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PRINCE or WALES. 


81 R. 


T has been uſual for authors to ſolicit by dedications the patronage of per- 
ſons diſtinguiſhed by birth, poſſeſſions, or honours; hoping thereby to ſe- 
cure to their works the favour of the public. But they deceive them 
ſelves; the public judgment cannot be controlled; and every work muſt de- 
pend ultimately for its ſucceſs on its own merit alone. 

I have not therefore preſumed to do myſelf the honour of addrefling your 
ROYAL HiGHNEss on this occaſion, expecting to conceal under your protec- 
tion the defects which may be found in the following work. But men, con- 
nected together in their aſſociated ſtate, have invented various ways of mark- 
ing reſpect for one another. Among theſe, Dedications have been introduced, 
and have become eſtabliſhed forms of expreſſing regard. Being prefixed to 
literary performances, it has ever been thought that propriety ought to be ob- 
ſerved in making them, and that every work ought not to be dedicated to every 
man. Legiſlation is intended for rendering ſociety happy, and deſcends for 
this purpoſe into a detail concerning all the important intereſts of mankind. 
Hence it has been uſual to inſcribe to Princes books, which trace juriſpru- 
dence from its original principles, explain with preciſion the powers of magi- 
ſtrates, or define the rights of private men ; and a Syſtem of the principles of 
the Law of Scotland ſeemed not improper to be preſented to a young Prince, 
born the Guardian of the laws and the Protector of the liberties of his coun- 
try. I reſolved therefore to embrace this opportunity of expreſſing, in the 
moſt public manner, the attachment which I have to His MaJjzsTy, to your 
Ror AL HicHNess, and to the Proteſtant ſucceſſion. = 
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HU uxAN 


DEDICATION. | 


Human affairs cannot well be brought to ideal perfection; and every poli- 
tical form muſt be deſective. But every one, who is impartial and attends to 
the multiplicity of intereſts which muſt be managed, as well as to the fury of 
thoſe paſſions which actuate the human heart, muſt confeſs that the ends of 
government have been fully anſwered during the reign of our preſent moſt 


: gracious Sovereign, your Royal Grandfather. The people have lived in \ 

| peace, trade has been extended, the arts have flouriſhed, propetty. has been 1 

ſecure; and it is impoſſible to cite, in the annals of his reign, one attempt 7 

made by the King to extend the prerogative of the Crown. The glory 1 

therefore and the victory, which have attended his arms, muſt make his Y 

faithful ſubjects feel the moſt grateful joy; and _ are bound to * for the 5 

as of his PO life. f 

N Bur fubjects, ſenüble of the happinek of their preſent condition, are mich L 

| | intereſted in futurity ; they 'cannot-therefore avoid looking forwards to ſuc- % 

| ceeding generations; and it mult afford ſatisfaction to the people of Britain to 3 

; find they can caſt their eyes on your Rox AL. Hricnness, Your dutiful de- 

. portment towards the King, your reſpectful behaviour towards the Princeſs » 

your mother, your zealous attachment to the intereſt of your cowitry, the Y 

decency remarkable in all your conduct, mark the virtuous diſpoſition of ,your Z 

| mind, and with the various accompliſhments of which you are poſſeſſed, give 2 

þ the people reaſon to congratulate nene on the Poon yl _ of * 1 

= | continuance : of their felicity. 1 

3 . honour to be, | 4 

| = . 1 b 

| 0 5 Tour Royar HicHNsss's 4 

moſt devoted, F 

\ TORTS, f 

| moſt obedient and | 
| moſt humble ſervant, . 

.- GEORGE WALLACE. 
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BOOK I. 161 
Of the word Law | VVT I 
3 TITLE I. enema e 
Of the law of nature- material | 3—9 
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of the law of nature-intelligent 5 10—13 


N | . TITLE IV. 5 5 
Of the internal and abſolute reaſons, on which moral obligation is founded 14—18 
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Of the conſequences, which dutiful conduct has in procuring the 1 
the love, and the favour of the world; and of the patrimonial ad- 
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belief of his exiſtence has with moral obligation | 24—40 
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TuT. E II. | 
Of thoſe who can, and thoſe who cannot enter into the ſtate of marriage 133=152 


TITLE 


* 


e . THI TL FE IE 5 


9 7 2 


Of the way, by which is 1 n to marry each other, enter into 


1 TITLE IV. | 
. of the effects which marriage has during its ſubſiſtence 176 


; 1 E L E V. 
of the conventional effects which marriage may have on the eſtates 
of 9 perſons | 176—178 


| | TI. TL E VI. 
Of the legal effects of marriage; and firſt of the rights which the 
huſband in the moveable eſtate of his ww 178—183 


TITLE VI. 
Of the rights which a huſband acquires, by his marriage, in the heri- 
table eſtate of his wife ; and of, the effects of his curatorial power 184—192 


T 1 TE Wn | 
. Of the nights which a wife W by her marriage in the eſtate of 
1 huſband 192— 193 
TITLE Ix. 


| Of the patrimonial obligations under which a huſband | is brought by 
| his marriage : | I 93-—200 


T I TEE: X. 
Of the patrimonial obligations, under which married perſons may 
bring themſelves and one another during the ſubſiſtence of their 
marriage 


6 7 * » 0 _Y P * A&A 
. » N . K x 2 8 Ws — N 
3 : 7 . 99s. > « 5 0 7 S F. , L i . % - . n 8 - 
o 6 05 « FR » * , 25 a 9 8 IN — of A : * 3 e 4 a - 2 7 25 P 3 al at 5 - * > Sauen n 7 — bs — . N 
E n n ö - . WO ES rs FREY; D r AN OW 3 80 4 CSE Rs ES te SR EE ot nen . n by Fae oe " 2 n n 2 5x ; \ 2 
9 2 5 3 \ YES” i me ROO & af r e * £ 2 - WE, +, BO ” . pe \ TREO * * LOTS Yr - ROO 4 yn 22 ; 4 4 5 3 2 r 8 * n o p 
WEI he E 8 I KY $157 o 8 5 . 3 ? 8 C —_ r 6 kg "Y Wl „ * 0 — ei 8 q GX 2 LS 55 5 8 8 Wes; i A Fa 2 n —— » TR mo 
r HOO” PASS r 1 D r n ma lg" Ry r . nn 9 LP? WS. 9 8 N 8 A. SO, 5-7 LR > 8 Fr al Sy pr pe r bs 

N 5 6 of wa. > . 2 4 X 8 x on s \ hs — 2 rr 8 * * > * . — r YG 4 1 — 2 1 g 5 - SOR oy 


T IT. LE N. 


TITLE XII. [> I 
Of the judicial ratifications of wives 218—221 


"T8 © bo E ä 
of the effects ch marriage has on the perſons of huſband and 


wife | 


3 TITLE xv 
Of the diſſolution of marriage A | 3 2267230 


N L E XV. | 7: 
Of the conſequence of marriage aſter" it is diſſolved < 230—259 


BOOK V. 261--299 
r ee 


TITLE 


the ſtate of marriage, or become huſband and wie. .-- 152—176 


20 I_—209 


Of donations between huſband and wife Fay 209 — 218 


222-— 226 
ite 


Who are lay ful children? | | 261270 - 


i 


4 


Of baſtards 


oY 


Iv 0 ON TE r % 


* : 4 5 : | T ö 

* 33 n * 
— 4 1 1m 8 4 a 74 * L. * 11. Þ is 1 124 15 9 Tage 
Of legitimated children 


15 T1 111 E m1. © io. Heel 40) 
Of the duties, obligations, and rights of parents 8 13 ION 


7 16 Elis 9 Ve 


TITLE IV. 


Of the duties, e and rights of children YT 28 4291 4 


- \ A 
34s $25 117 
8 a «+ a 4 % " 


- FE The 
I 1 T L E. V. N 41 eie . 


BOOK VI. 301-438 
„* 


Of tutory . 55 301 —302 


ITE II. 


Of the perſons who are under'the — of others W 


T il 1 L E III. - 

of teſtamentary: tutors; and of the manner in which they become 
veſted with the tutorial office, and are entitled to enter upon the 
actual adminiſtration of the affairs of their pupils, without being 
liable to be held to have intruded into it 303-310 


TITLE IV. 


Of tutors of law e F | 3104314 


TITLE V. 


Of tutors-dative 5 | 37 


＋ 11 VI. 
Of the duties which are incumbent on tutors, and of the powers which 


they . after they are duly veſted with the tutorial office 318—344 


en. | | 
'Of the different ways, in which the tutorial office determines, or tutors 5 
are diveſted of it | : 344—348 


e 5 oo 3 oe > 


Of the obligations which are incumbent: on tutors, and of the -ac- 


tions which lie either to or againſt. them, after the. determination . 9 ptg 
of the tutorial office 3349 —357 


8 PIT LB . 3 1 
Of minors and curators 9 3573 9 


TITLE X 


Of the appointment of curators 888 359—362 
NE 3 TITLE 


HR rr 4d 1 ea 


291299 


$5 4 y 2 5 3 
F ; * 1 2 rn . 1 2 r * 8 X 
W ; . FC 3 r ; 5 , CES | 
n > CO ISLES ONT oe 2 7 — . 3 a I * 2 Eg LD 647 An # ry — 415 N = Loy bc l wh: oe 2 2 = * 9 
/ fot nf I SET, es CW af eats — . r r F hy * : 
WE >! Oh 1 N 2 ITY 2 oo woe "3 On IE SES, 8 : we: 2 5 Re > 6 e 1 T1 «\ Cd — ak = 
5 ECB rn . r | EET A N N E os ERIE TOS = $21 l 
3 2 2 . x, 85 os "> RR, 8 F n . n „ e pu = \ g 
: 0 Y £ : 5 . _ 


Bend 
\ 


ON r N 8. 


TITLE X. - a 
of "the * duties, and obligations of curators 362—365 
1 r L E XI „ 
of. the determination of curatory | 7 365—366 
3 TT L E Xin. e 
of protutors and procurators * 4 366—368 
1 F 1 E XU. 
of fattors appointed by the Cot ＋ e to manage ewe eſtates 
of " $ 15 368 370 


T I T LE XV. 
Of the privilege, minor non tenerur placitare ſuper 3 paterna 371—376 


5 Im TH Ay. 6 8 
of the reſtitution of ſuch as have beeu hurt during their minority 376—394 


1 TITLE XVII. 
9 Of ideots, mad men, deaf men and dumb men | 394—40T 


E TITLE, * 
Of interdiction ! 401—413 
1 OE TITLE XR. 186 5 
Of inhibition 8 VEIN Dy 413—438 
BOOK VII. 439-467 
0 TITLE: 1 | 3 
Of reſtitution 7 2 | 439=—441 
AD TITLE II. A 
Of ſtrays V 441—446 
2 3 TITLE II. | 
oft waif moveables e 446—447 
; TITLE N. „ 
Of wreck 3 | N 8 447—450 | 
„ : 
Of the reſtitution of things taken from enemies 450—451 
Of condidtio cauſa data, 1 4 non , En to tw TT” 
1 A 1 
Of condictio ob tur pem cauſam 435457 
3 TITLE VIII. | 
De attic mls mmm Smog 457-464 
; | 1 8 | TITLE 


en. Gl — 
— 


— — nme n 
. 5 + "ou —— — — — 
ee 
— 7 ” 


— 


—— 
22 


— —ů ; 
. ˙ —̃ ̃ oo. 
e * 


— 
— — 


= An Þ — \ OE. — * — ora 
* — — > Ive = — — * Re — — *. 
* . „ 9 N — — — — — — — 


= N — — 
= 


ä 


vi | CONTENTS 


3 8 e EE HEN io nonsns |; page f\ 
Containing ſome fugitive obſervations | /HIOW x Gor "1148451467 


B 0 0 1.5 VIII. 469-4561 


ITE: 5 70 RD me Ap: 
Of donations Erb OT gyriees ea 
Of donations mortis cauſa c 54 1 bee, 
I 


Of the Rhodian law de zafu IE e oa TY 


BOOK IX Ses 

1 TI TLE 3 One 

Of delinquencies biet Teen „ 503—508 

Of injuries : e 508525 
Lt ar 4472 F LT Ell 8 df 

9 Ir 140 Bat 


. MEET: _ 


„„ 1 Ro Goond og. , 
Of circumvention and fraud 551—592 


An 


1 


- \ 


| a | | , Tl J , 3 | | | | 
2non rn dd bhi ol; H O, - 1 


An; explanation of the 2 ABBREF{ATIONs uſed in the 


following work. GHANA | ide 2011168} N WHU 
R. M. for the treatiſe known by the name of Regan, Majeſtatem, 
A. for the Quoniam Attathiamenta: * / 

L. B. for Leges Burgorum. 

A. D. I. for Aſſiſæ de ponderibus et menſuris Regis Davidis. 

ſt. W. for Statuta Wilhelmi. A N 

I. f. for Leges Foreſtarum. 

ft. A . 1 Statuta Alexandri Secundi. 

p. ſt. R. I. en ſtatuta Roberti Primi. 

{. ſt. R. I. for ſecunda ſtatuta Roberti Primi. 

ſt. D. II. for ſtatuta Davidis Secundi 

ſt. R. II. for ſtatuta Roberti Secundi. 

a. R. III. for acta parliamenti Roberti Tertii. 


c. b. for Curia quatuor burgorum. 
ſt. G. for ſtatuta Gildæ. 
C. for Iter Camerarii. 
. for Iter Juſtitiarii. | 
m. t. b. for Modus tenendi curias e 


The aQs of the Scotch parliaments are quoted 5 the year in which they! were 
enacted, and the number aſſigned in the printed copies to each of them: | 
Thus the twenty-firſt act paſſed in the third parliament of Charles the Se- 
_ cond, intituled, Act concerning the election of commiſſoners for ſkires, is quoted 1681, 
0. 21. 

The * enacted 8 the N of Great Britain held boch the Union 
of the kingdoms, are quoted by the year of the reign of the King during which 
they were paſſed, and the number of the chapter aſſigned to each of them in the 
vrinted collections of the Britiſh ſtatutes : | 

Thus the a& paſſed in the ſeſſion of parliament, held during the ſeventh year, 
of the reign of her late Majeſty Queen Anne, intituled, An act for improving 
the union of the tuo kingdoms, is quoted mo A. c. 20. 

Ihhat paſſed in the Seſſion cf parliament, held during the firſt yearof the reipn of 
| his late Majeſty King George the Firſt, intituled, An act for preventing tumults and 
1 aſſemblies, and for the more ſpcedy qd effecual wn the rioters, is quo- 
ted 110 G. I. c. 

That paſſed is the ſeſſion of dalla, held during the fourth year of the 
reign of his preſent Majeſty King George the Second, intituled, An act to explain 
a clauſe in an act made in the ſeventh year of the reign of her late Majeſty Queen 
Anne ( for naturalizing foreign Proteſtants) which relates 10 the children of the natural- 


torn ſubjedts of the Crown of England or. of Great Britain, is quoted 410 G. II. c. 21. 


The AcTs of SEDERUNT made by the Court of ſeſſion are 2 by the date 
aſſigned to each of them, with the letters A. S. or Al. prefixed : / 

Il hhus that one, intituled, Act anent ſolicitations, paſſed in the year one thou- 

land fix hundred and thirty-two, is n Aj. 12th JO 1632. 


The Dects10Ns or reports of the caſes 1 by the Court of ſeſſion are 
ue ſome of them by the number aſſigned to each of them in the printed 
collections, with an abbreviation to ſhew the author among whole reports they 


are found; others of them by the date of the judgment with the name of one 
of 


x ois aft 14 gounsgplqxg nA 


"© Ss 


vii An explanation of the Abbreviations. 3 
of he 3 concerned in the ſult after, and an abbrevfurtdin ef the of the 
author before it; others, being arranged under different Iſtleb aſter the manner 
of a dictionary, by an abbreviation of the name of the author, the title under 
which they are found, the date of the judgment, and dhe name we one of the 

parties. e 1 0 1.98 
Thoſe quoted by the Bombe aft gned to each of wem Ware always ah ab- 
Breviitich prefixed. to the number to bew the author, en whoſe fepone they 
may be found: and they are theſe following: 

B. for The collection of deciſions or reports made by Alexander Bu Egle 

Advocate. © 
Da. for that made by The Right Honourable Sir Hew Dat punk. Lord Prifi 
dent of the Court of Se ion in Scotland, 

Di. for that made by rhe Right Honourable Sir John Ni 2 f Di lin, Alus 
cate-general for his Majeſty King Charles II. - 

C. F. for that made by the Committees appointed by the F aculry of Albacates, be- 
ginning, 4th Feb. 1752. 
Fa. I. for the firſt volume of the collection made by Den F. alconer, Efpuir e, 
Aucocate. 

Fa. II. for the ſecond volume of the malle eunectlon . 5 

G. for The collection made by the Right Honourable Sir Jun Gilmour of Gag: 
millar, Lord Preſident of the Court of Seſſion in Scotland. 

H. for that made by 7he Honourable Sir Roger Hg of hn ar one of the Lords 
of the Seſſion in Scotland. 
K. for that made by the Holioufaple Ea) Home of Kaims, Eſquire, one 'F: the 
Lords of the Seſſion in Scotland, 4 

N. for that made by the Right Honourable Sir David alone * Newton, Lord 
Pr of ident of the Court of _— in Scotland. W 


All theſe * the 3 Wen to the deciſ jon, ſabjoined t. to tres 
Thoſe, quoted by the date of the deciſion and the name of one of the par- 
ties, are to be found in collections made by the authors, whoſe names are mark- 

ed by the following abbreviations: 
8 mf. or B. Mf. for a manuſcript by Alexander Bruce, Eſquire, Advocate, 
C. for Alexander Colvil, commendator of Culroſs, and one of the Lords of 
the Scion in Scotland. 
Du. for the Honourable Sir Alexander Gibſon of Durie, one of the Lords of 
the Seſſion in Scotland. 
E. for John Edgar, Eſquire, Advocate. 
A. for Sir George /Erſkine of Inverteil. 
Fa. for David Falconer, Eſquire, Advocate. + 
F. for William Forbes, Eſquire, Advocate. Ss 
F. ML. for a manuſcript collection made by tlie ſame author. 
Fo. for the 'Honourable Sir Johm Lauder of F. ountainhatl, one of the Lords of 
the Seſſion in Scotland. 
Go. for the Honourable Sir Peter VV. edderburn of Gager, one of the Lords of 
the Seſſion in Scotland, _ 
Ha. for the Right Honourable Thomas Earl of Haddington. 
Hume, for the Right Honourable Sir Patrick Hume. 
M. for the Honourable Sir Richard Maitland of Lethingzoun, one of the Lords of 
the Seſſion in Scotland. : 
N. for the Honourable Sir Fohn Baird of Nane, one of the Lords of the Seſ. 


ſion in Scotland. 
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An explanation of the Abbreviations: T Ix 
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S. for Boing a ag AW: of i! ic flat uflalh called by ty. 
nens of / einne eee Dot —_— Known, | # L456 53% 251 Lord! 0 
0 St. Jen rhe Right| Honourable: James Lord Viſcount of Stain, and Lo Prfdent 
of. the! Court of Seſſion i in Sc Scotſand. 8% H16;tiC3 100 5 
All theſe are quoted by ſub Joining to the foregoing abe AN 4 date of 
the deciſion, and the name of one of the parties concerned iin the ſuit. 

Thoſe, arranged under different titles. after the manner of; a, Dictionary, are 
quoted by ſubjoining to an abbrevation of the name of the author, the word or 
title under which the deciſion is to be found, with the date of it, and the name 
of one of the parties. Thus Sp. arbiter, 30th June 162 5,. Halkerton, denotes a 
caſe reported by the Right Honourable Sir Robert Spottiſuwoed of Pentland, under 


the word arbiter, to have been adjudged on the 3orh of June 1625, one Halker- 


ton being party to the ſuit. In quotations made after this manner, 
A. denotes the Honourable Sir George Auchinleck 1 n one of the Lords 
ef the Seſſion in Scotland. 


Ba. the Right Honourable Sir James Bal, 1 Pinedreich, Lord Preſident 
of the Court of Seſſion in Scotland. 


Ho. the Right Honourable Sir Thomas Hope f Ketſe, Lord Jaſtice-General, and 
one of the 12 of the Seſſion in Scotland. 


Ni. the Honourable Sir Thomas Mengen of Carnact, one of the Lords of the 
Seſſion. in Scotland. 


{| } 43,40 


Sp. the Right Honourable Sir Robert Sort food of Pentland, Lord Preſident of 


the Court of ſeſſion. in Scotland. 

The Dictionary of Deciſions, compiled by the Honourable Henry Home of Naim, 
Eſquire, one of the Lords of the Seſſion in Scotland, is quoted by ſubjoining to 
the letter D. the mark I. for the firſt, and II. for the ſecond volume, with an 
Arabic number to denote the page of the volume, the date of the deciſion, and 
the name of the party. Thug D. I. 14. 3d Feb. 1738. Ramſay, denotes a caſe 
reported on the fourteenth page of the firſt volume of the Dictionary to have 
been adjudged on the 3d of February 1738, one Ramſay being party to the ſuit. 

Lace it is Wonen by the word or title under which the caſe is arrapged. 
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Page. line. 


ult. of the n for act read 
6. ele the ws : 7 1 
5. from the dhe, Yer rage reac 
penult. for exacted read enacted 
in the note, J. 3. dele and 
15. from the bottom, for nigers read negroes. 
3. of the note for dering read during 
17. from tne foot, for days read my 
17. for leſs read more FH 
penult. for her power read bis power 3 
31. for as are read are as 


— 


3. from the bottom, for perſonal read perſon- 


able. | 
bn for recovered read have recovered 
for Fo. read St. 


4 * for mothers read mother . 
3. in the note from the bottom, for oppolit 


read appoſite 
22, for to himſelf read himſelf | to 


Page. line | \ 


355 


: 422. 
430. 


404. 


466. 


474 
484. 


495. 


526. 
528. 


$9. 


19. Fer 1 it plain read it is plain 5 
14. from the bottom, for an read o 


17, for obligee read obligor 
3. dele either: for if read of: l. 4. WE is not 
2 leap-year, or on the twenty 2 if it 
happens to be one, read; for that one 
can never be a leap-year 
antep. for get aſide read get ſet aſide 
31. dele ſo 
3. of the note, for is the read is not the 
20. for accountable read unaccountible 
21. from the bottom, for to every read to do 
every 4 | 


11. for makes read make 


18. from the bottom, for they read thele : J. 3. 
| from the bottom Vor; nn read | 
: partially % N 1 
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9. for Trotter read Sinclair 
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HE accounts, which we have concerning the primæval ſtate of human 
kind, are dark and imperfect. It was not the intention of the ſacred 
hiſtorian to inform us of every fact, which curioſity might make us deſi- 
rous of knowing; and we have been left to form conjectures concerning the con- 
dition, in which the firſt mortals appeared upon this globe. 
The ſuppoſition of a number, which is actually infinite, ſeems to involve ma- 
nifold abſurdities; and we cannot believe, that human race exiſted from all e- 
ternity, continuing itſelf by propagation, in perpetual ſucceſſion to the preſent 
time. There was therefore an inſtant, in which man was created, and got 
this terraqueous globe aſſigned him for the place of his abode. 1 
An infant formed, and abandoned immediately by his Creator, muſt have in- 
ſtantly periſned; and it ſuits not with the exalted conceptions we entenain con- 
cerning the Moſt High, to ſuppoſe the Deity to have employed himſelf in at- 
tending continually his new creature. The firſt man therefore muſt have pro- 
Ps out of the hand that made him, in a ſtate more perfect than that in which 
Den are at preſent born. Human race could not otherwiſe have exiſted at this 
day. | ; 
But the capabilities, of which his nature is poſſeſſed, could not alone have ſe- 
cured the exiſtence of the kind. The eye, opticians tell us, is not a judge of 
diſtance ; becauſe external objects are ſeen through pictures drawn all of them on 
the ſame tablature, the bottom of this organ. Hence the firſt ſpectator, taking 
every thing to be at an equal diſtance from him, or perhaps to exiſt within 175 
elf, 
0 


incl pl 
ſelf, could not avoid, in moving from place to place, to knock his head againſt 
every tree, or fall from the firſt precipice that Adee in Ri U. Beſides, Igno- 
rant of the nature of every thing with which he was ſurrounded, he might either 
have ſwallowed ſome noxious food; or fallen a prey to the nom, ferocity, or 
carnivorous diſpoſition of the beaſts of the field ; or been drowned in the firſt 
ſtream which preſented itſelf to his view. Amidſt” theſe accid wts to which he 
was at every turn expoſed, it is probable that a few hours Would have put a per 
riod to his exiſtence. The number therefore of human kind, which exiſt at 
preſent, proves that the Creator muſt either have himſelf tended the firſt man, 
or endowed him by his immediate agency with ſomething aualogous to that 
knowledge which we find can be acquired only „ „ eee 


C 


The greateſt goodneſs as well as wiſdom are every-where conſpicuous in the 
univerſe; and it is abſurd to ſuppoſe the Divinity to have been actuated by ca- 
price in any part of his government of the world. Tis impoſſible therefore to 
believe, that the firſt cauſe of all things, having created at once a number of in- 
dividuals, placed them at great diſtances, in habitations in which they had no 
chance of meeting with one another. The affections, which man has for his 
kind, would not have been made conſtituent parts of his nature, had the Deity 
intended to leave it to accident to determine concerning the ſtate in which he 
ſhould live. Yes e enn ß . | | 
Tis impoſſible for one to be afraid of an object, which he knows not to be 
terrible, fear implying in all caſes an antecedent opinion formed concerning the 
object of it. A man therefore, Who had never ſeen any of his own kind, would 
not, as has been ſuppoſed by ſome philoſophers *, fly from another whom he 
ſaw making towards him ; becauſe he could not know that he had any thing 
to fear from -him. e be FO TOY Wy TOA 
Man is not like the brutes, a wild animal, born to eat, to ſleep, and to ſtare 
about him; he has paſſions, affections, and rational powers; and we are not to 
imagine that the conſtitution of the firſt mortals was eſſentially different from ours. 
Society, 'tis true, has produced a prodigious alteration on the wants, and of courſe 
on the paſſions, of human kind; it has enlarged the circle of their ideas, extend- 
ed their knowledge, and increaſed their powers. But the materials, of which 
man was made, were in all ages the ſame; and the firſt one contained, the 
ſchool- men would ſay in potentia, all the paſſions affections and powers which have 
ſince developed themſelves by degrees. Marking therefore the affections of his 
heart, he would feel a longing after ſomething which he had never beheld; 
and on the firſt approach of one of his own kind would immediately recognize 
this to be the object, which could alone ſatisfy his deſires. Hence the two firſt 
of human kind, who happened to meet, would not out of fear run away from 
one another; and ſocial life began at that inſtant, at which they caſt their eyes 
on one another. | , | ͤUD— ! 8 
Having once become acquainted, a thouſand cauſes would conſpire to make 
them contmue to live together. Each of them would have more fitisfation in 
aſſociating with his own kind than in the company of the beaſts of the field, 
or in brooding alone over his own ideas ; they would feel in indulging their mu- 
tual affection a joy, which they never knew before; and would be charmed with 
the various novelties, which they found they could invent for the entertainment 
of each. other. Beſides, they would obſerve that they could live more ſecure in 
their united than in their ſeparate ſtate. They could not have much occafion 
of variance; the earth was all before them ; each of them could purchaſe food 
in abundance for himſelf, and they could not well fall together by the ears about 
the places of their abode. The caves, the trees, the thickets aboumded, and 
would afford ſhelter to both; the methods, by which the vain diſtinguiſh them- 
{elves from others, were unknown; and they were not tortured by thoſe paſſions, 
which ſociety has diſcovered to lodge in the breaſt of man. Thus every thing 
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Hence to thoſe other motives, which can be ſuppoſed to lead njento affociate,”the 


paſſion. of love would lend its aid; and it is prayed by varions'argninents-that*hu- 


the matter to be agreeable to thoſe ideas, which 
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phznomenon in nature, concerning the plans of the 


the continual and uninterrupted retention of the natural poſſeſſion of a thing 


W291 Yhvws 


xiv A em ef the Principles. 


could by no means be neceſſary for retaining the property of it. But men are 
indolent, ſelfiſh. and perverſe; their ideas of juſtice: could not, in all caſes regulate 
their conduct; ſome of them would mark their own ſuperior; ſtrength; and the 


ſtronger would frequently deprive the weaker of thoſe things; to which they had 


acquired an excluſive title. In this manner diſputes would ariſe between them; 


and it would immediately be remarked that all would go into diſorder, were e- 


very thing allowed to be decided by force. Man is a compound of very oppoſite 
and heterogeneous principles, and is naturally a generous as Well as a capricious 
animal; he regards injuſtice with abhorrence, and cannot endure to allow 


the ſtronger to oppreſs the weaker. All the noble affections of his nature 


would rouſe his indignation againſt the oppreſſor; every one, who was not im- 
mediately intereſted in the matter, would take part with the injured, and would 
oblige both to ſubmit to their deciſion. Thus the method of terminating dif- 
ferences by the judgments of others would be introduced; men would accuſtom 


themſelves to acquieſce in deciſions founded on abſtract principles; and ſome 
individual having diſcovered on repeated occaſions his ſuperiority, would by de- 
grees acquire an authority to which others would find it difficult for them not to 


have the greateſt reſpect. Hence the neceſſity of inſtituting government would 
appear, imperfect ideas of it would be acquired, ſome rude form would be eſta- 


bliſhed; and it is not improbable that it derived its original from the ceconomi- 


cal aſſociation. Children are born in an indigent and helpleſs condition, and 


are unable to take care of themſelves. But nature hath provided in the moſt 


effectual manner for them; and having implanted in che breaſts of their parents 
the ſtrongeſt affection for them, hath thereby obliged theſe to take care of the 
infants to whom they have given being. Parents have abſolute power over their 
children, and regardleſs of their caprices, would find themſelves obliged to exer- 
ciſe it, during their nonage, in an arbitrary manner. The children uſed to the 


fight of them, accuſtomed to obey, and feeling every inſtant the effects of their 


love, would ſoon mark the ſuperiority of their benefactors, and would be im- 
preſſed by degrees with an awe, a veneration, and an affection for them. The 
parents would thus acquire authority over their children, would iſſue their com- 


mands, and would take care to ſee them obeyed. But children are ſometimes 
peeviſh and ſtubborn; and refuſe to obey the orders given them. Paſſionate, 


they injure others; ſelfiſn, they arrogate too much to themſelves ; ignorant, they 
fall into miſtakes about, their good. Their parents would therefore be neceſſi- 
tated to correct them for their tranſgreſſions, in order to bring them to act in 
a reaſonable manner, and to induce them by the fear of punithment to reſolve 


to tranigreſs no more. Thus the firſt family made the firſt ſtate; and the fa- 
ther, mother, and children the members of which it conſiſted. The parents 


were at once poſſeſſed of the legiſlative, judicative, and executive power; the 
iſſued their orders, qnd.theſe were e laws; they judged of the actions of their 


children, and appointed puniſhments to be inflicted upon them ; they executed 


the reſolutions which they had taken, and thus carried their own decrees into exe- 
eee, is ee | Top 
The authority, which the firſt parents of human race had acquired over their 
children, they would -retain during their lives over all their deſcendents. For 
every individual would remark the veneration with which they were regarded by 
his own immediate aſcendents, would be brought up with a veneration for them, 
would be taught from his infancy to acknowledge their ſuperiority, and would 


& 


learn the habit as well as his obligation to obey them. HM i bloow 
But men would multiply; the firſt common parent would die; his children 
might be numerous, and poſſeſſed of various talents, might each of them form 
pretenſions to the ſucceſſion. Beſides, they would ſoon loſe ſight of their, mu- 
tual relations; the attachment, which each individual had to his own immediate 
parents, would connect him moye ſtrongly with them, and would abſorb that 
which he had to thoſe more remote. Thus diſſenſions would ariſe ; aſſociations 
; | | would 
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would be medi feceſſtons would be made; family would ſeparate from fami- 

ly; men would divide into various kindreds, tribes, and nations; and a number 

of independant ſtates would in this manner be erecte d. 
Aequainted with thoſe fields on which they had with educated, and ignorant 


of the condition of other lands, they would not move immediately to a diſtance 


{rom their accuſtomed abodes 3 nuch leſs would: they think of defining each of 
them the limits of their reſpective territories; and the ſubjects of every ſtate 
would continue to have intercourſe with one another. Hence differences would 
ariſe between individuals; every one of theſe would be made a national quarrel; 
wars would be waged between thoſe little ſtates, as they are now between great 
ones; and theſe would extend by conqueſt the dominions as well as the number 
of the ſubjects of the victors. Jn the mean time the mind of man would expand 
itſelf ; he would begin to think; his genius would exert itſelf ; diſcoveries would 
be made; commerce would be extended; the wants of men would be multipli- 
ed; their intereſts would more and more interfere; and government would be- 
come continually a more and more complicated matter. 

Men are not, in ſimple times, ſuſpicious of one another; the fury of human 
paſſions and the wildneſs of ambition diſcover themſelves by degrees; and it 
would not enter into the heads of the firſt mortals, that thoſe veſted with au- 
thority would ever abuſe their pomer. Beſides, they had not heard of the pre- 
eminence it beſtows on thoſe poſſeſſed of it, and ambition could not have much in- 
fluence over an ignorant people. Every one would take it for granted that he 
was equal to every other ; and would not dream of the authority which men 
acquire by the mere poſſeſſion of power, of the prejudices which it creates in 
their favour, or of the difficulty which ever-attends the execution of deſigns laid 
for ee them of it. Hence an original contract would not be made at the 
firſt inſtitution of government between the governors and the governed; ideas of 


a a conſtitution would not be formed; the reins would be put raſhly into the hands 


of the magiſtrate; and they would not define either the limits of his power, or 
the rules which he ſhould obſerve in the exerciſe of it, or the meaſures of ſub- 


miſſion due by the people. The power therefore of the firſt magiſtrates muſt 
have been arbitrary; and the political conſtitution of the moſt antient ſtates was 


fixed either by chance or by force. 
But thoſe veſted with this arbitrary power were men; they would e esch 


diſcover themſelves to be ſubject to all the frailties, paſſions, and partialities of 


humanity ; and thoſe ſubjected to their authority would ſoon find it neceſſary to 
hinder them from regulating the affairs of mankind by their caprices alone. 
They would therefore think of eſtabliſhing general abſtra& rules, by which every 


caſe might be decided; and theſe rules, which are the laws, could be no other 
than expreſſions of their original notions of right and wrong. 


Man is endowed with reaſon ; his natural powers were in all ages the ſame; 


and he would in moſt caſes form the ſame concluſions from the ſame data. But 


his firſt views are uſually narrow and imperfect, becauſe his experience is conſi- 
ned. The laws therefore enacted by the firſt men, would be both few and ſim- 
ple; they would relate to thoſe particular wrongs alone, which they wanted im- 
mediately to redreſs by them. The remote conſequences of cuſtoms and of in- 
ſtitutions diſcover themſelves by degrees alone; and new evils would be conti- 
nually ariſing in ſociety. Thus new regulations would be wanted from time to 


time; ſtatutes would be multiplied ; abuſes would be corrected; and legiſlation 
would grow without end, becauſe it would at laſt be diſcovered: to be neceſlary, 


that the law ſhould extend to every contingency in human life. 
I know that thoſe, who attend not to the multiplicity of human affairs, are 


apt to be ſurpriſed at the intricacy of juriſprudence; and ſome have been found 


even among the learned, who being themſelves ignorant of the reaſons which 


make forms definitions and rules neceſſary; have ſuſpected all to have proceed- 


UP FOO the craft of lawyers, who have rendered the law of euery country both 
; obſcurc | 
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obſcure and perplexed, in order to add to their. own importance, and to enable 
them to create to themſelves immenſe eſtates out of the ſpoils of others. The 
truth is, that ſtatutes have ſometimes been drawn careleſsly ; but: a little attention 
will ſerve to ſhew that the complicateneſs of juriſprudetier bath ariſen eG: 
fn neceſſity, and from the nature of the thing 2 1 
Ihe immediate end of law is the ſecuring of property Qt ay ould therefore be 
neceſſary firſt of all to define certain criteria, by which aiithihg might be aſcer- 
tained to be the property of an individual. Hence diviſions and ſubdiviſions of 
things: would be made; titles would be diſtinguiſhed: defmitions would be form- 
edi concerning the metliods of acquiring, of retaining, and of doſing property; 
and rules would be ie nenne the manner "of Mr Reta from. one 
bo: another. 7 010 i 9:64 Hui 1a kane 
Every right, rn dne hace his property I 972 Jaw old, therekate be: 1 651 
gal in the next place to aſcertain the right of men, as well as the infringements 
which might be made. of them Thus long diſquiſitions would be made con- 
gering che actions which men Are und thole which they are not entitled to do; 
and occalion; would be given to dhe doctrinè conceming their conventions, con- 
cerning their erimes, and Goncetnagy: this: conſęquences which they ought to be 
—— to:havkidiny oionguinnod in Kit ati 
But experience, as has/ been ſup bd. had:diſcovered already the numberleſs 
bee — —— every. man to decide concerning his 
ou right, and with his own hand to do juſtice to himſelf. Hence it would be 
neceſſary; to cſtablitl} formal methods of | aſcertaining right and of redreſſing 
wrong; and cours of \Judicature would: be erected, to whote deciſion men might 
make their appeal. But every one is partial in his own favour ; men might mil- 
raoepreſent their own cauſes; and it would be unjuſt to decide concerning one's 
right upon the repreſentation of his adverſary alone. Hence it would be neceſ- 
ſary to fix a preciſe manner in which the one ſhould certify the other that he 
had made his appeal to the judge, and to eſtabliſh the ſolemnities which parties 
' ſhould be obliged to obſerve in bringing their differences before him, as well as 
the formalities which he ſhould obſerve in proceeding to decide them. 
But the deciſion of a judge is no more than his opinion, and could not alone 
make a right effectual to the perſon in whoſe favour it was pronounced: the 
next {tep therefore would be to carry his decree into execution. Thus a new 
point ariſes concerning the officers who ſhould execute the decrees of judges, - 
and the formalities which ſhould be obſerved in the execution of them. 
Commerce would increaſe; differences would grow more and more frequent ; 
and one court would not be able to overtake all the buſineſs brought before it. 
Hence juriſdictions would be diſtinguiſhed, magiſtrates would be multiplied, pro- 
per departments would be affigned to each of them; and it would be neceſſary 
10 determine with preciſion the powers, the rights, and the diſabilities of theſe. 
The ſecurity of property is, perhaps, the immediate view of legiſlation ; but 
it would be neceſſary for it to aim at other ends. Ihe preſervation of the mo- 
rals 'of men, the improvement of their minds, and the diſcharge of the duties 
which they owe to the Divinity would make important objects of the attention 
of legiflators. Hence religion would be eſtabliſhed, prieſts conſecrated, and 
ſchools erected ; and various matters would fall to be defined. relating to theſe. 
In this manner the law would find itſelt obliged to attend minutely to al the in- 
_terefts-of human kind; and the points, which it would have occaſion to deter- 
mine, would be as numerous as human life is various. 
A Syſtem therefore of law is a treatiſe concerning every poſũible contingency 
in human life. Quicquid agunt homes noſtri eſt farrago libelli. But the iufini- 
tude of the ſubjects, of which juriſprudence treats, is not the only cauſe of its 
intricacy. Others have conſpired with thoſe which have been mentioned, to 
render it perplexed. Tis ſeldom that men, who have taken extenſive views of 
human life, have attended to the effects of different ann and have *. 
e. 
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have limited their own juriſdiction, and have deprived themſelves of the power 


ed the conſequences of every paſſion, have been employed to compile complete 


ſyſtems for the government of their country; legiſlation has in all nations been 


gradual and legiſlators attending to preſent objects alone, have been both iguc- 
rant and regardleſs of futurity. Hence juriſprudence muſt be both infinite, 
and, which is worſe, imperfeR. *Tis difficult to bring men to abandon their 
antient cuſtoms ;- the force of ſtatutes is often feeble ; and the ingenuity of vice 
hath eluded the ſubtility of lawyers, +4 04 Ho 461 


| Legiſlation muſt in all countries, in which laws are made, be intricate: but it 


muſt be particularly ſo in free ones, becauſe the law mult in theſe be much in- 


volved by ſtatutes. Every nation conſiſting originally of individuals, who have 


cach their own poſſeſſions, and have by education or otherwiſe contracted pre- 


judices peculiar to themſelves, muſt have its own peculiar views, and muſt hold 


a certain ſyſtem to be fundamental to its conſtitution. Hence-every ſtate hath its 
common law, which is the ſum of all thoſe maxims that have not been eſtabliſh- 


ed by ſtatute, but having been coeval with the ſtate itſelf, are the ſirſt principles 
of its conſtitution, are held to be effential to it, and have been confirmed bs 
perpetual or immemorial cuſtom. | Their authority therefore is not allowed to 


be called in queſtion. But every principle may be puſhed to various concluſions, 
which are implied in it; and the variety of contingencies, which happen in life, 
would make it neceſſary for judges to dra them. Man diſcovers himſelf on 
many occaſions to have whimſical views; and the ſingular manner, in which 
ſome individuals conceive every thing, would make them draw the moſt eccen- 
tric concluſions from the moſt juſt principles. 'Individuals are not every one poſ- 


ſeſſed of equal abilities; and the concluſions, drawn by different men from the 


ſame principles, would differ widely from one another. Beſides, men have parti- 
cular attachments; they are moved by caprice, by friendſhip, by reſentment,” by 


ambition, by intereſt to be partial to thoſe they love and to do injuſtice to thoſe 


they hate; and ſometimes both become themſelves and make others the ſports 
of their paſſions. But laws are inflexible ; and have not either eyes, or ears, or 
paſſions, or reſpect of perſons. Hence every free ſtate, jealous of its liberty, hath 
not chuſed to truſt its ſecurity to common law; but hath been itſelf obliged to 
expreſs by ſtatutes, which might be both read and underſtood by every one, the 
concluſions which it thought ought to be drawn from its original principles; and 


having thereby defined with preciſion the rights and the obligations of indivi- 


duals, hath converted JuC'ges mto the mouths which ſhould pronounce the pre- 
ciſe words of the law, and apply them to particular caſes. In Turkey the law is 
a very ſimple matter, becauſe every order iſſued, every decree made is formed 


by the opinion, that is, by the caprice of him who iſſues or makes it. In Eng- 
land every man is independent of every other, and liberty is real as well as the 
ſenſe of it ſtrong among the people. Hence every thing is in this country de- 

termined by law ; preciſe rules are eſtabliſhed, by which the judges are bound to 
make their deciſion of every caſe; and the ſpirit of the people having conti- 


nually increaſed, ſtatutes have been multiplied prodigiouſly. 

But Scotland ſeems not in the moſt antient times to have been in the ſame con- 
dition. *Tis true the power of the crown was not abſolute, and the barons had 
a high ſenſe of maintaining their independence on it. But the liberty of a con- 


| Kitution muſt always be meaſured by the number of thoſe, whom it makes free; 


and the feudal law, which prevailed with all its rigour among -us, kept the 


people in ſlavery, becauſe it made every landlord the abſokite maſter of thoſe 
who lived within his domains. The ſame perſons, who conſt ituted the legiſla- 
tive body, were all of them poſſeſſed of extenſive territorial juriſdictions ; their 
' own importance depended on the number of their clan; and they had not the 


humanity to think the meaneſt of their kind had a natural right to live inde- 
pendent of them. They would not therefore in their legiſlative preſcribe rules 
to be obſerved by themſelves in their judicative capacity; they would thereby 
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of oppre(ing tho{.whom, they, wanted to keep dependent on their caprices.' Be- 

fdes, the human mind is ever obſerved to be late of arriving in cold climates 
at its maturity: becauſe the attention of thoſe, who inhabit them, is almoſt at 
all times; ixed oh preventing themſelves from being ſtarved. Scotland is ſituated 
in a high northern latitude, and t had for many ages little correſpondence with 
foreign nations. Hence the progreſs, which it made from the ſavage to tlie ci. 
vilized ' ſtate, Was flow; and a regular manner of diſtributing juſtice was late 
of being eſtabliſhed in it. By conſequence its ſtatutory law: was for many reigns 
penurious; it determined not the rights of private men, but related to a few mat- 
ters of police alone. Thus, the people were. warlike; and ſtatutory ordets were 
made; almoſt by every parliament concerning the arms which they ſhould poſ- 
lets, and the manner in which they ſhould take the field; 1 hey had not com- 
merce, were ignorant of arts, and had not much mathematical knowledge: 


bence they ſeem to have been mightily puzzled to fix in a proper manner the 


proportions, which the different coins thould bear to one another; and we find 
two.cr three acts, | intituled anent the cuinzie, paſled almoſt every year before the 


reign of James VI. and the time when Sir /1/bald Napier, thè father of the 


famous baron whoſe. memory is. rendered illuſtrious by his invention of the loga- 
rithms, was made maſter of the Mint-in this kingdom. But a college was in 
1537 inſtituted by King James V. and was veſted by the legiſlature with ſupreme 


power for diſtributing juſtice among the people; its juriſdiction was ſuperior to 
that of the barons, and extended over all the kingdom; the art of printing hap- 


pened to be imported early into this country; and thoſe few ſtatutes, which had 


been enaQted before, were ordered to be printed in the year one thouſand five 
hundred and forty. The people had frequent occaſions to obſerve the impo- 


tence of the crown; they knew the legiſlative authority was veſted in a numerous 
allembly ; and they beheld every day a venerable court diſtributing juſtice. ' Be- 
des, the reformation was accompanied with the introduction of knowledge a- 
mong us, and, which is an important point, propagated it among many. Thus 
the Feople began to think; their ideas were extended; bold geniuſes made their 


appearance ; and ſpirit was diffuſed over the nation. The effects, which truth 


and good ſenſe have, are ſurprizing; a ſingle man, Who has ſirmnets of mind, 


and "maintains uniformly his integrity, can ſave a ſtate ; and a nation, which is 


allowed to recollect itfelf, and in which the power of the crown is not abſolute, 
will bring its affairs by degrees into a proper ſituation. The civil wars, waged 
during the reign of Mary, introduced the notions of liberty into Scotland; and the 
changes attempted to be made in the eſtabliſhed religion, having been continual, 


kept alive the ſpark which had been once kindled among us. "One would have 


thought that theſe cauſes, conſpiring together, would have much enlarged the 
volume of the Scotch ſtatutes; and that the people having diſcovered their own im- 
portance and learned an independent ſpirit, would have inſiſted that their rights 
ſhould be aſcertained in a preciſe manner by theſe. But the civil law had been 


early introduced into this country; few acts had been made by parliament at 
the time, at which the College of juſtice was inſtituted ; the Judges had no o- 


ther rules for regulating their deciſions than thoſe few general maxims, which 


were held to be fundamental in the conſtitution, and compoſed the common law. 


The Roman ſyſtem contains deciſions of almoſt every queſtion which can occur 
in liſe;, and its deciſions are uſually founded on equitable principles. The judges 


therefore were neceſſitated to have recourſe to it on every occaſion; its authority 


increaſed ; and we had in this manner leſs uſe for a multitude of ſtatutes concern- 
ing the common occurrences of life than other nations. Beſides, we wanted 


commerce; we had not merchants, who had acquired princely eſtates; and the 
proprietors of land were alone poſſeſſed of the riches of the country. Theitere 
ritorial juriſdictions, veſted in theſe, were not aboliſhed ; the labourers were 
poor, their farms were ſmall, their leaſes were either annuat or ſhort, and they 
ere r by their maſters. Hence they were hindered, either by poverty 
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or by the fear they had of being rained by thoſe on whom they depended;From : 
ſecking redreſs :of the wrongs done them. Beſides, Scotland was much ineo. 
in confuſion during the reigns of the ſucceſſots of James V. the minds of mer 
were kept in one continual ferment on account of religlon ; Ando their attention 
was chiefly directed towards it. The progreſs therefore, 'whicli' we made to Cards“ 
improvement during this tumultuous period, could not but be flow! The. revO- 
lution authenticated the principles of the conſtitution; but the period, WRich in- 
tervened between it and the union, was ſhort. Hence that, Which is properly” 
called the ſtatutory law of Scotland, is not fo voluminous as that of ENA 
and few of thoſe ſtatutes enacted by its parliaments are uſeful in aſſiſting one to 
a deciſion concerning the rights of private men. For the bulk of them relate 
immediately to the unſettled ſtate of the vation, and were therefore temporary 
only. The crowns of both kingdoms had been worn by one Sovereign; the nations 
occupied the ſame ifland ; the kingdoms, after having continued long ſepa- 
rate ſtates, were at laſt united in 1707; and by the celebrated tteaty made at that 
time it was expreſsly ſtipulated, that the law of Scotland ſhould in many reſpects 
continue the ſame which it had been before. The union therefore rendered the 
law of Scotland, in ſome fort, like that of the Medes and Perſians, immutable; 
and the parliaments of Great Briiain, diſtinguiſhed by the fidelity with which they 
obſerve treatics, have been delicate in making alterations upon it. is true the 
volume of thole, which are called he Britiſb Statutes, hath inereaſed to à pro- 
digious ſize: but few of theſe have had much effect upon the law of Scotland ;' 
and the alterations, which have been made upon it, are ſuch as ſeemed to be ne- 
ceſſary for rendering the union more complete. They relate therefore almoſt all 
of them to the public law. But the union, though it has not expreſsly made 
many alterations on the law of Scotland, hath been attended with the happieſt 
conſequences in other reſpects. It laid open our communication with Eng- 
land,; acquired to us a right of trading with the colonies of that nation; and 
gave us opportunities of obſerving and of acquiring the ſpirit of the Englifh. A 
people, among whom the feudal notions prevail, cannot eaſily be reconciled to 
commerce; and the attempts, which were made for ſeveral years to introduce 
Induſtry among us, were not attended by remarkable ſucceſs. But misfortunes' 
are ſometimes productive of happy conſequences on the affairs of nations as well 
as on thoſe of individuals; and the rebellion Which was raiſed in the year one 
thouſand ſeven hundred and forty five, having proved the uncertainty of the e- 
vents of war, drew the attention of the legiſlature to this part of the united king- 
dom. At that time a nobleman, diſtinguiſhed by his abilities, ſat at the helm 
cf juſtice; the integrity which he had maintained, as well as the applauſe with _ 
which he diſcharged the duties of the high office he held, acquired him an in- 
ſluence and a reſpect due to his ſuperior merit; and under his patronage excellent 
acts were paſſed for reſcuing the commons of Scotland from that ſlavery, under 
which they had ſuffered themſelves to groan. By theſe, conſiderable alterations 
were made in the law of this country; oppreſſive juriſdictions, which ſubjects had 
poſſeſſed, were reſumed to the crown; ſervile tenures were abolithed ; and tyran- 
nical principles were baniſhed from the law. Thus men were brought more ge- 
nerally to attend to the rights they had; the way was cleared, by which every 
one might arrive at the fountains of juſtice; and ſome change has been, in a 
few years, wrought both on the manners, and, which is more, on the ſentiments 
of the people. ; ones Cane al: 4dr tov {ea rf a ty, 


The law therefore of Scotland appears from the account which hath been given 
of it, to be a compound made up of many heterogeneous parts. It conſiſts in 
the firſt place of thoſe. original principles, which have been mentioned, and make 
that part of it, called the common law. Next come a number of acts which were 
paſſed by parliaments during many ſucceſſive reigns, but have moſt of them lit- 
tle authority at preſent. To theſe muſt be added thoſe Britiſh ſtatutes which 
are authoritative in this country, and muſt be ſclected out of more ey , 
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all intimately connected with it, and to depend for their exiſtence upon it. In 
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large volumes. Beſides all theſe; the decifions of the law have been explained 


in works written by private lawyers; and voluminous reports of the caſes adjudged 


by the court of ſeſſion have been publiſhed, which prove the opinions held by 
the ſenators of this college concerning various points that were either doubtful or 
moot. To one therefore, who takes a view of its ſeveral parts in their detached 
incoherent conditien, and is not well acquainted with the principles on which 
it is founded, the law of Scotland muſt appear to be a very rude confuſed indi- 
geſted heap; and one muſt often be puzzled to diſcover the preciſe deciſion, which 
it makes of caſes. propoſed. Hence it ſeems to heed more than that of any o- 
ther country to be cleared of its rubbiſh.; and attention will ſhew, that it is not 


impoſſible to reduce into order parts which appear not at firſt to have any conne- 


xion with one another, | 

The end at which the law .of .every country either does or pretends to aim, is 
to promote the happineis of the members of ſociety, and for this purpoſe to ſe- 
cure the enjoyment of his right to every man. Finis enim et {cepus, ſays Lord 


Verulam, quem leges intueri, atque ad quem juſſiones es ſandtiones ſilas dirigere debent, 


non alias oft- quam ut cives feliciter degant. But the happineſs, of ſociety depends 


on every individual's diſcharging the duties incumbent on him. The conſe— 


quence is, that the baſis on which the municipal law of every country muſt be 
founded, can be no other than the law of nature. But every ſtate hath its own 
ideas or views of things, and hath therefore, as has been remarked, adopted 
certain general maxims which it hath made fundamental principles of its ſyſtem. 
Hence cvery deciſion, contained either in the ſtatutory or in the cuſtomary law 


of any country, muſt be connected with one or other of theſe ſources, and be 


ſtem, connected every part of it with-every other. 
The law of Sco:/and.muſt therefore, like that of every other nation, own the 


deducible from them; and the ſum of all theſe deciſions muſt be a regular ſy- 


authority of certain general principles; and owning theſc, it cannot avoid ad- 


mitting alſo the truth of every concluſion depending upon them. Hence I was 


led to conclude that it could not be incapable of being treated in a ſcientific 
manner; that a connected ſyſtem might be compoſed of theſe principles, and 


of the concluſions flowing from them, ſomething like that made by HEINE ccivs 
of thoſe of the Roman law; and that it was poſſible to erect on the moſt ſimple 


foundation a ſuperſtructure different from any which had been hitherto raiſed, 
aſcending ſtep by ſtep from the tirſt maxims of juriſprudence to all the detiſions 


given by the law of Scotland. I reſolved therefore to make an attempt towards 
realizing my ideas; and the volume, which I now offer to the public, will give 


ſome notion of my deſign. | 1 | 
I remember Lord FVerulam, in his third book de augmentir ſcientiarum, a work 
which will perhaps upon an attentive examination of it be found entitled to be 


called the nobleſt that human genius ever produced, compares the ſciences to py- 
1amids erected on the baſis: of . hiſtory and of experience, and aſcending from 
thele by various ſtages to the ſummit of.all. Thus the baſis of that one, which 
repreſents natural. philoſophy, is the hiſtory of nature; the phyſical part, which 
treats of the efficient and material cauſes that operate in the univerſe, he makes 


the ſecond floor; the third conſiſts of metaphyſics, or that which enquires into 


the ſormal and final cauſes of things; and it is by theſe three, he ſays, that 
we can alone cxpect to arrive at the ſummit, the ſcience of the ſupreme law 
of nature. Juriſprudence is a ſcience, and reſembles a pyramid in {ome reſpects : 
but it ſeems to be more natural, and it is more agreeable to the plan of the following 


ſyſtem, to compare it to a lofty oak or ſome other tree. Theſe make their firſt 
appearance under a diminutive form, that of a feed or {mall quantity of matter. 
But this puny embryo developes itſelf by degrees; and branches out with an ir- 

regular wildneſs into a great variety of luxuriant parts, which though different 


both from it and from one another are found, on being viewed attentively, to be 
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ibe Lato ef Scotland. XXI 
the ſame manner juriſprudence recognizes a few original principles; theſe are 
the ſeeds out of which the ſyſtem grows, and contain in embryo all the conelu- 
ſions deducible from them; and it ſeems that one by beginning from the moſt 
ſimple definition may develope it into all that variety of heterogeneous parts, of 
which the law of every country muſt neceſſarily conſiſt. | 

But an attempt to treat municipal law in this manner muſt, it is plain, be at- 
tended with great difficulty; and it is neceſſary to aſcend with the utmoſt cau- 
tron from the root to the ſummit of all, proceeding regularly from branch to 
branch, and taking care in the progreſs not to overlook any part of the tree. 
Propoſing from principles to deduce concluſions, two things muſt there- 


fore be neceſſary to be done in order to explain the law of Scotland in a preciſe 


ſcientific manner. The ſirſt is to inveſtigate the principles, which are to be made 
the foundation of the ſuperſtructure to be raiſed, that is, of the concluſious de- 
ducible from them. The other is from theſe principles, after they have been in- 
veſtigated, to deduce the coucluſions, or to apply them to the deciſion of all the 
ales. which can be ſuppoſed to happen in real lite. Hence I have had occaſion 
to make uſe both of the analytical and of the ſynthetical method. The analy- 
tical is that which proceeding from phenomena to hypotheſes, from effects to 
cauſes, from concluſions to principles, and from particulars to generals, converts 
the former into media for diſcovering the latter. It is employed therefore, from 
viſible and known effects to inveſtigate the cauſes of them; from phenomena 
found by experience to be real, to diſcover hypotheles which will account for 
them; from concluſions admitted to be juſt, to diſcover the principles from which 
they flow; and from particular propoſitions to arrive at others more general. 
The ſynthetical! is directly contrary to the former, and is that which proceeds 
from hypotheſes to phenomena, from cauſes to effects, from principles to conclu- 
ſions, and from generals to particulars. Hence it is uſed to account by hypothe- 


ſes which are made, for phænomena obſerved to exiſt ; to explain from cauſes 
which are known to operate, effects produced by them; to puſh principles eſta- 


bliſhed or aſſumed, to the conſequences deducible from them; and to reſolve 
general propoſitions into thoſe particular ones implied in them. 

The yſe made of theſe differeat methods in the following work, muſt already 
be obvious from the account given of them. The principles and the concluſions, 
neceſſary to form a complete ſvſtem of juriſprudence, are connected together ; 
and it is neceſlary to trace them both. But the former are the baſis on which 
the latter muſt be raiſed: hence the firſt point at which I found it neceſſary to 


aim on every occaſion was, to inveſtigate a general rule or definition which might 


be the toundation of the ſuperſtructure intended to be erected upon it; and the 
analytical method has been employed for this purpoſe. This definition is the ge- 
neral principle, from which all the conclubons mult be deducible: it ought there- 
fore to invelope all theſe within itſelf, and to be capable of being, in its turn, 
ceveloped into them. Hence the utmoſt preciſion of thought as well as the 
greateſt accuracy of expreſſion is, on every occaſion, neceſſary | in forming it; and 
it can hardly be expected that no improprieties or inaccuracies will be diſcovered 
in any of the definitions uſed in the following, work. A general rule, principle 
or definition having been thus inveſtigated in the analytical manner, the next and 
the moſt important point is to deduce from it by juſt ſteps, ſynthetically, all the 
corrollaries which flow from it and are neceſſary for explaining the different titles 
of the law. In order to do this in the moſt rational manner, every definition is 
firſt reſolved into its conſtituent parts, that is, propoſ! itions which, it is evident, are 
either expreſſed or implied in it: theſe J call axioms; and aſſuming them for prin- 
ciples, I endeavour to deduce from them, in a logical manner, all the concluſions 
neceſlary to be explained on every ſubject. 125 


xi 4 Syſtonrof the Prineiples 


The advantages of the method, which bas been deſcribedy are various. It gives 
one occaſion to trace the cauſes of every inſtitution, conducts; him with the greateſt 


certainty, to his concluſions, and renders the ſtudy, of law an agreeable as well as 


a rational ODE ry 1155 22 5595) be [1 T1217 BILL ot 0 ding > ming 1 
The knowledge of cauſes is. more valuable than that af facts. It has 


how- 


ever been reproached to lawyers, that overlooking the ſublimer part of their ſci- 


ence, they have ſeldom extended their views beyond the words. of the law; of 
their country. But the proſecution of the plan, which hath: been. propoſed, af- 
fords an opportunity, of enquiring into cauſes, and may thereby help to remove, 
in ſome ſort, the complaints which have been; made upon this matter. Hence 
J have as well in deducing concluſions as in inveſtigating principles taken inci- 
dental views of human affairs; and have attempted, on every occaſion, to paint 
out, in a rational manner, the evils meant to be prevented as well as the utilities 
intended to be promoted by every regulation, and the propriety of the means 
employed by the legiſlature for theſe purpotes. *1 is in this manner that philo- 
ſophy can belt be mixed with juriſprudence. Abſtract metaphyſical conſiderations 
have little effect in real life; and one, who, perſuaded that theſe made any con- 
ſiderable part of the views of legiſlature, ſhould ſet about forming his opinions 
on this ſuppoſition, would at laſt find that they could be of little utility to him, 
and would, beſides, be led into innumerable errors or conceits. But the intereſts 
of ſociety are different from theſe, and either have made or ought to make the 


principal object of the attention of legiſlators; and a ſyſtem, which deſcends in- 


to a detail concerning theſe, and marks the connexion ſubſiſting between them 


and municipal laws, becomes in effect a complete ſyſtem of political knowledge. 


The method, which has been propoſed, is valuable on other accounts; but it 
is moſt uſeful, becauſe it conducts one with the greateſt certainty to his conclu- 
ſions. For it makes all depend on three things: on the truth of the definition 
which is the firſt, the original and the fundamental principle ; on the accuracy 
with which it is reſolved into axioms; and on the juſtneſs of the reaſoning made 
from theſe. Every concluſion drawn by the rules of right reaſon from juſt principles, 
maſt be true. Hence one is enabled, by following the method which hath been 


propoſed, to form his opinions with the greateſt facility, by arguing from princi- 
ples a priori; and having by habit acquired the faculty of pronouncing readily 


what myſt le the deciſion of the law, is not neceſſitated to have recourſe, on every 
occaſion, to author itzes in order to diſcover from them what it 11. At the ſame 
time it would be highly preſumptuous for one to put his own opinions on the 
world for the dictates of the law of his country, Hence after having finiſhed 
the firſt draught of the following ſyſtem, I thought it my duty to conſult ſtatutes, 
precedents, and the works of others; applied theſe, as they occurred, to the 
propoſitions maintained in every title ; and proved their truth by he beft autho- 


ritics which I could find. For one would fall into many errors, who ſhould form 
his opinions upon theſe alone; and it is vain to expect that indiſputable autho- 


rities.can be cited for every deciſion of the law of Scotland. 
Intenſe thought is ever agreeable. Hence cheſs is of all games the moſt a- 
muſing; becauſe it fills the mind, and at the ſame time that it intereſts the player, 


it fixes his attention in the cloſeſt; manner. One, who ſtudies ſome of thole the- 
orems recorded by Eu cL1D in his elements, cannot help being charmed with the 


elegance of the method, the progreſs which the demonſtration makes from ſtep 
to ſtep, the connexion every one of theſe has with the concluſion, and the con- 
viction afforded of the truth of it. A ſtudy therefore, which fixes the attention, 
is ever found to yield the ſtudent his reward; and juriſprudence treated in 
the manner which has been deſcribed, muſt become an agreeable as well as ra- 
tional one. In other caſes the mind is in ſome ſort paſſive altogether, being 
chiefly employed in admitting ideas ſuggeſted by others. But the ſtudy of law 
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5 gives it activity, affords one ample room for exerting his powers, or rather is it- 
ſelf an actual exertion of th em. The inveſtigation of principles, i the deduckion 
of concluſions; and the tracing the connexion between them make ond“ ſuggeſt 


to himſelf a number of new ideas. Beſides, the matters conſſdered, the Þrodts 
brought, the analogjes marked enamel the ſcene, and yield by their Nattetly an 


agreeable proſpect. The moſt common occurrences of life are "eonVerted Tito 


I 50 J JD 4" 


ſubjects of the niceſt diſquiſition. CCF 
The method, which ought to be followed in treating of every ſubject, Is u thing 


very different from the order, in which the books or titles that treat of 'theſtare 


arranged ; and one is not, by altering the former, laid under an abſolute Heècefli- 


ty of making a total alteration of the latter. There is, I know, in all caſes; an 


order which is beſt, and which one ought on every occaſion to obſerve in de- 
veloping his ideas to others. That is the order which is moſt. natural, and 
which will ſerve beſt to make that underſtood which he intends to explain. 
He ought therefore to go from one thing to another, beginning with thoſe which 
are ſimple, and proceeding from them to thoſe which are complex, explaining 
always that firſt which preſents itſelf firſt to be underſtood. But every thing is 
connected in juriſprudence; and it is impoſſible to avoid uſing on every occaſion 
terms, which have not been explained. Beſides, this ſcience, as has been re— 
marked, reſembles in ſome fort a tree, whole trunk divides itſelf at a ſmall di- 
itance from the root into different branches. The order therefore, which ſhould 


be obſerved in climbing theſe, or in treating of the parts of which the ſyſtem 


conſiſts, appeared not to be of much importance. For they are different every 
one from another; it would at any rate be neceſſary to ſtep aſide at every turn 


to purſue each of them to its extremity, through all the little twigs into which it 
divided itſelf; and after having traced them in this manner, to return to the 
original ſtock and to aſcend from thence another branch. The important mat- 


ter therefore ſeemed to be to connect them all with one another and with the 
trunk from which they ſprang, and to deſcribe minutely the branches which pro- 
ceeded from it. A natural order had been pointed out by Lord Viſcount Sair, 
and it had been followed by Lord Bankron. Their inſtitutes are much reſpected in 
this country, and are in the hands of every lawyer. I reſolved therefore to fol- 
low as exactly, as the method I had propoſed to myſelf would permit, the order 
which their Lordſhips have thought proper to be obſerved in arranging their 


titles. They divide their inſtitutes into four books, and each of theſe into ſe- 


veral titles. But juriſprudence is the moſt complex as well as various of all the 
ſciences ; it mult therefore be of the laſt importance in it to keep every ſubject 


as diſtin& as poflible, and to treat ſeparately of points which ought not to be 


confounded. Hence inſtead of dividing the following work into four books, I 
thought it better to divide it into four parts, making each of theſe correſpond 


with the books into which thoſe learned authors have divided their ſyſtems; and 


to multiply the number of books and titles as much as could conveniently be 
done, dividing every part into a number of books and every book into a number 
of titles. By this meaus every title becomes a ſeparate treatiſe ; the mind of the 
reader is relieved by the ſeeming, variety with which he meets; his apprehenſion 
is much aſſiſted by keeping ſeparate ſubjects which are totally diſtin; and the 
frequent opportunities, which he finds of reſting himſelf, render his entertain- 
ment more eaſy of digeſtion and more agreeable. 5 5 


'Tis impoſſible for one to preſerve his attention equally fixed on all occaſions; 


and one learns by experience a variety of things, which would otherwiſe efcape 
his obſervation. A theoretical lawyer can hardly avoid falling into errors; and 
it is well known to moſt of thoſe, for whoſe peruſal this ſyſtem is chiefly intend- 
ed, that I have been only a few years at the bar, Miſtakes are ſometimes —_ | 
V DLL 004 B LISLULDL HC292 ASS TLLD vered 
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vered even in ſmal] treatiſes ; and it cannot be expected that amid the multiplicity 
of propoſitions contained in this volume, none ſhould be found. But I would fain 
hope, that the plan which I have formed, and the method which I have propoſed 
to follow, will be ſome apology for having preſumed at ſo early an age to offer ſo 
large a volume to the public. Every man ought to endeavour to be uſeful in ſo- 
cie ety 5 and I thought this was the way in which I could be moſt ſo to my coun- 
try, to my friends, and to myſclf. 
* Thus much I thought it neceſſary to ſay by way of introduction to the follow- 
ing work; and ſhall now proceed to the proſecution of my deſign. 
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Of the Word LAW. £7 | | 


HOSE, who attend not to the matter, uſe to ridicule the minute- 


14 

neſs of lawyers. But a ſyſtem, which deſcends not into particulars | | 

and leaves one to ſeek on every occaſion, is little valuable. The 4 

= word la is a general term, is fundamental in the following argu- 1 
ment, and occurs almoſt in every page of the works of the learned. Beſides, it 14 


s, as it were, the ſeed, which is in the following treatiſe to be developed into a 
W multitude of branches; it ought therefore in ſome ſort to invelope all theſe with- 
in itſelf ; and it is neceſſary to begin by inveſtigating and by defining the preciſe 
meaning of it. „ | FRET 3 
F 2. I doubt not every one imagines, that he fully underſtands a word, which 
he both uſes himſelf and finds uſed by others every day. But the moſt common 
eerms are not always either preciſely underſtood or eaſily defined. PLATO. is faid 
by Lord VexULam to have obſerved, that. one, who is able to form a good 
Wy definition, is equal to a God; and you will upon trial find it difficult, if not im- 
W pollible, to light on ſuch general expreſſions as will define with preciſion the mean- 
ing of this word, when taken in its moſt extenſive ſenſe;” and will be applicable to 
it in all caſes. There is not to be found any-where that I know a good general 
definition of it. Tndeed the only general one, with which I have ever met, is that 
given by M. pe MonTEsQUIEU, I. I. ch. 1. De! Eſprit des Loix. He calls laws 
les rapports nèceſſaires qui derivent de la nature des choſes,* the neceſſary relations 
which ariſe from the nature of things ; a definition which ſeems not to be accurate : 
for laws are not the relations themſelves; they are rather the cauſes and the effects 
of theſe relations. | e Wo: 

$3. The analytical is the beſt method of inveſtigation ; and it is not impro- 
per to apply it on this occaſion. | 8 
I. Every one, who revolves within himſelf the ideas ſuggeſted to him by the 
word law, muſt immediately obſerve that it is, in all caſes, applied to effects 
which either are actually or are intended to be produced, to ends which either are 
oe A actually 
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actually or are intended 70, be accompliſhed, to actions which either are or ought t, 
be done. Thus the laws of nature imply, that certain events are obſerved tg 
happen, vr that certain effects are produced in nature: the moral law ſuppoſes 
that men ought to do certain actions, or that they ought to intend the accay; 


pliſhment of certain endes. 

II. But the mere exiſtence of the events, the production of the effects, the ac. 
compliſhment of the ends is not the firſt idea ſuggeſted by this word: the cha. 
racteriſtical one is the conſtancy which either is or ought to be obſerved in the ac. 
compliſhment of them. For a law implies, that ſeveral events either do or may 
exiſt in one uniform manner. But 1 and uniformity imply regularity . 
therefore every law ſuppoſes an c/abliſhed rule or method, by which theſe ends 
either are or may be accompliſhed. Thus the laws of nature mean eſtabliſhed 
rules which are obſerved by nature in her operaticus, and by which certain effec; 
are found conſtantly to be produced: civil laws are rules which ought 70 be ob- 
ſerved conſtantly by men, and by which they ought ro produce certain effects. 

III. Hence the word /aw is not applied to thoſe rules alone, which are always ob. 
ſerved; 'tis in many caſes applied to ſuch, as are not conſtantly obſerved. Thus 
we ſay human laws ; yet every one knows that theſe may be tranſgreſſed. But all 
laws fall under one or other of theſe alternatives, and agree in being rules which 
either are or ought to be conſtantly obſerved. | 

A law therefore may be defined to be a rule, which either is or ought to be con- 
ſlantly obſerved. | „ 

9 4. The obſervance of a rule implies the exiſtence of ſome being which ob- 
ſerves it. But the beings, by which rules may be obſerved, are fome of them 
material, others of them intelligent; and ſome laws are, others are not obſerved 
_ conſtantly. ?*Tis therefore neceſſary to diſt inguiſn theſe different caſes: for we 
| ſhall ſee, that the firſt alternative of the definition applies to material, and the o- 
ther to intelligent beings alone. | 5 3 

The intelligent beings, which are the immediate objects of juriſprudence, are 
men; theſe are endowed with liberty, and being imperſect, are therefore incon- 
ſtant in the obſervance of the laws impoſed upon them. They are not however 

allowed to govern themſelves by caprice alone; laws are preſcribed to them to be 
the rules of their conduct; and theſe they are bound to obey. . 
Man has natural reaſon, and he has entered into ſociety with others; therefore 
the powers, by which the laws he is bound to obſerve are enacted, are two, 
either nature or the ſupreme power of that {tate to which he is ſubject. The 
former is the law of nature, the latter the civil law. 1 * 
In ſociety every man is bound to obſerve the laws eſtabliſhed in it: but the 
end which theſe mean to accompliſh and for which they are enacted, is, as we 
ſhall ſhew, to bring wan to do his duty, or to obſerve in his conduct the law of 
nature. The civil law therefore of every country ought to be no other than a 
developement of the law of nature; it ought to be the law of nature branched 
out, as it were, into all the particulars of which it conſiſts, and applied to the de- 
ciſion of all thoſe caſes which either do or may happen in ſociety ; and all the 
ſtatutes of the one ought to be exprellions of the preciſe dictates of the other. 
La loi, en general, eſt la raiſon humaine, en tant qu'elle gouverne tous le peuples de la 
terre: et les loix politiques et civiles de chaque nation ne doivent erre que les cas partt- 
culiers, ou applique cette raiſon humaine *, Wa = == 
§ 5. The law of nature therefore is the baſis, on which civil law ought to be 
founded; and it is neceſſary to begin by explaining it. It is applied to material 
as well.as to intelligent beings ; but it has, when applied to the former, a ſenſe 
very different from that which it has, when it is applied to the latter. The ex- 
planation of the meaning it has in the one caſe will lead to diſquiſitions, which 
may perhaps appear to be foreign to juriſprudence ; but theſe will throw much 
light on that which it has in the other. Let us therefore conſider it in both caſes, 
and begin by applying it %% to matter, then to man. 
N TTT 
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6. TI VERY one who contemplates the univerſe, will immediately perceive 
A an uniformity, a regularity, a conſtancy in all the operations of nature. 
ertain events are obſerved conſtantly to follow other events, and are from 
hence concluded to be dependent upon them, and to be connected with them. 
The exiſtence of the one is a certain prognoſtic, of that of the other. On feeing 
he one we predict with the moſt confident aſſurance, that it will be followed by 
he other. No matter whether we have or have not any better reaſon for doing 
it, than the mere force of habit alone; whether there is or is not any neceſlary 
onnexion between the events; whether our predictions are or are not infallible. 
he fact is certain, that ſome events, are, by uniform experience, found to be 
onſtantly attended by others. Thus, conſtant experience informs us, that 
Wodics, which are ſpecifically heavier, than the air, fall downwards towards the 
Earth, if nothing ſupports them, or hinders them from falling. The ſame ex- 
Wpcricnce teaches us, that a body, which is at reſt, continues at reſt, in caſe no 
power acts upon it, and puts it into motion. We learn from the ſame inſtruc- 
treſs, that a ſolid body does not fink, but ſwims in a fluid which is ſpecifically 
Wcavicr than it; but that it ſinks, in. caſe, it is immerſed into one, which 
W: (pccifically lighter than it. Thus, a piece of cork, put into a veſſel full 
of water, does not {ink to the bottom of the veſſel, but ſwims at the ſurface of 
che fluid. But a piece of lead is found to ſink to the bottom, as ſoon as it is 
hrown into the water. If in place of the water, we fubſtitute quick-ſilver, 
which is a fluid ſpecifically heavier even than lead, we ſind, that not only the 
ork, but the lead ſwims in it. But in place of lead, take a piece of pure 
gold, and you ſhall find, that there is no fluid ſo heavy, in which it will not ſink; 
becauſe there is no fluid, Which is not ſpecifically lighter than gold. Again, experi- 
Fence teaches us, that motion is, in ſome caſes, communicated by impulſe, and that 


one body, MPINging upon another which is at reſt, puts, in ſome cafes, that other, 
which was at reſt, into motion; that at ſome times, inſtead of putting the other 
into motion, it is itſelf reſiſted, ſtopped, and driven backwards in a direction op- 
poſite to that, in which it moved before; chat, at other times, inſtead of being 
driven backwards in a direction contrary to that, in which it advanced, it is dri- 
ven off from the body, on which it impinged, ſo that the angle of its incidence is 
equal to that, in which it is reflected; and that at others, a body in mo- 
tion, impinging on another at reſt, does not move it, but that, after the 
ſtroke, both bodies remain at reſt. All theſe facts are obſerved by experience, 
and happen conſtantly in all caſes, according to the different degrees of hardneſs, 
loftneſs, elaſticity, velocity, and force of the bodies, and according to the different 
directions of their motions. - Fire is found conſtantly to burn ſome ſubſtances, and 

to be itſelf extinguiſhed by others. Seed, caſt into a proper ſoil, and nouriſhed by 
heat, by moiſture, and by ſuitable weather, grows out of the Earth, and becomes 


a ſubſtance different according to the different kinds of the ſeed, which was ſown.” 
; Food of certain ſorts is found to undergo certain ſucceſſive mutations, - and at 
b laſt to be aſſimilated in ſuch manner, as to become fit nouriſhment for animal 


bodies. Other things are found to produce oppoſite effects, and, inſtead of con- 
libuting to the preſervation of animal life, to put, in a ſhort time, an end to it. 

Iis needleſs to be more particular; for every one's own obſervation muſt con- 
Vice him of the reality of this uniformity in the operations of nature. Now, 
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it is this uniformity, which leads us to an Idea of what is called the Law of ni 


ture-material. For in all caſes, in which we obſerve events to happen conſtan: 
ly after one uniform manner, we conclude, that there 1s ſomething in the conf; 
tution of things, to which this uniformity is owing; that the connexion, which 
is conſtantly obſerved to ſubſiſt between events, is not arbitrary and alterable 
but neceſſary and unalterable ; and that there is ſomething in the conſtitutiq 
of nature, which makes it impoſſible for matter either to exiſt or to act aft 
a manner, different from that, in which it is found by conſtant experience tg 
exiſt and to act. Hence we acquire the Idea of a Law of nature, and are abel 
to deſine it: for, from the uniformity of natural operations, we conclude, that 
nature obſerves certain fixed rules in all her operations, and that ſhe acts apree. 
ably to them. Now, thoſe rules, which are conſtantly obſerved by her, ar] 
called the Laws of nature. So that a Law of nature may be defined to be «1 
« Rule of exiſtence, which is conſtantly obſerved in the material univerſe, and ac. 
* cording to which matter muſt perform its different operations. Or it may he 
defined to be a way of exiſtence, which conſtantly takes place in the mate 
« rial univerſe, and according to which matter muſt perform its various operat. 
ons.“ For it is true, I. That every law. of nature is a rule. II. That it 
a rule of exiſtence. III. That it is a rule which is conſtantly obſerved. IV. Tha 
it is a rule, according to which matter mwſt perform its operations. 

7. Firſt, Every Law of nature is a rule. ($6. ax. 1.) That is, it i 
* a method of opcration, by which an end is accompliſhed.“ ({ 3.) If na. 
Lure intends to produce an effect, in order to accompliſh its end and to pro 
duce the effect, it uſes a certain determinate method. It operates in a determi: 
nate way. That is, it makes matter exi/t after a certain manner. For inſtance, 
if it wants that a body ſhould remain at reſt, it hinders every other body, all] 
external influence from acting upon it. If it wants to make a body continue 
motion, it hinders every obſtacle from oppoſing its courſe. If it wants to maße 
it move either in a ſtrait line or in a curve, it gives a certain impulſe to it, and 
a certain direction to its motion. Now, thoſe methods, which it takes in order 
to accompliſh its ends, are the rules of its operations. And in this ſenſe all the 
Laws of nature may be called Rules, „ | 

8. Secondly. The Laws of nature are rules of exiſtence. ($6. ax. 2.). That 
is, they are the rules, by which nature operates, and according to which mat 
ter exiſts, For inſtance, matter may exiſt either at reſt or in motion. If it} 
in motion, it may move either in one direction or in another; in one fort d 
line, or in another; according to one rule, or according to another. Now, ui 
all thoſe different caſes, matter does, in truth, no more than exiſt in different 
ways. So all the ways of its exiſtence are no other than rules of exiſtence. 

9. Thirdly. The Laws of nature are rules of exiſtence, which are cu 


 flautly obſerved. (F 6. ax. 3.) For it is the conſtancy, with which matter 


exiſts in a certain way, that makes the way of its exiſtence entitled to be cal. 
led a rule or a Law of nature. It is from this conſtancy, with which the rule 
is obicrved, that the Idea of a Law of nature js originally derived. ($ 6.) Ur 
lets it were diſcovered by experience to be conſtantly obſerved, we could not 
pretend to fay poſitively, that it was a Law of nature, or a rule which nature 
had refolved to oblerve in its operations. Therefore, if an event happens no 
more than once, it is impoſſible from thence to infer, that it exiſts according 
to an eſtabliſhed Law of nature, or rather it is impoſſible to diſcover the preciſt 
Law, according, to which it exiſts. No doubt, every ordinary event happens ac: 
cording to certain Laws eſtabliſhed by the Author of nature. But it is impoſſible 
tor wankind to diſcover thoſe laws without experience. Experience, as it has 


T 


been very properly defined by Mr. HaRR1s, is nothing elſe than * the reſult of 


many repeated experiments.“ Therefore, in all cafes, in which the events 
r experiments are not repeated, mankind can have no experience. Of court, 
ut muſt be impoſitble for them to diſcover a Law of nature from one {ingle event, 


from 
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tom one experiment. So, in order to entitle any way of exiſtence to be de- 


ominated a Law of nature, it is neceſſary, that it has, on repeated occaſions, 
aken place, and that conſtantly, after one and the ſame manner, according to 


n eſtabliſhed, certain, and unvaried rule. | | 

(10. Laſtly. Every Law of nature is ſaid to be a rule, according to which 
iatter muſt perform its operations. ( 6. ax. 4.) This is the. moſt doubtful 
and the moſt exceptionable part of the definition. Perhaps, ſome people may 
hink, it ought not to be inſerted ; becauſe, they may ſay, it does not appear to : 
de anywiſe neceſſary, that matter ſhould perform all its operations according to 
hoſe rules, which are found by experience to be conſtantly obſerved in nature. 
And no doubt, their opinion is, in ſome reſpects, agreeable to truth. For 
t is incontrovertible, that all the Laws of nature, ariſing from the conſtitution 
pf it, are entirely dependent on the Author of nature, the firſt cauſe of things, 
ind are alterable by him: fince that power, which, it is acknowledged, created 
he univerſe, muſt, a fortiori, have had power to impoſe upon it the obſervance 
f any Laws, which ſeemed good to it; a creative power implying an uncon- 
Frollable power over that, which is created, and, of courſe, a power of aſſign- 
ng to the creature the Laws of its exiſtence, of its operations, and of its dura- 
jon. This power the Creator may exert, either by eſtabliſhing general rules 
o be obſerved by his creatures, or by immediate interpoſitions. It is ſeldom, 
hat he has choſen to act in the laſt way. Revelation informs us of the oc- 
aſions, on which, in his infinite wiſdom, he has thought fit to do it. But 
he ordinary method of his government is, by aſſigning a certain conſtirution to 
is creatures, to ſubject them to the Laws reſulting from it. Thoſe Laws, there- 

ore, matter muſt obſerve, as long as its conſtitution is the ſame. It has it not | 
n its power to neglect the obſervance of them. It lies under an abſolute and an 4 
rrefiſtible neceſſity of acting agreeably to them. For natural philoſophy, in- 
leed, common ſenſe teaches, that inertia, inertneſs, inactivity, or an abſolute 
ndifterence to any one ſtate, are qualities eſſential to matter. It cannot act 
Wpontaneouſly. It has no power of moving itfelf, of altering its ſtate, or of hin- 
W'cring itſelf from being affected by the general Laws of nature. Therefore, 

f it is at reſt, it muſt continue at it, till ſome external influence is uſed upon it. 
fit is in motion, it muſt continue in motion, till it meet with reſiſtance from 
omething without it: for it has not power to ſtop itſelf. It has no inclination 
oa ſtate of reſt more than to that of motion; to a ſtate of corruption than 
o that of incorruption ; to a ſtate of exiſtence than to that of annihilation. 
as no affections, no ſelf-moving principle, no power of action. It is entire- 
by paſſive, Tis true, terreſtrial bodies, put into motion, are always obſerved 

Fo come to reſt- at laſt, and no body, which is at reſt, is ever obſerved 
o move itſelf. But it does not from thence follow, that body has, in 
auth, a greater tendency to remain at reſt than to continue in motion. For e- 
&y body, which is upon Earth, is ſurrounded with other bodies. Motion is 
eliſted by the ambient air. The reſiſtance acts continually and in every 
nſtant, Conſequently, it retards continually, and in every inſtant, the mo- 
lon of the body. Thus, its motion is gradually diminiſhed, till, at laſt, | 
t is ſtopped altogether. So bodies, which have been once put into motion, 
ome into a ſtate of reſt, not becauſe they have naturally a greater inclination 
o reſt than to motion, but becauſe they are acted upon, and their motion is 
ontinually reſiſted by external cauſes. For experience demonſtrates, that the 
luration of the motion of any given body, moving with a given velocity, is 
roportionable to the reſiſtance made to its motion; that a great reſiſtance 
lakes it come ſoon to an end; that a ſmall reſiſtance makes it late of 
oming to an end; that the motion is, in all caſes, ſooner or later ſtopped in 
roportion to the greatneſs or ſmallneſs of the reſiſtance; and that it never ſtops, 
WW” calc it meets with no reſiſtance. Thus, a bowl, rolled along rough ground, 

5 1001 ſtopped. Roll it along ice, and the ſame force will make it continue 

auch longer in motion. Fhe motions of the heavenly bodies are perpetual. 
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N heir vclocities are never diminiſhed, becauſe they move in free ſpaces, in which 
they meet with nothing, that retards or obſtructs their motion. 

This inertia or inactivity, which ariſes from the inanimate nature of matte; 
is ſo conſtant an attribute of it, that it is impoſtible for matter, which is moving 
to alter either the velocity or the direction of its motion, pr to deviate into ad. 
rection different from that given it by the Power which put it originally inte 
motion. It muſt continue to move uniformly, always with the lame velocity 
which was given it in the firſt inſtant of its motion, deſcribing equal ſpaces, i 
equa] times. It mult proceed in a right line, always moving towards the ſam 
point, unleſs ſome external caule acts upon it, and makes it change either the 
velocity or the direction of its motion. For its lifeleſsneſs, its want of ſpol. 
taneity, of a faculty of volition, and of a power of moving itſelf, makes i 
abſolutely impoſſible for it to act upon itſelf, and to determine whether i 

hall accelerate or retard its velocity, whether it ſhall go out of the direction 
given it, towards the right or towards the left. But it would be abſoluteh 
neceſſary for it to make "this determination, before it could change cither the 
one or the other, either the velocity or the direction of its motion, without the 
influence of an external cauſe acting upon it. For, if no external cauſe a& 
upon it, and forces it to change its ſtare, that change muſt proceed from itfel, 
and from its own influence exerted upon itſelf. But its inertia, its inaQtivit, 
its inanimateneſs, makes it impoſſible for it to act upon itſelf. Therefore, it 
cannot, in caſe no external influence is uſed upon it, change either the velocity Of 
the direction of its motion. Of courſe, it juſt continue to move with the 
velocity and in the direction, originally given it by that power, which pu 
it into motion. But the original direction, which can alone be given to an 
body, muſt, in all caſes, be Tectilinear. Therefore, a body, put into motion 
muſt vontinue to move uniformly forwards in a right line, till che def a 
its motion is changed by ſome external cauſe. 
It is true, that "moſt of the motions, with which we are acquainted, are 
curvilinear, All projectiles, for inſtance, move in curve lines, and, after being 
gradually bent towards the carth, fall down to it at laſt. But the reaſon d 
their curviienear motion is the inceffant action of external cauſes, to wit, d 
gravity, and of the reſiſtance of the air: for gravity, by acting incellanil 
and in every inſtant upon them, continually diminiſhes the tendency, which 
they have to recede from the Farth, at laſt overcomes it, forces them to chang 
their direction, and makes them fall to the ground. From the continual and 
inceſſant action of this centripetal force, the courſe of the moving body is, pet 
petually a: d in every inſtant, bent from the tangent or right line towards the 
| Earth, and is, upon the whole, curvilinear. So that this ; Phenomenun, far iro 
q affording an obiedtion tothe truth of the general doctrine; is, in reality, a proof and 
| a confirmation of it. The fame thi ing may be {aid of the curvilincar motions : 
the Earth, and of the other bodies of the ſolar Syſtem. For the continuation «i 
their motions is a {trons proof, that body has not a greater tendency to reſt than i0 
motion ; and that a body, which 1s once put into motion, never ceaſes to more, 
till ſome external cauſe acts upon it. The Curvilincar figure of their orbs 15 
in truth, a proof, that a body continues to move uniformly in a right line, 
unleſs ſomething external makes it change the direction of its motion. Be not fur 
priſed. For, in fact, gravity is that external cauſe, which acts inceſſantly up 
on them, bends them, in every inſtant, out of their rectilinear courſes, an 
makes them deſcribe 3 orbits. Therefore, if this cauſe did not at / 
upon them, their courſes would be continually Progr eſſive in one direction aud 
I <cilinear a 

The inertia of matter is further demonſtrated from that reſiſtance wich bod 
makes to changes attempted to be produced in its ſtate. For that ref {ILAN 
ariſes ſrom the inertneſs of it, from the impoſlibility, under which it lies, © 


changing its ſtate, and from the nil „, With which it endeavours to Get 
| }-43; 195730 
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x it: and the argument proceeds after the following manner, All matter, which 
falls under our obſervation, is acted upon immediately by other matter; therefore 
that, which, in e upon, een een ee eee 
5 great a power of preſerving its ſtate, as that Which acts upon it bas of altering 
+ © If their mutual powers of action are equal, neither can prevail over the other; 
they mult balance each other, and remain in equilibrio. Hence in order to change 
Lic late of a body which is, for inſtance, at reſt, a power ſuperior to its natural 
dit inertie is neceſſary. Therefore let two bodies, containing equal quantities 
of matter, be laid ſoftly into contact with one another, and neither of them will 
change its ſtate, or be put into motion, becauſe the Vis inertiæ of the one is e- 
qual to that of the other. But let a body move with a certain velocity, and 
impinge upon another, which is at reſt and contains an equal quantity of matter, 
aud vou will find that the former will either put the latter into motion, or pro- 
duce ſome other change in its ſtate, becauſe the power, which acts upon the body 
at reſt, and tends to put it into motion, is ſuperior to the vis inertiæ of it. For 
the quantities of matter contained in both bodies are ex hypotheſi equal; and the 
force of the one is rendered {uperior to that of the other, by the motion or ve- 
locity given to it, the forces or momenta of bodies being, in all caſes, in the com- 
pounded ratio of the quantities of matter contained in them, and of the veloci- 
tics with which they move “. Therefore, as the quantity of matter, which 
meaſurcs in all caſes the vis inertie of body, is ex ee, equal in both, the 
force of the one in motion mult be greater than that of the other, which is at 
reſt, in proportion to the velocity of the moving body; for the force of that at 
reſt is really no more than its vis inertic, which, it has been ſaid, is in all 
| caſes proportionable to the quantity of matter contained in the body f. | 

The fame principles are applicable to the colliſions of bodies in motion; for 
the effects produced by theſe depend on the forces, with which the bodies act 
upon one another, A greater force muſt, in all caſes, overcome a lefler ; both 
bodies are endowed with the vis inertiæ; therefore both of them reſiſt ; they act 
mutually upon one another, and the effects of their mutual actions muſt depend 
upon the manner in which they act on one another. BY ; 

From hence it is plain that the reſiſtance or vis inertie, experienced in matter, 
is a confirmation of the reality of its abſolute inertneſs. For matter is, in all 
cales which we ſee, immediately acted upon by matter like itſelf ; the vis inertie 
is common to all of it, produces effects on all of it, and makes it neceſſary for 
all of it to reſiſt. | | | | | 

Thus the inertia of matter is eſtabliſhed upon the cleareſt principles *; and it 
follows that matter lies under an abſolute and irreſiſtible neceſſity of obſerving 
thoſe rules, which it is found by experience conſtantly to obſerve. For it has no 
power of determining itſelf; the rules therefore of its operations muſt neceſſarily 
ariſe from its own nature and conſtitution. Of courſe as long as its conſtitution 
and nature remain the ſame, ſimilar effects muſt be produced by ſimilar cauſes ; 
but ſimilar effects or ſimilar events are indicative of laws eſtabliſhed in nature; 
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therefore matter muſt obſerve theſe laws. 


Kit. Mr. Hume, who has puſhed the principles of the ingenious, the virtu- 

ous, the pious Biſhop of ,CLoyNe || to their moſt diſtant conſequences, hath em- 
255 ee ployed 

* NewrTont princ. def. 2. 3. KEII's lect. 

+ KIL. lect. 9. theor. 1. fob eeey on oh Vo | | | | 

1 The diſquiſition concerning the nature and the inertia of matter may perhaps appear to be foreign to the 
ſubje of this work. Bur it muſt be remembered, that I am at preſent explaining the definition given of the 
law of nature; and I ſhould not have thought ſo much neceſſary to be ſaid upon this point, had not a late au- 
thor, whoſe ingenuity, learning and abilities create reſpe& to his opinions as well as to himſelf, endeavoured in 
art. 1. of ay and obſervations phyſical and literary to ſhew the abſurdity of the doctrine, which has been main- 
tained by the greateſt natural philoſophers. See art. 2. of the ſame collection. | 3 DT 

|| "Tis ſurprizing that men of diſtinguiſhed acuteneſs as well as abilities have endeavoured to refute this fanciful 
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ployed all the ingennity of which he is maſter to prove, that there is no ne 
ſary connexion between one event and another; that no one ought to be fail 
to be the neceſſaty cauſe of any other event; that there is nothing in cauſe an 
effect more than priority and poſteriority ; that events happen only 10 exiſt gin 
one another; and that our imagination of their mutual neceſſary connexion 3. 
riſes from that habit, merely, which, from obſerving them conſtantly accompany 
one another, we acquire, of anticipating the future exiſtence of the one, as ſoc 
as we ſee the other exiſt, Every thing which is perceived is, according to thi 
wild ſyſtem of this great philoſopher, for aught we either do or can know, yy 
more than a perception ; and nothing has a real exiſtence, external to the mind 
of the percipient being: mankind therefore might have had perceptions entirely 
different ſrom thoſe which they have, and might have been formed to conceive 
things after a manner different from that in which they perceive them at pre. 
{ent. It would have been as eaſy for them to have conceived a billiard-ball, ac. 
ter being ſtruck by another, to move upwards towards the ceiling, as to conceive 
it to move along the table into one of the pockets. It would have been as eaſy 
to have conceived that a ſword, on being plunged into. the bowels of a man, 
changed him into a church like ST PeTER's, as to conceive that it made him 
drop down dead. Beſides, if time is itſelf no more than a perception; if it 
has no real ſucceſſion of inſtart after inſtant; if it is no more than a way, in 
which ideas are conceived to be related to one another; the reality of priority 
and of poſteriority is deſtroyed, and along with it that of cauſe and effect; for 
our idea of cauſe implics priority to its effect. PE ee | 

It would not perhaps be difficult to ſhew that this way of reaſoning, from the 
poſſibility of our having conceptions different from thoſe which we have at pre- 
ſent, is liable to objections even upon its own principles. But it would be impro- 
per to enter into this metaphyſical diſpute: for whether Mz Hume's concluſions 
are or are not repugnant to the principles of his philoſophy, this particular tenet, 
which puts an end to the ſtability of nature, ſeems to be indefenſible upon the 
vulgar ſyſtem, which aſcribes a real external exiſtence to thoſe things that are 
percerved as external, A real external material thing muſt have a certain conſli- 
zution ; mult therefore be capable of producing certain effects, and no others; and 
muſt of courſe obſerve, in all its operations, fixed and eſtabliſhed and invariable | 
| | | rules, 


ſyſtem by arguments, which would make one ſuſpe& they did not fully comprehend it. A late author, whoſe 
memory the ſciences, his friends and the learned ought to revere, in his account of Sir Jlaac Newton's philoſophical 
diſcoveries, (b. 2. ch. 1.4 1), ſays, that * as we are certain of our own exiſtence, and of that of our ideas, by 
internal conſciouſneſs ; 10 we are ſatisfied by the ſame conſciouſneſs, that there are objects, powers, or cauſes 
„ auithout us, and that act upon us:“ and in d 9. of the ſame chapter he proves the reality of ſpace from the 
reality of motion. Both arguments muſt appear inconcluſive to a BERKLE1AaN: he would ſay that it is impoſſible 
for a man to be ſatisfied, by internal conſciouſneſs, of the exiſtence of any thing wwithout him, and that it is a mere 
jetitis principii to infer the reality of ſpace from that of motion. For he holds motion to he no more than a fer. 
ception ; it is @ conſtituent part of that complex idea which he calls the mowing body, It cannot therefore prove to 
him, that ſpace is a real external being. 3 | | 

The celebrated author of ſays on the principles of morality and natural religion hath alſo in an eſſay, on he au- 
tho ity of uur ſenſes, undertaken to refute the principles of Dr BeRKLEeY. But one cannot avoid obſerving, that 
he ſeems indeed, from the manner in which he refutes them, to miſapprehend the Biſhop's doErine : for in every 
argument which he brings he appears evidently to take it for granted, that the things, which are perceived, are 
really external to the mind of the percipient being. In order to be convinced of this, one has no more to do 
than to lock into any page of his eſſay, Thus he ſays, p. 204. Every ſort of experience confirms the truth 
of cur perceptions, I ſee a tree at a diſtance, of a certain ſhape and ſize. Malling forward, I find it in its 
face, by the reſſtance it makes to my bedy ; and ſo far as I can diſcover by ouch, it is of the ſame ſhape and fizz 
* which my eye repreſents it to be. I return day after day, year after year, and find the ſame object, with no other 
* variation but what the ſeaſons and time produce. The tree is at laſt cut down, It is no longer to be /eer or felt.“ 
Again, ſays he, p. 211. * In the ſenſes of taſting and touching, we are conſtious not only of an impreſſion made 
* at the organ, but alſo of a body which makes the impreſſion. When I /ay my hand upon this table, the imprel- 
* ſion is of a hard ſmooth body, which reſſis the motion of my band.“ Is it not plain from theſe words, the au- 
thor takes it for granted, that the table and the tree are real material objects external to his mind; and that he 
abſtrads not from the materiality of his body, but takes his body, its organs, and its parts to be all of them real 
material objecis, ſuch as the vulgar think they are.? | | 
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rules. In truth, the neceſſary connexion, which ſubſiſts between a cauſe and its 


 ffe,, ſeems to be demonſtrable a prior i. For It is implied in the very Idea and 


definition of body; at leaſt, it follows from it. For inſtance, every body is 
moveable. Mobility, therefore, is a part of the Idea of body. But mobility 
implies, that the moveable body is capable of being put into motion by the im- 
pulſe of ſome other body. For motion is communicated by one body, to another 
which is at reſt, by impulſe alone. Therefore, it is a part of the Idea of mat- 


ter, that motion is communicable by impulſe. In the ſame manner, it may be 


proved, from the very definition of body, that there is a neceſſary connexion 


between any other cauſe and its effect; and that, if a body, endowed with ſuch 
qualities, as are. ſuppoſed to be inherent in matter, is once allowed to . exiſt, the 


effect might a priori be demonſtrated and be foretold from the cauſe. Thus, 
it appears, that there is ſome more intimate connexion between a cauſe and its 
effect than that of priority and poſteriority alone. Indeed, it is impoſſible for man to 
believe, that the connexion between them is not neceſſary. And were it for no other 
reaſon than this, it would entitle him to pronounce, that there is actually a ne- 


* 
* 


F 12. But ſuch, as attend to vulgar opinions more than to the. truth of things, 


may, perhaps, think the definition, which has been given (5 6.), imperfect, 
becauſe no mention is made in it of the Legiſlator, by whom the Laws of na- 
ture are enacted. Every Law, it is commonly ſaid by Lawyers, neceſſarily im- 
plies the exiſtence of a Lawgiver, on whoſe legiſlative power it depends, and 
from whoſe will it derives its force. Hence, Law is ſometimes, indeed, is uſually de- 
fined by them, to be the will of a ſuperior, who has power to make his will 
« obligatory.” But if we reflect on the manner, in which, it has been demon- 
ſtrated, the Idea of the Law. of nature is acquired, we will eaſily ſee, that there 
is no neceſſity, indetd that it would be improper, to make mention, in the de- 


finition, of the firſt legiſlative cauſe of theſe laws: Becauſe that cauſe is no 


original and primary part of the Idea. For the Idea, annexed to the word Law, 


is acquired from the obſervation of facts, which are obvious, and from them a- 


lone. Me obſerve. certain phenomena in nature. Theſe phenomena are no more 
than facts and thoſe, facts which happen always after one uniform manner. 
The notion off a cauſe; to which the eſtabliſhment and the obſervance of the 


rules are owing, is not neceſfarily. a part of the Idea. For we have the Idea 


without it. We acquire it from the facts alone. Therefore, all which needs, 
enter into the definition, is no more than that which tlie facts ſuggeſt. For the 
Idea is as complete without, as it is with mention of the cauſe, which eſta- 
bliſhes the rules. T 1 17 069] 
No doubt, nature, matter, the univerſe, all things owe their exiſtence to a 
firſt cauſe, and depend upon it. Therefore, this cauſe muſt not only have had 
power to enact, but have alſo enacted laws to be obſerved by its Creatures. Of 
courſe, the Idea of a ſupreme Legiſlator may, in ſome ſort, be ſaid to enter 
into that of Law. For the very nature and conſtitution of things, on which 
the Laws, eſtabliſhed in the material world, depend, are themſelves dependent 
on the firſt cauſe, and owe their eſtabliſhment to it. Of courſe, the Laws; 
obſerved by matter, when conſidered as ettabliſhed by the legiſlative will of the 
firſt cauſe, may be defined to be Rules. of exiſtence, eſtabliſhed by the firſt 
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Of the Law of nature: intelligent. 


{ 13. ROM what has been ſaid, it is plain, that the firſt alternative of 
the general definition, which has been explained ($ 2, 3. ), refers to 
matter. For a law of nature, when referred to material. beings, is * a rule, 
* which matter not only does, but is neceſſitated conſtantly to obſerve.” We 
ſhall now ſhew, that it is referable to matter alone. For man, tho he ought, 
is not neceſſitated conſtantly to obſerve any law. In order to prove it, it will be 
neceſſary to trace our Idea of the Law of nature-intelligent to its origin, and to 
ſhew what is meant by it, when it is applied to human kind. 
$ 14. The actions of mankind are, ſome of them, involuntary, others of 
them voluntary. The involuntary are all thoſe, which depend on the material 
part of the human conſtitution, For the bodies of mankind are material. 
"Therefore, they muſt be ſubject to laws, ſimilar to thoſe which matter is ne- 
ceſſitated to obſerve; becauſe thoſe laws depend on their material conſtitution. 
All matter mult be equally ſubject to them. Hence, they muſt perform their 
internal animal functions, they muſt hunger, muſt thirſt, muſt digeſt, muſt 
ſecrete, muſt have the defires which are the neceſſary conſequences of thoſe 
functions, and mult be affected by the actions of. other bodies upon them, whe- 
ther they will or will not. Becauſe not only thoſe animal functions, which are 
performed internally, but the effects of the actions of matter upon them, are 
truly mechanical involuntary operations, and are independent of the choice of 
the animals themſelves. Thus, a man cannot, by mere volition, hinder his 
blood from performing its circulations, his food from being digeſted, ſecreted, 
or aſſimilated, or his body from being affected by the actions of other bodies up- 
on it. A ſuperior force muſt overcome his reſiſtence, and muſt put him into 
motion. A mortal wound muſt kill him, whether he will or will not. All 
theſe, therefore, are neceſlary effects, actions, paſſions, or ways of exiſtence, 
which mult take place, and muſt continue the fame, as long as the material 
frame and conſtitution of man, on which alone they depend, continue the ſame. 
Therefore, the expreſſions, the law,“ and the law of nature,” when they are 
referred to man as he is matter, and to his involuntary actions depending upon 
it, have the fame ſignification which, it has been ſaid, they have, when they 
are applied to any ſpecies of material exiſtence. 
| $15. But man is an intelligent, rational being, and is not, like matter, de- 
prived of thought, volition, and ſpontaneity. Endowed with liberty, actuated 
by paſſions, and moved by ſprings ſo many, fo various, and ſo oppoſite to one 
another; he muſt be inconſtant in his conduct, becauſe he is imperfect. Poſ- 
ſeſled of a power of chuſing between one action and another, it is impoſſible he 
can, in all caſes, lie under an abſolute, a phyſical, and an irreſiſtible neceſſity 
of obſerving any rules of conduct. His liberty implies, that ſome of his actions 
muſt be free and voluntary. For a phyſical neceſſity is inconſiſtent with liber- 
ty. No agent, who, in all caſes, lies under it, can be called free. 
From hence, it is plain, that it would be abſurd, as well as repugnant to ex- 
perience, to maintain, that there are any Laws, which men either do or are 
neceſſitated conſtantly to obſerve in regulating thoſe their voluntary actions. 
Of courſe, Law cannot, when it is applied to them, be defined a rule, which 
men either do or are neceſſitated conſtantly to obſerve.” It muſt, as was ob- 
ſerved already, ($ 5.), have ſome other ſignification, and muſt, therefore, be o- 
therwiſe defined. | 


9 16. 
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$ 16. Every man, who attends to his own thoughts, reflections, determina- 
tions, opinions, reſolutions, approbations, and diſapprobations, concerning his 
duty and his conduct, mult be ſenſible, that there is within him a principle, 
call it nature, call it reaſon, or call it conſcience, which convinces him, that 
there are certain maxims, certain rules, which he ozg/ht to obſerve in life. Theſe 
thoughts, opinions, reflections, he cannot hinder himſelf from having: becauſe 
he cannot alter his moral any more than his material conſtitution. The con- 
viction, which ariſes from them, is more certain, and more authoritative, than 
that, which ariſes from the proof of other facts. The teſtimony of two wit- 


neſſes, whoſe credibility is known to me, muſt convince me of the truth of a 


fact, to which they depoſe. A fortiori, a teſtimony, which is given me by 
myſelf, even the teſtimony of my own conſcience, muſt convince me. Indeed, 
it is, ex hypotheſi, impoſſible for it not to convince me. For the evidence, ari- 
ſing from it, is internal. It ariſes from myſelf. I am conſcious. of it as well as 


of the conviction conſequent upon it. 


Thoſe rules, therefore, which one ought 10 obſerve in regulating his conduct, 
are what are called Laws, when the word is referred to the voluntary actions of 


mankind. So that, when referred to them, a Law may be defined to bea rule, 


« which men ought conſtantly to obſerve in regulating their voluntary actions.“ 
A definition, which is itſelf perſpicuous enough, and will be eaſily underſtood 
from the explanation of the former one. I. A Law is ſaid to be a rule. II. It 


is a rule, which men owght conſtantly to obſerve. III. It is a rule, by which they 


ought to regulate their voluntary actions. | 

9 17. Firſt. It is a rule; for all Lays are rules. (5 3.) A rule has been 
defined to be * a method of operation, by which an end may be accompliſhed.” 
Therefore, it ſuppoſes, that an end is intended to be accompliſhed, and points 
the method, in which it is neceſſary for one to act, in order to accompliſh that 
end. | 

Secondly. It is a rule, which men ozght to obſerve. (F 16. ax. 2.) It is not 
defined to be a rule, which they either do or are neceſlitated conſtantly to ob- 
ſerve. . 

For, Thirdly. We are, in this place, ſpeaking of free intelligent agents, and 
defining the meaning, which the word © Law* has, when it is applied, not to the 
neceſſary and involuntary, but to the free and voluntary actions of mankind. 
{F 16. ax. 3). The meaning, which it has, when it is applied to the neceſſary and 
involuntary actions either of matter or of percipient beings, has been explained 
already ( 3. /.) . „„ 5 

\ 18. From hence it is eaſy to ſee, that a Law of nature, when it is referred 
to the voluntary actions of men, may be defined, * a rule, which, it is evident 
* Immediately from the light of nature, men ought conſtantly to obſerve in regu- 
* lating their voluntary actions.“ And ie Law of nature is the ſum of thoſe 
* rules, which, it is evident immediately from the light of nature, men ought con- 
* ſtantly to obſerve in regulating their voluntary actions. 

The propriety of this definition will appear, if you ſhall analyze it into its con- 
ſtituent parts. It is ſaid, I. That every Law of nature is a rule. II. It is a 
rule, which men ought to obſerve. III. It is a rule, which they ought to ob- 


ſerve in regulating their voluntary adions. IV. It is a rule, which, it is evident 


immediately from the light of nature, they ought to obſerve. 1 
19. The three firſt of theſe axioms have been explained already. (4 17). The 
laſt remains yet to be explained. In it a Law of nature is ſaid to be a rule, which, 
it 18 evident immediately from the light of nature, ought to be obſerved by mankind. 
For it is an eſſential and diſtinguiſhing characteriſtic of every Law of nature, 
that the evidence of the obligation, under which men lie to obſerve it, ariſes im- 


mediately from the light of nature. That is, man muſt be able, by the ex- 


erciſe of thoſe rational faculties, with which he is endowed by nature, without 
the aſſiſtance of divine revelation, to diſcover both the rule and his obligation to 


obſerve: 
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obſerve it. F or, if he cannot make the diſcovery by the exerciſe of his natural 
{aculties alone, without the aſſiſtance of divine revelation, the rule cannot be 
{aid to be a law of nature. It is a poſitive Law. Thus, whether one ſhould 
let every ſixth or every ſeventh day apart to we worſhip of God, is a point, 


which it would have been impoſſible for man to have determined by his natural 
reaſon alone. Therefore, it cannot be counted among the Laws of nature, pro- 
perly ſo called, that man ought to ſet every ſeventh day apart to it. It is a 
divine Law, and derives its force from an immediate revelation of the will of 
the Almighty. But, that one ought not wantonly or unneceſſarily to kill his neigh- 
bour, is a rule, which man may, by the exerciſe of his natural faculties, diſco- 
ver he ought conſtantly to obſerve. In the fame manner, that one ought not to 
rob another of his property, that he ought not to break a lawful promiſe, that he 
ought not to refuſe to give charity to the poor, that he ought not to do any 
thing, which will give any creature unneceflary pain; theſe are rules, which 
the Tight of nature alone dictates to every man, he ought to obſerve. 

In caſe the evidence of the obligation ariſes immediately from the light of 
nature alone, it is no matter, whether it be intuitive or demonſtrative. Fo or one 
either may have a conviction of his duty ariſing immediately from evidence, 
which is intuitive and irreſiſtible, or may diſcover it by the exerciſe of his ra- 
tional faculties, by deducing it from principles, which are themſelves intuitively 
evident. In ſome caſes, it i is ſo clear, that one ought to obſerve ſuch or ſuch a 
rule, that no more is neceſſary to convince him le ought to obſerve it, than 
that he underſtand the meaning of it. For no ſooner does he underſtand it, than 
he is inſtantly convinced ; the evidence ariſing from the propoſition and from the 
Ideas themſelves. In order: to be convinced that one and one make zoo, no 
more is neceſſary, than to have a clear Idea of the number one *, and to under- 
ſtand what is meant by the ſum of two numbers. For, as ſoon as one under- 
{tands the meaning of the propoſition, or has clear Ideas of the number one, 
and of the ſum of two numbers, he inſtantly ſees it to be true, that one and one 
make two, without any rational or logical deduction whatever. In the ſame 
manner, every one, who attends to his own convictions, muſt be conſcious to 
himſelf, that tele are certain rules, which, as ſoon as he underſtands them, he 
cannot hinder himſelf from thinking he cht to obſerve in his conduct. A con- 
viction, which ariſes from his own intimate conſtitution, and from the nature 
of things. Therefore, it is no more in his power to hinder himſelf ſrom having 
it, than it is for one to hinder himſelf from believing, that the ſum of 2 and 2 
Is 4. The truth of the propoſition is intuitive. One is conſcious of it. The 
conviction is irreſiſtible. For inſtance, every one muſt be conſcious, that he 
ought to point out the road to a traveller, who is ignorant of it; and, in gene: 
ral, that he ought, in all caſes, to do to others every good office which It will 
not be hurtful to himſelf to do them. 

There are other caſes, in which the evidence of the obligation is not intuitive, 
but demonſtrative. It arifes not inſtantly upon the perception of the Ideas, but 
is got by a rational deduction of one truth from another. But the conviction 
is, in this caſe, as authoritative, as in the other. *Tis true, in all moral 1 Inquiries, 
it is difficult for men to agree, either with others, or with themſelves, in an- 
nexing always the fame preciſe Ideas to the fame words. Therefore, the con- 
cluſions may happen, in the one caſe, not to be ſo certain and fo indiſputable, 
as the immediate perception is in the other. It may ſometimes be denied, that 
the concluſion follows from the principles, on which it is founded. A-man 
may, in ſome caſes, be incapable of ſeeing it. And in others, he 'may doubt 
of it. 

But this hinders not the- definition from being juſt. For, if there are any rules, 
which, it can be proved by a rational deduction, ought conſtantly to be oblerved 


4 The number one' is, I own, an ungroper expreſſion ; for one is not a number. A number is ex unitati- 
bas compoſita muitituds, See Euclid book 7. But it is W to avoid every improper expreſſion. 
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by men, it is enough to ſupport the truth of it; ſince all thoſe rules fall under 
the exprels terms of it. No matter, whether they be few or many. 

J 20. But man, it has been faid, (Y I 5.) endowed with liberty, obſerves not 
always, in his conduct, thoſe rules, which he 18 convinced he ought to oblerve.. 
Actuated by paſſions, he endeavours to eradicate his natural convifticns ; and, 
tho! it is impoſſible for him not to have them, he neglects to regulate his con- 
duct by them. Hence, philoſophers have been led to enquire into the origi- 
nal foundation of moral obligation, or into the reaſons which ought to induce 
mankind to obſerve the Law, or to do their duty *. An enquiry, which is 
important in itfelf. For it will not be pretended, that one ought to do any ac- 
tion without a reaſon or motive ſufficient to prevail on him to do it. There- 
fore, it muſt be important to ſociety to aſſign the reaſons, which ought to 
prevail on mankind to regulate their conduct conſtantly by the maxims of the 
Law of nature. And it is capital in juriſprudence. For the end, which all 
the Laws, enacted by men, mean to accompliſh, is to bring them to do their 
duty. But it would be abſurd to want them to do it, if all actions were natu- 
rally indifferent. Therefore, it is a poſtulatum in legiſlation, that men are 
bound to do it. Of courſe, it muſt be eſſential in juriſprudence to eſtabliſh 
morality on a firm foundation. For this reaſon, it may not be improper to be- 
ſtow ſome pages on explaining each of the arguments, on which it is founded. 

$21. The queſtion, then, is, whether are there, in fact, any reaſons ſtrong” 
enough to induce men to obſerve conſtantly the Law of nature, or to be good 
| men? Are there, in fact, any reaſons, which ought to make them prefer cer- . 
tain rules, certain actions to others? Is there any eſſential difference between 
one action, between one ſyſtem of conduct and another? Is it of no im- 
portance to man, whether he acts in one way or in another? Is every action 
indifferent to him? May he act capriciouſly without obſerving any rule? Or 
are there rules, which ſufficient reaſons prove ought to be conſtantly obſerved 
by him? 6 Ls 

$ 22. I anſwer, there are: And thoſe, both internal and external, both abſolute 
and relative. The internal and abſolute are thoſe, which ariſe from the internal 
conſtitution of man, and are independent of every thing external to him, 
I0 this claſs are referable 1) That antecedent conviction, which every man 
has of his duty : 2) That approbation, which is conſequent upon the diſcharge 
of it: 3) The internal joy, which attends it. 

The external and relative proceed either from the connexion, which man has 
with his kind, or from that knowledge, which he has of the will, of the inten- 
tions, and of the plans of the Deity. _ | : 

To the firſt of theſe are referable 1) The conſequences, which dutiful conduct 
has in procuring the eſteem, the love, and the favour of the world: 2) The patrimo- 
nial advantages, which naturally flow from it. I | 

To the ſecond are referable 1) The evidence, which we have that it is agree- 
able to the will of Gop, we ſhould obſerve the Law of nature; and 2) The aſ- 


ſurance, which we have of exiſting in a future ſtate, in which every one will 
be rewarded according to his deeds. 


D —PLPLE 


* I fay, © the reaſons, which ought to induce mankind to do their duty.“ For it cannot be pretended, that 
man, who is a free agent, lies under a phyſical neceſſity to do it. ($ 15.) Moral obligation is the connexion, 
* tie, or nexus of motives with a free action.“ Thus, it is defined by Hetnxeccivs, Element. jur. nat. I. I. c. 1. 
$ 67. Obligatio eft nexus motiuorum cum actione libera. Therefore, one is ſaid then to be ob/3ged, when there 
are good reaſons to induce him, or to determine him to act: | | 
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i 
Of the internal and abſolute Reaſons, on which moral Obligation is founded. 


y 23- AX ONG :thoſe, which I called internal, the firſt ariſes from the de- 
4 finition, which has been explained, (F 16, 17, 18, 19.). For it is ſup- 
poſed in it to be evident immediately from the light of nature, that every Law 
of nature ought to be obſerved by mankind. (F 19.) This evidence, therefore, 
and the antecedent conviction which every man has of his duty, before he acts, are 
alone ſufficient reaſons to induce him to do it; for it would be abſurd to fay, that 
one has not good reaſon to obſerve a rule, which he is conſcious to himſelf, and 
which it is evident, he ought to obſerve. One has, ſurely, good reaſon to do 
that, which he not only is convinced but cannot hinder himſelf from thinking he 
ought to do. If one has the conviction, he muſt, ſurely, hold himſelf to be 
obliged, that is, to have ſufficient reaſon for doing that, which he is convinced 
he ought to do. (4 20.) "4, 
9 24. The ſecond is ſimilar to the firſt. The firſt is that antecedent convicti- 
on, which every one has of his duty, before he acts. The ſecond is that reflexion, 
which is conſequent upon his conduct; that approbation, which every man has 
of virtuous conduct, and diſapprovation which he has of conduct that is vici- 
ous. For every one, who has done a virtuous action, is conſcious, that he a 
proves of himſelf for having done it. He thinks it was right to do it. He eſteems him- 
lelf, he feels a certain complacency and ſelf- ſatisfaction within himſelf for having 
done it. This inward approbation is a conſtant attendant on every virtuous ac- 
tion; and is always more lively and more ſtrongly felt according to the degree 
of the generoſity, goodneſs, or diſintereſtedneſs of the action. Thus, one, who 
tupplies the wants of the needy, and makes the heart of him, who was ready to 
periſh, ſing for joy; who refuſes to take an undue advantage of his neighbour, 
tho? he has an opportunity of doing it; who ſhews the generoſity of his ſoul by 
doing ſome extraordinary act of diſintereſted friendſhip; who acts a noble part 
in defence of his country, of liberty, or of virtue; every one, who acts after 
this manner, approves of his own conduct, and feels an exquiſite joy on reflecting 
upon it. *Tis otherwiſe with one, who has done a vicious action. He diſap- 
proves of himſelf for having done it. He thinks it was wrong to do it. He 
therefore thinks ill of himſelf on account of it. And he feels this diſapproba- 
tion every time he does a vicious. action. The diſagreeable feeling is an 
inſeparable attendant of the unworthy deed. Thus, one, who, amidſt the 
abundance and affluence of his own good things, ſhuts his ears to the cries of 
the poor; who ſympathiſes not with the diſtreſſed ; who betrays the ſecret of his 
friend; who is ungrateful to his benefactor; who abandons the cauſe of his coun- 
try; who exerciſes cruelty to ſuch, as lic at his mercy, or have never done him any 
harm; who ſcruples not to uſe any means, however flagitious, to accompliſh his wick- 
ed ends; a man, who acts after this manner, cannot help diſapproving of himſelf 
for acting ſo. He thinks ill of himſelf, and cannot hinder himſelf from think- 
ing ſo. Indeed, ſuch is the conſtitution of man, that it is abſolutely impoſſible 
for any, even the moſt flagitious, of the human kind, in their hearts and in fin- 
cerity, to approve of bad and vicious, and to diſapprove of good and virtuous 
conduct. For theſe approbations and diſapprobations are intimately interwoven 
with the human frame; they reſult neceſſarily from it and from the nature of 
things; and, let men pretend as they pleaſe, they have dominion over the hu- 
man heart. If, therefore, we would approve ourſelves to ourſelves, it is neceſ- 
ſary, that we obſerve conſtantly the Laws of nature, and make them the con- 


ſtant 
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cant meaſures of our conduct; for every one, who does a bad action, or is guil- 
of a tranſgreſſion of the Law of nature, falls into the abſurdity of doing 
ſomething, which he cannot approve of himſelf for having done. I his is, ſure- 
lv, a ſtrong reaſon for inducing men not to tranſgreſs it. For one, it muſt be 
owned, has good reaſon to do that, which he he cannot help approving, eſteem- 
ing, and thinking well of himſelf for doing; and to abſtain from doing that, 
which he cannot avoid diſapproving, contemning, and thinking ill of himſelf for 
doing. 5 1 
2 5. This antecedent conſciouſneſs, which every man has, that he ought 
to obſerve the Laws of nature, and the internal approbation, which is conſequent 
upon the obſervance of them, are frong motives to induce men to obſerve them. 
But it muſt be confeſſed, that they cannot be ſaid to be alone of abſolute irre- 
ſiſtible authority; ſince it is eaſy to imagine caſes, in which they ought not 
to prevail. For inſtance, if mankind had been, or rather, if it had been poſſi- 
ble for them to have been ſo conſtituted, as to have been firmly convinced, 
that they ought to do that, which would render them wretched, miſerable, and 
unhappy, to have approved of themſelves for having done it, and to have diſ- 
approved of themſelves for eee from doing it; if it had been poſſi- 
ble for them to have been ſo conſtituted, as to have been firmly perſuaded, that 
W they ought not to do that, which would promote their happineſs, peace, and 
felicity, to have approved of themſelves for having done it, and to have difa 
proved of themſelves for neglecting to do it; if men were conſtituted after this 
manner, it would, ſurely, be abſurd to maintain, that they ought blindly and im- 
plicitly to obey the dictates of ſuch a conſciouſneſs, approbation, or diſappro- 
bation ; ſince it is, plainly, erroneous. - For common ſenſe teaches every man, 
that his principal aim ought, in all caſes, to be the acquiſition of happineſs, 
and that he ought to do thoſe things, which are the neceſſary means, in order 
to conduct him to that end. Every thing, therefore, which not only is not 
= conducive to his felicity, but is even the caule of ill, ought to be avoided by him. 
= For no propoſition can be clearer than this, that a being, which is capable of 
= fccling pleaſure and pain, and to whoſe nature deſire of happineſs and averſion 
to pain muſt, therefore, be eſſential, ought to uſe the means neceſſary for ma- 
= king him happy, and to do thoſe things, and thoſe things alone, which will 
contribute to it. Therefore, he ought not to follow blindly and implicitly his own 
conſciouſneſſes, approbations, diſapprobations, or imaginations. In cafe he learns 
by experience, that they would perſuade him to do things, which will be pre- 
judicial to his felicity, he onght not to give obedience to their dictates, but 
—_ to endeavour to counteract them, and to hinder himſelf from being miſled 
y them. = 1 

But happily for human kind, the natural ſenſe, which they have of theirdu- 
ty, and the approbations, which are neceſſarily conſequent upon the diſcharge of it, 
are connected with their intereſt. Their natural feelings, notions, biaſſes, incli- 
nations, Ideas of their own conduct, lead them to that point, to which the Law 
of nature directs their courſe, and at which their felicity is to be found. For they 
are themſelves ſo framed, ſuch is the conſtitution of things, that thoſe actions, 
which they have an antecedent conviction they ought to do, and which they 
approve themſelves for doing, are thoſe very actions, which lead them in 
the direct and unerring road to true happineſs. A truth, ſo important, de- 
lerves particular attention. It is capable of being proved in ſeveral different 
ways. But I fhall content myſelf with one of them, and ſhall endea- 
vour to ſet it in that light, which appears to be the cleareſt and the ſtrongeſt, 
in which it is poſſible to ſet it. 2 747 org: 

$ 26. If we attend to the phenomena of the material univerſe, we ſhall ſoon 
remark the conſtancy, with which they exiſt. The ſame effects are obſerved to 
follow conſtantly from the ſame cauſes; ſimilar effects from ſimilar cauſes ; dif- 
ferent effects from different cauſes; and oppolite effects from oppoſite 7 585 
1 | | ence, 


N 
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Hence, we are led to conclude, that there is a neceſſary. connexion between the 
cauſe and the efte&t; that the exiſtence, the actions, and the paſſions of matter 
are the reſult of its conſtitution; that they depend upon it alone; and that the 
are, therefore, neceſſary; and are independent on the will of any created being. 
This principle it ſeems reaſonable to extend over the whole creation, to the ef. 
fects, which ariſe from the actions of free and intelligent agents, as well as to 
thoſe, which ariſe from the actions of matter on itſelf, and that, not only to 
thoſe effects, which ſuch actions have on other external beings, but alſo to 
thoſe, which they have on the free and intelligent agents themſelves. The na- 
ture of things ſeems to be ſtubborn, conſtant, and inflexible. It admits not of any 
other than one determinate effect of one determinate cauſe. Every cauſe. produces 
one, and only one effect, relative and adequate to it. No other than this preciſe 
effect can poſſibly be produced by it. Thus, a billiard-ball of a given ſhape, 
of a given kind, of a given quantity of matter, lying at reſt on a given ſurface, 
if it is {truck by another ball, which is alſo of a given ſhape, of a given kind, 
of a given quantity of matter, and moves in a given direction with a given ve- 
locity, muſt, after 4 ways « the ſtroke, move or exiſt in one certain, preciſe, 
determinate way, and in no other. This way, in which it muſt exiſt, may ea- 
ſily, from the hypotheſts, be determined by the laws of motion and of mecha- 
niſm. For on theſe laws it depends; and they muſt continue the ſame, as 
long as the nature of matter and of things continues the ſame. Two numbers, 
multiplied by one another, produce a third number, which is called their pro. 
duct, and is as certain, preciſe, and determinate, | as the factors are themſelves, 
After the ſame manner, every action of a free and intelligent agent produces a 
certain effect, and no other, both on the agent himſelf and on other beings. 
Of courle, the effects of good, and thoſe of bad actions are certain, determi- 
nate, and neceſſary. In order, therefore, to diſcover them, we have no more 
to do, than to confult experience. For, if it informs us, that certain effects 
reſult from them, we may pronounce with the greateſt aſſurance, that thoſe ef- 
ſects are neceſſary. Now, the effect of good actions is to promote the happi- 
neſs of mankind, both internally and externally, both as they are individuals, 
and as they are connected with other men. Bad actions produce effects directly 
oppoſite, The conſtant effect of them is miſery and wretchedneſs within, and 
the being expoſed to them from the world. "Thus, intemperance naturally and 
neceſſarily produces diſeaſes and bodily pain. It impairs the underſtanding, 
aveakens the rational facuities, and {hortens the days of the intemperate man, 
Every imprudent, every unjuſt, every mean, every cowardly, every ungenerous, 
every cruel action is followed with ſorrow, with regret, with anguith, with pain, 
with remorſe, The man who does it, feels within him the puniſhment of his 
guilt. A puniſhment, which is, in all caſes, proportionable to the turpitude, 
the demerit, the immorality of the action. One does ſomething, which is im- 
prudent. He reflects upon it, is aſhamed of himſelf, and feels great uneaſinels 
for his folly. Time and more prudent behaviour make him believe, it is both 
forgotten and forgiven by others. Thus, he becomes gradually eaſier than he 
was. But every time, at which he reflects upon it, he is uneaſy. A cruel, a 
diſhoneſt, a treacherous action produces anguiſh and a dreadful remorſe. It is 
attended with the moſt conſtant and the moſt gauling reflexions. The torment- 
ing remembrance of it never fails to recur continually, with redoubled fury, and, 
like a fiend, to havnt the guilty wretch. In ſhort, nature has annexed to every 
vicious, wrong, or unnatural action a certain ſting, as its neceſſary and conſtant 
effect. = | « La Re 
From hence it follows, that the miſery of life muſt be proportionable to the 
number of vicious actions, which are done during it. For every vicious action 
has its own ſting, its peculiar portion of miſery annexed to it. Of courſe, the 
more vicious actions are done by one, the more frequent muſt be thoſe ſtings, 
which are the neceſſary conſequences of them. A {ſmall number of vicious acti- 
| ONS 
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ons muſt be productive of a quantity of pain proportionably ſmall. A great 
number of vicious actions muſt be productive of a quantity of pain proportion- 
ably great. If life is no more than a ſeries of vicious actions, if it is a courſe of 
vicious conduct, it muſt be wholly wretched and miſerable. So that vice is the 
natural and neceſſary cauſe of miſery, and is attended by rack and torture both 
of body and of mind. (2 . 
Virtue, on the contrary, is the conſtant and the neceſſary cauſe of happineſs and 
ace of mind. Every virtuous action is productive of a pleaſant ſenſation. A 
man is happy for having done it. Not only is he free from the miſery conſequent 
on vice, but he feels a ſtrong poſitive enjoyment, proportionable to the degree 
ok the virtue of the action. Thus, one, who does not exceed thoſe bounds 
which nature, reaſon, and temperance preſcribe, not only uſes not to be torment- 
ed with thoſe pains and diſeaſes, which flow from intemperance and debauchery; 
but he enjoys an uninterrupted ſerenity and a ſincere joy, which the intempe- 
rate never know. By never over-doing, he taſtes thoſe pleaſures, which ſenſual 
things are capable of aftording, in the higheſt degree. . One, who relieves an 
object of diſtreſs, does generouſly by his friend, or acts a worthy part in the cauſe 
of his country, feels an extaſy ſuperior to that of every ſenſual enjoyment. In ſhort, 
every good, every natural, every virtuous action is the cauſe of a certain portion 
of felicity to him, who does it. Of courſe, the felicity of life muſt be propor- 
tionable to the number of virtuous actions done during its continuance. The 
more virtuous actions one does, the more joys muſt he feel. A ſmall and in- 
frequent number of virtuous actions muſt be productive of a quantity of happineſs 
proportionably ſmall. A great number of virtuous actions mult be productive of 
a quantity of happineſs proportionably great. And an infinite, pure, and unmix- 
ed number of virtuous actions muſt be productive of a quantity of happineſs in- 
finitely great. Theręfpre, a life, which is no other than one ſeries of virtuous 
actions, which is a corrſe of virtuous conduct, muſt be perfectiy happy. So that, 
a life of virtue may be ſaid to be a life of pleaſure. A pleaſure, which, the 
more frequently it is taſted, the more keenly it invites the appetite. A plea- 
ſure, which never cloys, never fates the palate, and the more it is indulged, in- 
ſtead of palling on the mind, becomes continually more and more agreeable. * Tell 
me, my friend,” ſays THEOC LES in the Rhapſody, * if ever you were weary of 
doing good to thoſe you loved? Say when you ever found it unpleaſing to ſerve 
* a friend? Or whether, when you firſt proved this generous pleaſure, you did not 
* feel it leſs than at this preſent, after ſo long experience? Believe me, PHILOCLES, 
this pleaſure is more debauching than any other. Never did any ſoul do good, 
but came readier to do the ſame again, with more enjoyment. Never was love, 
* or gratitude, or bounty practiſed but with increaſing joy, which made the practi- 
* fer {till more in love with the fair act. Anſwer me, PHI LOC LES, you who are 
* ſuch a judge of beauty, and have ſo good a taſte of pleaſure; is there any thing 


0 


you admire, ſo fair as friendſhip? or any thing ſo charming as a generous 
action ? What would it be, therefore, if all life were in reality but one conti- 
nued friendſhip, and could be made one ſuch entire act? Here ſurely would be 
eds Th and conſtant good you ſought, or would you look for any thing be- 
* Yona '*.” . „ Lhe 
If more were neceſſary to prove the happineſs which attends on virtue, I 
might ſay, it is ſtrongly marked in that, which ſeems to be the true ſolution of 
the celebrated queſtion, concerning the cauſe of the pleaſure ariſing from rragical 
 Tepreſentations of human woe. I know, curioſity, vanity, faſhion, idleneſs, ſo- 
ciality, love, and many other things conſpire to make men take delight in going 
to the theatre, as they do in making them go to other public places. But the 
high pleaſure, which the attentive are conſcious they feel from the entertainment 
elf, is a different thing, and proceeds from another ſource. It ariſes from 


E — hence, 


See Lord SHAFTESBURY's Enquiry concerning virtue or merit, in which his Lordſhip demonſtrates, vite 
tae to be that, by which alone man can be happy, and without which he mult be miſerable. 
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feel the ſincereſt joy *. 


himſelf; for they were no more than modes of his exiſtence. 
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they would have authority over every individual, tho there was not upon earth 
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hence, that their afſections are brought, by the art of the Poet and that of the 
Actor, into a ſtate highly virtuous. The ſentiments expreſſed, the actions done, 
the characters marked, the dignity maintained by the perſonages introduced into 
the piece; theſe, aſſiſted by the charms of eloquence, by energy of adion, and 
by propriety of decoration, work up the mind into the moſt powerful as well as 
We pity the diſtreſſed; we love our country; 
we admire heroiſm ; we hate vice; we are enamored of virtue. The ſofteſt and 
moſt tender emotions take poſſeſſion of our hearts. And, thus, we are made to 


$ 27. Since, then, vice is the neceſſary cauſe of miſery, and virtue is the ne- 


ceſſary cauſe of happineſs, it is plain, that men have the belt reaſons to obſerve 
the laws of nature, and to lead virtuous lives; for, happineſs being both deſirable 


in itſelf, and actually deſired by all mankind, every thing, which tends to pro- 
mote it, ought to be done, and every thing, which will be cauſe of unhappi- 


neſs, ought to be avoided. One has, ſurely, good reaſon to do that, which 
will make him happy. . | 

$ 28. I fay, vice is the neceſſary cauſe of ill, and virtue is the neceſſary cauſe of 
good; for the connexion, which ſubſiſts between them, is neceſſary. It ariſes 
from the nature and the eternal relations of things. Therefore, it is independent 


on the will even of the Deity, the firſt cauſe and Author of the world. For thoſe 


relations were coeval with himſelf. They exiſted in the divine mind from all 
eternity. Therefore, they were coexiſtent, coeternal, and coindependent with 
| Of courſe, he 
was neceſſitated, from the moral perfection of his nature, to act according to 
them. It was, therefore, neceſſary, that every creature, made by him, ſhould 
participate of theſe relations, and ſhould be created according to them. Of 


courle, it was impoſſible for him to conſtitute a being ſo, that vice ſhould be 
its happineſs and virtue its miſery; for it was morally impoſſible for him to do 
an ill action, or to diſregard, in any part of his conduct, thoſe eternal relations, 


which were coexiſtent modes of his own eſſence. Of courſe, it is vain for men 


to imagine, that the nature of things, and their own conſtitution might have, 


at firſt, been created other than they are; or that they may {till be altered by the 


ſirſt and ſupreme cauſe, the Author of the world. 8 


But, ſuppoſe they could, this capricious power of creation would not 


avail them in this argument; for it turns not upon what was poſſible, but upon 
what 7s, not upon what God might have done, but upon what he has done. There- 
fore, ſince he has made nature ſuch as it is, it muſt, ſuch as it is, have effect 


upon us; for we know well, that the nature, the eternal relations, the con- 


{titution of things cannot bealtered by the caprices, whims, and paſſions of man- 


kind. 


. 


Of the Conſequences, which dutiful Conduct has in procuring the Eſteem, the Love, and 
the Favour of the World ; and of the patrimonial Advantages, which naturally 


flow from it. 


929. TH reaſons, which have been brought to prove, that men are bound 
to obſerve the laws of nature, may be called abſolute (5 22); becauſe 


any 


y 


* The cauſe aſſigned above for this phenomenon, is different from that given of it by L'ApBe Duos, in his Re- 


feeftions Critiques fur la Poefie & ſur la Peinture, by Mr. de FonTeneLLE in his Reflections. fur da H cetigus, by Mr. 


Huus in his diſſertation * of Tragedy, and by the Author of © Eſſays on morality and natural religion. 
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any other man than himſelf. Tis true, he would not, in this caſe, have it in 
his power to obſerve every law of nature ; becauſe the relations, which are neceſſary 
in order to make it poſlible for one to obſerve them, do not, in this ſuppoſition, ſub- 
ſiſt. Suppoſe, for inſtance, a man to be left alone on a deſert Iſland, Where he had 
no companions but the brutes, he could not, in that caſe, have an opportunity of 
doing juſlice to others; of behaving honeſtly in his dealings with them ; of 
acting a worthy part in duty to his country; or of doing any other thing, which 
inplies intercourſe with other men. But he would have it in his power to ob- 
ſerve the Laws of nature, ſo far as his opportunities extended. He would, in- 


deed, every man mult always have occaſion to do thoſe things, which are con- 
WF ducive to his own private happineſs. He would have it in his power to be either 


temperate or intemperate, to employ his time either in uſeful and ſublime contem- 
plations, or in trifling amuſements, or in eating, drinking, and fleeping alone. 
Beſides, he would have it in his power to diſcover the goodneſs of his temper 
by doing kind offices to the brute creation. In ſuch circumſtances, therefore, 
he would have reaſon to obſerve the laws of virtue and of nature, fo far as his 
opportunities extended: becauſe he would be ſenſible, that he ought to obſerve 
them, becauſe he would approve himſelf for having obſerved them, and becauſe 
the obſervance of them would contribute to his happineſs. _ 

But there are other reaſons, which I called external and relative, (G 22.), 
and which may have great force in prevailing on mankind to be conſtant in the 
= obſ{crvance of the Law of nature. Theſe remain all of them to be explained in 
cheir order. I ſhall treat, in this Title, of the advantages, which are conſequent 
on virtue in the world. 3 3 | 

Zo. Man is not a ſolitary being. He is formed by nature to live in ſociety, 
to extend his connexions in it, and to have intercourſe with his kind. Of courſe, 
his actions muſt have an effect upon them as well as on himſelf. They muſt 
make certain impreſſions upon them, raiſe certain Ideas in their minds, and lead 
them to form certain opinions concerning him. | | 

But he is not unconcerned about the opinions which others may have of his 
character. One of the ſtrongeſt deſires, paſſions, or inclinations, which make 
a part of the human conſtitution, is the defire of eſteem. Every man mult be 
conſcious to himſelf, that he wiſhes to be eſteemed by his kind. He is anxious, 
that others think well of him; and he is uneaſy, if he diſcovers, that the 
think ill of him. A mark of contempt, by which he is made underſtand, that 
they have a mean, a contemptible, or a bad opinion of him, ſtrikes him to the 
heart. This defire is a primary and an original one. That is, it is one of thoſe 
primary, original, and immediate deſires, which men want to have fatisfied, 
without conſidering, whether the ſatisfaction of it will or will not contribute to 
their felicity. It is like hunger, it muſt be ſatisfied. Man mult feel it, and be 
influenced by it. He needs not be ſhewn the reaſonableneſs of gratifying it, in 
order to be perſuaded to yield to the call of nature. The violence of the appe- 
tite is more powerful than a thouſand arguments. Indeed, it is ſo ſtrong, that 
more than a thouſand arguments would be neceſſary to perſuade one not to gra- 
tity it. But, if we would be eſteemed, it is neceſſary touſe the means of acquiring 
eſteem. If we cannot be eaſy in the thought of being diſeſteemed, we mult 
abſtain from thoſe actions, which will make us be contemned. Now, nothing is 
more certain, than that one is always eſteemed for doing a virtuous action. For e- 
very man eſteems virtue, and, of courſe, thinks well of him, who practiſes it. 
The eſteem is proportionable to the virtue of the action. The more noble the 
action, the higher the eſteem which it procures to him, who does it. And the 
more virtuous actions one does, the more reaſon does he give others to think 
well of him. The moral character, therefore, of every man muſt be proporti- 
onable to the tenor of his conduct, and to the number of virtuous actions done b 
him. If the number of them is ſmall, the degree of his reputation will be pro- 
portionably ſmall. If the number of his virtues is great, the degree of his repu- 
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tation will be proportionably great. If it could be infinite, if his virtue were 
perfect, if all the actions which he did were virtuous, and if he did all, which 
the higheſt ſenſe of duty required him to do, his character would be morall 
perfect. He would not only be eſteemed, but be admired. Even the vicious 
would not be able to hinder themſelves from doing juſtice to his character. 

Again, every one, who obſerves another do a vicious action, thinks il] of 
him on account of it. Therefore the more vicious actions one does, the work: 
will be his character: for he gives others the more reaſon and the more occaſi. 


on to think ill of him. So that the badneſs of his moral character muſt be pro- 
portionable to the number of bad actions done by him. If the number of his 
vicious actions is ſmall, the badneſs of his moral character will be proportionably 


ſmall. If the number of his vicious actions is great, the badneſs of his moral 
character will be proportionably great. If all his actions are bad, and he not 
only never omits, but even ſeems to delight in ſeeking opportunities of doing ill, 
his character will be altogether bad. 

§ 31. I mean not to ſay, that nothing but virtue is eſtimable. Nothing leſs, 
For nothing could be more abſurd. Wiſdom, knowledge, genius, prudence, 
wit, judgment, in ſhort every quality, which may be uſeful either to one's ſelf, 
or to others, is valuable, is worthy of eſteem, and adds to the merit of the man 
poſſeſſed of it. For it makes his character more perfect than it would be with- 
out it. But of all qualifications virtue is the moſt eſtimable. It not only does 
not diminiſh the eſteem, which one deſerves on account of his other talents, 
but adds luſtre to them. No doubt, genius will be genius, judgment will be 
judgment, learning will be learning, and abilities will be abilities, whether they are 


pollefled by a good or by a bad man; and will, naturally, command a certain 


degree of refſpect aud of eſteem, becauſe they are always more valuable than 
their contraries. But the eſteem, which they will procure, will be much leſs, if 
they are employed to bad purpoſes, than it would be if they were employed to 
good ones. *Ts in thoſe caſes alone, in which they are employed to virtuous 
ends, that they acquire the greateſt poſſible meaſure of eſteem, with which the 

can expect to meet. Therefore, in all cafes, in which one has to chuſe be- 
tween two different actions, a good and a bad one, he ought to prefer that one, 
which is virtuous, if he deſires to be really eſteemed; for the good is incompa- 
rably more eſtimable than the bad one. No doubt, a vicious action, which is 
indicative of an extraordinary extent of parts, will be admired. But {till it will 


| be no more than the abilities, the genius, the parts, diſcovered by it, which {hall 


be admired. "Theſe will be carefully diſtinguithed from the morality or the 
virtue of the action. A man may diſcover great abilities in the formation and 
in the execution of fine ſchemes to betray the intereſt of his friend, to deſtroy the 
liberty of his country, to difturb the peace of the world, or to fatisfy the vio- 

But he will not thereby acquire real e- 


ſteem. On the contrafy, he will be diſ-eſteemed; and that, proportionably to 
the flagitiouſneſs of his conduct. 


, . 


' - Beſides, in all caſes, it may be ſaid, that every individual, poſſeſſed, as he 
mult be, of a determinate portion of natural endowments, peculiar to himſelf, 
will be more eſteemed for adding virtue to them, and regulating his conduct by 
its dictates, than he could otherwiſe be. Therefore, every man ought to obſerve 
thoſe laws, ſince by obſerving them he will add to the eſteem, which he me- 


rits on oer accounts, and by neglecting the obſervance of them he muſt leſ- 


{en it. 


$ 32. But virtue has, in one reſpect, the advantage of every other endow- 
ment. Wiſdom, learning, parts, may procure eſteem. It is virtue alone which 
can procure love. A man may diſcover the greateſt extent of parts. But, if he 
employs them to bad purpoſes, he will not be able to hinder himſelf from being 


hated. *Tis otherwiſe with good men. Every body likes a good man, Eve- 
ry one wiſhes well to him. No body hates him. Good men, therefore, have 


all 


- 
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he world for their friends. All are willing to ſhew their kind affections to- 
1 them*. Of courſe, they will be more concerned about their happineſs than 
ut that of bad men; and will be more diſpoſed to do good offices to them. 


we are naturally diſpoſed to do good to thoſe, whom we love; and 
W more cheerfulneſs, exert ourſelves in behalf of them than of others. 


this reſpect, therefore, good men have greatly the advantage of the bad. 


x every body naturally hates vice and vicious men. The workers of iniqui- 
are abhorred. By conſequence, they cannot expect to be regarded, with the ſame 
mth of affection, or to meet with the ſame favor, with good men. Their 
reſt will be leſs conſidered ; people will not be ſo much concerned about it; 

will not be ſo forward to do them good offices, or ſo willing to beſtow 


ors upon them. Of courſe, if intereſt is to be the motive of human conduct, 


{hall find it alſo concurring with others to induce men to the obſervance of 
Law of nature. All conſpire to the ſame end; all terminate in one view; 
lead to the ſame point. A good man bids fairer than an ill one to ſucceed 
life; becauſe both his views, and the means which he uſes to accompliſh them, 
lawful and honeſt. Mankind are fond of lending aid to his endeavours and 
aſſiſting him in executing his ſchemes ; becauſe every body is well affected to 
intereſt ; for no body has reaſon to be ill affected towards it. How different, 
this reſpect, is the condition of good, from that of bad men ! While the for- 
Fr., not only being never diſpoſed to injure, but having conſtantly endeavour- 
Ito promote the happineſs of the Creatures of Gop, are conſcious to themſelves, 
t they deſerve ill of none, and well of every the lowelt of mankind, for whoſe wel- 
e they have ſo warm a concern and fo tender a regard, the wicked, conſcious how 
ey are il|-affefted to their fellows, expect the deſert of their vicious affecti- 
s, and live in perpetual dread of ſuffering what they well know the maligni- 
of their hearts makes them merit. _— | 


mM 6 33. At the ſame time, it muſt be confeſſed, that, if one can impoſe upon 


> world, and make people believe him to be a virtuous, when he is, in truth 
d at bottom, a bad man, his deceit will ſerve the ſame purpole with the reali- 
; ſince it is opinion, which muſt govern mankind ; and, ſo they have form- 
it, it matters not, whether it be true or falſe, whether it be well or ill found- 
It muſt produce the ſame effects upon them. | 

But it is no leſs true, that one muſt be very cautions, in order to hinder his 
poſture from being detected. And it is odds, if all his caution will avail, 
Is impoſſible for one to be always on his guard. It is difficult to act a part, 


ed, that the imitation will not ſometime be detected to be no more than an 
tation. Few copies bear fo preciſe a reſemblance to their originals, as not to 
diſtinguiſhable from them. Nature has a manner peculiar to itſelf. And, 
one ſpeaks a language foreign to his heart, *tis odds, but his cold tone, his un- 


Ve N eyes. Sincerity has a manner caſily diſtinguiſhable from one, 
aich is affected. People from ſmall matters may take the hint, and upon en- 


ve the Laws of nature and of virtue; becauſe it is real, true, and genuine 
tue, which can alone, with certainty, produce the deſired effects. | 

\ 34. I would not be miſunderſtood. For it would beſpeak very little know- 

ige of the world for one to ſay, that virtue muſt, in all caſes, be ſucceſsful in 
Nothing is more contradictory to experience. Bad men frequently attain 

r ends better than good. They riſe higher in life, acquire larger eſtates, and 

c more honours conferred upon them. But a few exceptions will not alter 


I 22 not to ſay, that every one, who is poſſeſſed of fome good qualities, muſt be beloved by all mankind. 
, naratters of men are uſually mixed, partly good, partly bad. Of courſe, a man, poſſeſſed of /ome good 
led, may be hated on account of the bad qualities, for which he is remarkable; for it is only the virtuous 


4 1 a character which are lovely; the vicious ones muſt be odious. Beſides, wicked men hate virtue. Con- 
atly, they hate virtuous men. | 


hout being liable to be diſcovered. Nature cannot be ſo exactly imi- 


tural manner, his conſcious looks, his very vanity will betray him. Men 


Iry may find their ſuſpicions well founded. For this reaſon, men ought to ob- 
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the truth of the general rule. A man, who intends to go to the high-way, 


ſometimes meet with a purſe. But will he make, is he fare of making, 0 
much money, as one may do by following his /awful occupation? Is his heart þ 


much at caſe? Is he never anxious about his perſonal ſafety? Is he ſuſpicious, 2 


fraid of all mankind? Does he eat his meat, and take his reſt in quiet? J; he 
ſecure, that he will not be diſcovered? And, if he is diſcovered, does he 10 
bid fair to ſuffer a violent, an ignominious, an unnatural, and an untine 
death? A man may happen to cheat his neighbour, and to enrich himſelf 


Fraud. But is he ſecure of being able to accompliſh his end? The ways 9 


vice are crooked. Its paths are ſlippery. One may be detected, when he; 
leaſt ſuſpeCting it. And, if he is detected, what are the conſequences? Cor 
tempt, infamy, and, frequently, poverty. Therefore, it may be affirmed 9 
be the ſureſt way of ſucceeding, at leaſt, in the ordinary occupations of if 
to deal honeſtly, and to obſerve the laws of virtue. People are afraid of dei 
ing with diſhoneſt men. They are not ſure of them. They may be impoſel 


on by them. Thus, the wicked are by degrees abandoned by all mankind 


The conſequence is, the loſs of buſineſs as well as of character. 
Nay, if we attend impartially to the political life, in which it is generalh 
thought to be impoſſible to ſucceed by other than the moſt flagitious means, w 


- ſhall find, that this opinion is not ſo true, as it is commonly believed to be. Thy 


much will not be denied, that a man, in order even to acquire power, muſt x 
leaſt put on a fair external appearance. He muſt pretend to be honeſt, andy 


mean well; and, by the decency of his public behaviour, muſt make the worl 
believe, that he does ſo. One, who ſhould diſregard all appearances, all de 


cency, all character, would ſoon find, that he had acted an imprudent par, 
and would ſuffer for his folly. But, if a fair outſide is ſo uſeful, ought not th 
reality to be more ſo? Surely. In fact, you ſhall find, that in all caſe, i 
which, an honeſt man has had the inclination, and has diſcovered that he half 
abilities to diſcharge the offices of public life, he has acquired that influency 
which he deſired. What under heaven ſhould make men averſe to thoſe, why 
have the public intereſt at heart? Whaf ſhould diſpoſe them to prefer to then 
miniſters, who have none but ſelfiſh views? *Tis true, abilities are neceſlary fo 
the diſcharge of the duties of public life. A man, who is not equal to an 6 


 fice, ought not either to get or to aſpire to it. But if one has abilities, he wil 


ſucceed by honeſt, as well as another, poſſeſſed of no greater talents, will do by 
diſhoneſt means. And, if at any time we obſerve bad men getting the betta] 
of the good, and ſucceeding extraordinarily in life, we ſhall always, on enquiry, 
tind, that it could not be otherwiſe, and that there were, in truth, natural cauls 


of it; and theſe ariſing either from the temper or from the conduct of the wnſucceſifi 


themſelves. Either the latter were indolent, and were not ſo active as their adverls 


ries. Nothing can be got for nothing ; every thing muſt be purchaſed by Ia: 
bour; the Earth does not bear fruit without culture; a man cannot attain al 


end, if he remains with his folded arms, without uſing the means neceſlary to 
attain it. Or they have had vices, which overbalanced their virtues, or, at leali 
diſguſted the world at them. Mankind cannot endure to be ill-uſed. No ſupe 
riority of parts will make them bear it. Gentle, ſoft, complacent manners are tt 
moſt engaging. One, who wants them, is haughty, and in every word indicats 
his conſciouſneſs of his own ſuperiority, muſt not expect to be popular, or 10 
have the good-will of mankind. His friends, thoſe, who know the warmneb 
and the integrity of his heart, may bring themſelves to bear with his failing 
But the bulk of men, judging from external appearances alone, will not be ad 


to put up with them. They will be diſguſted ; and will, therefore, ſeek the 
friendſhip of men, who can render themſelves more agreeable. 


"Tis true, experience informs us, that thoſe, who acquire power, and figure 


public buſineſs, ſometimes both acquire and maintain their influence by baſe mea 


alone, and that virtuous men do not always arrive to the firſt places in any * 


* 


* p 
x 
. R ® 5 9 — a 
1 4 * . 4 K * 1 * * . * © 7 * * . An. * 1 : * Ga 4 * o Se $. 8 * - : 
| a r 5 } | 4 
b o 


he reaſons are not remote, and muſt occur immediately to every one who attends 
obe condition of human affairs. Power or influence is not originally a deſirable 
objekt, and were it. not for that ſaperiority which it beſtows on thoſe diſtinguiſhed by 
. would not be much courted by mankind, It gives one, tis true, an opportuni- 
y of being uſeful in life: but it deprives him at the ſame time of the power of en- 
oying himſelf, and obliges him, beſides, to beſtow his attention on a thouſand 
ies which can in no ſort intereſt him. Hence thoſe who have been thought by phi- 
oſophers to have the beſt taſte of life and reliſh its tranquillity, are not the moſt am- 
itious of exalted ſtations; and can ſeldom ſubmit to employ the means neceſſary 
for arriving at them. Man is a. capricious animal, and he cannot penetrate into 
broduces therefore the moſt abſurd prejudices in favour of the rich; and ſociet 
cannot eaſily be governed without the aid of thoſe arts, which great minds can Pas. 
ly deign to employ. But men of abilities ſeldom poſſeſs the buſtling humour, be- 
auſe they have ideas ſuperior to it; and thoſe diſtinguiſhed by their buſtling hu- 
our arc ſeldom men of abilities. Beſides, thoſe poſſeſſed of power are uſually cal- 


erit it. But the rank to which one is born can have little influence on his perſonal 


hem in their youth; their education is neglected, philoſophers have ſeldom acceſs 
othem, and thoſe who ſurround them, having not themſelves juſt notions of things, 
cannot be ſuppoſed to be capable of teaching them to others. Hence they are not, 
as Lord SHAFTESBURY expreſſeth it, accuſtomed to arraign their fancies ; they 
enter ignorant into the world, and remain great children all their lives. *Tis ſeldom 
therefore that their favourites can be ſelected on account of their abilities or their 


not perhaps proper to argue upon general points from particular inſtances : but I 
cannot help taking notice on this occaſion of the peculiar ſituation of BRITAIN. 
Ip it all does not depend on the pleaſure of one man, and the voice of the people 
Wis heard, Their ears are open ; they liſten attentively to propoſals made them for 
their good ; they may be deceived ; but they can be deceived in thoſe caſes alone, 
Win which they are allowed to be impoſed on. Endowed with reaſon, they can diſ- 
tinguiſh the characters, the deſigns, the fyſtems, the principles, the conduct of 
different men; they can judge of them from the data which they have; and 


. if they can be made to believe they are abuſed, they will rouſe on neceſſa- 
k y occaſions, and caſting their eyes on the man formed by nature for the ſer- 
vice of his country, will oblige him to be dragged into public life, and make'it 
bs vain to think of oppoſing him. Hence thoſe qualified by their abilities and by their 
i integrity for public office, have a better chance here than elſewhere to make them- 
1 ſelves both important and uſeful in their country. Honeſty has many advantages; 
makes a ſenſible impreſſion on mankind, can bear a ſtrict examination, and being 
2 like truth ever conſiſtent with itſelf, can endure every light. Tis otherwiſe with 
ol diſhoneſty, with folly and with falſhood ; theſe are not able to ſtand the teſt, and 
|; can be ſupported by impudence and ſophiſtry alone. It muſt therefore be owing to 
be indolence inability or ſullenneſs of the good, if their influence becomes not in 
4 this country ſuperior to that, of the bad ; and the changes which continually happen 
ae clear proofs of the truth of this doctrine, For by what arts are they uſually 
t effectuated? Thoſe who want to acquire power, which they have not, afſect a ſu- 
6 perior concern for the intereſt of their country, and if they perſevere, are ſteady, 

and have any ſolid handle for laying bad ſchemes to the charge of thoſe in power, 
4 bey acquire the confidence of the people; their arguments founded on truth and 


on the real intereſt of their country, become unanſwerable; thoſe who hap- 
pen to hold the power in their hands, aſhamed, nay afraid to retain it, let it 
rop into the hands of others, who retain it as long as they have the integrity to 
purſue thoſe fair projects on which they had deſcanted before, and continue a- 
ſhamed to tread in the ſteps of their predeceſſors. As ſoon as they deviate out 
of the righteous path, they meet with their opponents in their turn, and are neceſ- 
W tated to give way to the vigour of attacks, made on power employed not to the 

8 THE 101 3 promoting 


he breaſts of others; external WAP attracts his regards; the poſſeſſion of riches 
0 


ed to it either by the accident of their birth, or by the favour of ſuch as thereby in- 


merit; thoſe diſtinguiſhed by their birth are often corrupted by the adulation paid 


virtues; and it is not ſurpriſing that good men do not always obtain their ear. It is 


- 
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promoting of public good, but to that of private intereſt alone. Thus power b Gh/ 
tinually fluctuating; it is taken out of the hands of thoſe who are believed to 
bad, and put into thoſe of men believed to be good*®, . 

9 35. The arguments, which have been brought to 


1 4 
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t to prove that we ought to q 
ſerve the laws of nature, ariſe from the conſtitution of man, from the intimate c 
ſence and from the eternal relations of things. They neither ſuppoſe nor requſt i 
more than the exiſtence of human kind, and of thoſe other beings, whoſe Exiſtence? 
is neceſſary in order to realize the relations of life and to render the variety of hu 
man conduct poſſible. Their force therefore is not hypothetical, but abſolute 1 
depends not on the truth of any ſuppqition. It is the ſame, whether you ſuppot f 
or do not ſuppoſe a DE i v to exiſt; for his exiſtence is no part of the hypotheſis, on 
which they are founded : and it is the ſame whether you ſuppoſe that mar 
ſurvives the ruins of his body and paſſes after death into another ſtate, or tha ff 
he is annihilated by the diſſolution of the matter of which his body conſiſa MW 
For the reality of a ſtate of future exiſtence is not a poſtulatum on which the 
truth of theſe arguments depends. Were there no other world than that earth 
which we inhabit, no other beings than thoſe whom we ſee, no other life tha 
that which we at preſent enjoy, man would be bound to obſerve in all his condug 
the laws of nature; becauſe he would have a precedent conviction that he oupht 
to obſerve them ($ 23.), becauſe he would approve of himſelf for having obſerve 
them ({ 24.), becauſe happineſs peace and ſerenity of mind would be conſequent 
on the obſervance of them ($ 25. /qq.), becauſe he would thereby procure himſe| 
the eſteemand the favour of others (F 30.), and becauſe manifold external advant. 
ges would accrue to him from it (& 32. %.). 5 

But the force of the arguments, which have been hitherto urged, will be greaty i 
augmented if we conſider we have reaſon to believe both that a DEI Ty, a firſt and fu. 
preme cauſe, exiſts, to whoſe will it is agreeable that we obſerve the law of nature; 
and that we ſhall exiſt in a future ſtate in which we ſhall be conſcious of our identity, 
ſhall recognize ourſelves to have had an antecedent exiſtence in this world, and 
ſhall receive, as ſacred writ ſpeaks, according to the deeds done in the body, 
Theſe are truths not only important in themſelves, but fundamental in philoſophy, ; 
in morality, and in juriſprudence; they deſerve therefore to be particularly con 
ſidered. | 83 | 
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the Bei ng and Attributes of Gop; and of the Connexion, which the Belief 
his Exiſtence has with moral Obligation. | 


$ 36. JO HAT which the ſchoolmen have called a is a real relation, 
ſuggeſted by every phenomenon in nature; and it has been admitted by M 
all philoſophers, one only excepted, that it is impoſſible for a thing to begin 10 K 
without a cauſe. There muſt therefore have been a firſt, an original, and an un- 
created SOMETHING, which exiſted from all eternity, and derived not its being 
from any thing external to itſelf, but was ſelf-exiſtent, independent, and eternal. Fo 
if we ſhall ſuppoſe a time in which there was nothing, it would have been impoſlibk 
for any thing to have been ever brought into being. Indeed no propoſition can be 
clearer than this, that there muſt have been SomeTHING from all eternity. I 
ſeems to be one of thoſe, of the truth of which it is impoſſible to doubt; for it ur 
volves an abſurdity to ſuppoſe it to be falſe. How could any thing have ſtarted in. 
to exiſtence if there had ever been an inſtant, in which there was nothing! We 
form our ideas from things which are ſeen, and from them we reaſon about thoſe 
which are not ſeen. It is impoſſible for us to conceive a change to be produced 
in nature without a cauſe producing it: it is impoſſible for us to conceive a ſtate 
of exiſtence to be altered, unleſs ſomething produces the alteration : 4 —_ 
it is impoſſible for us to conceive, that any thing could ever have exiſted, if ve 
mall once ſuppoſe a ſtate, in which there was nothing, to have been the W 


® See Lord Viſcount Bor ixo RON TH's letter on the ſpirit of patriotiſm, 
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| of things. Therefore, we muſt hold It to be impoſſible for all our doubts, all 
our proofs, all our enquiries muſt ſtop as ſoon as we arrive at a maxim fo clear, 
that it is abſolutely impoſſible to doubt of the truth of it. 4 

6 37s This SOMETHING, which exiſted from all eternity, was the firit 
Cauſe of every thing, which has been brought into being ; for every change, 
which happens in nature, muſt be produced by ſome cauſe. Therefore, every 
change which has actually happened in things, muſt, either mediately or immedi- 
ately, have been produced by the firſt and eternal cauſe ; for it could proceed 
from no other ; ſince there was no other, from which it could proceed. Every 
thing, therefore, which has exiſted, may be traced upwards, to this firſt Caule ; 
and it may be affirmed, that that SomeTH ING, which, it muſt be admitted, 
exiſted from all eternity, was the firſt, the original, and the eternal Cauſe of all 
things. 125 | 
It is true, we have not a clear Idea of the power, of creation ; becauſe we ne- 
ver ſee it exerted. But it is poſſible to form ſome Idea of it; for we can ſuppoſe 
a time, in which we ourſelves, in which our friends, in which ſomething that 
has become familiar to us, did not exiſt. Again, we can ſuppoſe ourſelves, our 
friends, and other things exiſting ; of courſe, we may conceive, that they were 
brought into being. In fact, we know the manner, in which animals are produ- 
ced; and it is going no more than one ſtep farther to ſuppoſe them, or the 
matter of which they are formed, to have been created. : | | 

38. It is impoſſible for men to have clear Ideas of things, which they have 
not ſeen; I mean, which have not fallen under the review. of their ſenſes, either 
internal or external. Therefore, it is impoſſible for them to have clear Ideas 
of the Divinity, the firſt and ſupreme Cauſe of all things; for his eſſence is in- 
$ comprehenſible ; the manner of his exiſtence, of his perceptions, of his opera- 

tions, is involved in obſcurity ; clouds and darkneſs are round about him.“ 
But by contemplating the univerſe and the things which are ſeen, we may, per- 
haps, be able to diſcover ſome of the attributes of his myſterious eſſencef. 

The moſt juſt Ideas of a Cauſe are ever formed from its effects; the 
{kill of an artiſt is beſt proved by his works; the deſigns of a creator are beſt 
diſcovered by obſerving his creatures f. In order, therefore, to inveſtigate the 
attributes and the deſigns of the firſt Cauſe, let us ſtudy the page of nature, and 
fee, whether the Almighty does not reveal himſelf to us in his works. 

) 39. HE THAT PLANTED THE EAR, SHALL HE NOT HEAR? HE THAT 
FORMED THE EYE, SHALL HE NOT $EE|| ? *Tis in theſe emphatic words 
that the Pfalmiſt invelopes as clear, ſhort, and concluſive an argument, as any, 
which has ever been brought to prove, that the firſt Cauſe of the univerſe is not 
brute, inanimate matter, but ſomething poſſeſſed of the faculties of perception, 
of reaſon, and of intelligence. The Ear was planted in order to make man hear, 
and the Eye was formed in order to make him ſee**. Therefore, the firſt 
Cauſe, which planted the Ear and formed the Eye, muſt have had Ideas; for 
he muſt have had an exact Idea of the effect, which he intended to produce, 
and of the manner, in which he intended to produce it. Of courſe, he muſt 
done had the faculty of perception, that is, he muſt have been a percipient 

eing. el SI +46 
But he muſt have been not only a percipient, but a deſigning being; for, ha- 
ving the Ideas of hearing and of ſeeing, he has produced other beings, which are 
endowed with the faculties of hearing and of ſeeing, Of courſe, he muſt have 


. formed 


* See Traits ſur les Premieres Verités, par Buffier. 

T The Wiſdom of Solomon, chap. xiii. ver. I, 2, 3, 4» 5, 6, 7. 
1 Wiſdom of Solomon, chap. xiii. ver. 5. | 

|| Pſalm xciv. ver. 9. | 


alt own, I never could enter into the notion, which has been taught by Lockkrius, by Des CarTEs, and by 
Other Philoſophers, that nature had no intentions ; that final cauſes are imaginary ; and that things were not in- 


tended to be applied to thoſe uſes, which have been made of them. See Luck ET rus, lib. 4. ver. 821. MauPgrTvis 
Eſay de Coſmologie. 
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formed the deſign of producing them; and muſt have been able to know 71 
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means, by which his deſign was to be accompliſhed. He knew, therefore, that ; 
thing, formed like the ear, would produce the ſenſe of hearing; and that One, 
formed like the eye, would produce that of ſeeing. The conſtruction of the 
parts, and their fitneſs to produce the end which he had in view, mult, therefore, 
have been known 70 him. He muſt have been capable of forming a ſcheme, of 
propoſing to himſelf an end, and of having a deſign ; that is, he was a deſton- 
ing being. <5 

But Chis, which is capable of deſign and of execution, muſt be rational 
and intelligent ; for he muſt have the faculty of ſeeing, that the means, employed 
by him, will work the effect, which he deſires to produce. Of courſe, he muſt 
be able to ſec the connexion, which ſubſiſts between the means and the End. $g 
he muſt be rational and intelligent. „ 

Thus from this ſimple phenomenon, the percipience, the rationality, and the 
intelligence of the firſt Cauſe are demonſtrated. i „ 

$ 40. The rationality of the Deity muſt be ſaperior to that of man; for it 
produces effects, which he is not able to produce. He may vary the relations of 
matter, and may, by that mean, produce a machine. But the effects, produced 
by him, are merely material; he cannot form a machine, which ſhall hear; 
he cannot make an eye, which ſhall fee. Therefore, his rationality muſt be 
vaſtly inferior to that, which planted the Ear and formed the Eye. 

Indeed, the intelligence of man and that of the firſt Cauſe are incommenſurable; 
for the intelligence of man is limited; that of the firſt Cauſe is infinite. The intel- 
ligence of man is it{elf an effect produced by the firſt intelligence; of courſe, it 
is a ſingular proof of the ſuperiority of the intelligence of tae firſt Cauſe. Hr 
THAT TEACHETH MAN KNOWLEDGE, SHALL NOT HE KNOW? He that made man 
intelligent, ſhall he not underſtand? A Cauſe, able to produce ſuch an effect as is the 
intelligence of man, mult itſelf be poſſeſſed of ſuperior intelligence; for it could not 
otherwiſe have communicated intelligence to man; {ance the power of giving in- 
telligence to another implies more than the poſleſſion of it. Man poſſeſſes it; 
but he cannot beſtow it on another; it is a quality, which is perſonal to himſelf, 
and is not communicable by him; he can create nothing like it; the effects, pro- 
duced by him, are low, contemptible, and much inferior in dignity to it. There- 
fore, it muſt have required faculties and powers vaſtly ſuperior to his, to have pro- 
duced a Creature ſuch as he is; for it is impoſſible to conceive, that no more than 
the ſame portion of intelligence, which is poſſeſſed by man, would be neceilary to 
enable one to form a creature intelligent like him, and, of courſe, to plan the parts 
of which it behoved him to conſiſt, the relation which it behoved thoſe parts to 
have to one another, the connexion which it was neceſſary to make ſubſiſt a- 
mong them, and the manner in which it behoved them to be united, ſo as to 


conſtitute one individual compound, Man. 


In this manner, an important ſtep is made in the argument, and it is 


proved, that the firſt Cauſe, the eternal, independent, and uncreated eſſence, was not 


brute, inanimate matter, but was intelligent and rational. If we ſhall proceed to conſider 
the heavens, and the earth, and the things which are viſible, we will ſoon be ſatisfied, 
that we have good ground to believe the firſt Cauſe to be infinitely intelligent, inf 

nitely powerful, and infinitely good. 18 
$ 41. Every one, who contemplates tne univerſe as an effect, muſt, from its 
ſurpriſing perfection, be convinced, that the firſt Caufe, from whence it proceed- 
ed, is poſſeſſed of a proportionable degree of perfection. Every one, who ſtudies 
nature as a work, muſt, from the exquiſite. manner, in which it is finiſhed, con- 
ceive the higheſt opinion of the ſkill of that work-maſter, who made the world. 
One, who conſiders it as a machine, muſt, from the wonderful contrivance, 
with which it is framed, form the moſt exalted Ideas of that Artiſt, who deſign- 
ed it. The ineflable beauty of things; the immenſe grandeur conſpicuous in K 
| unLyeric ; 
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univerſe; the infinite variety of the works of nature; the prodigious multiplicity 
of deſigns, which ſhe has in view, and which at one and the ſame time ſhe has to 
accompliſh; the wiſdom, with which theſe deſigns are carried into execution ; 
the aptitude of the means employed to accompliſh them ; the ſurpriſing conſiſten- 
cy. which is every where preſerved amidſt the multiplicity of them; and 
the exquiſite art, with which every thing is contrived ; theſe demonſtrate, that 
that being, who was the firſt Cauſe, was poſlefſed of an infinite degree 
of wiſdom and of intelligence. They fill the mind of every attentive behold- 
er, and impreſs him with an awful ſenſe of the all-wiſe, almighty, and all-good 
Sovereign of nature. They not only lead us to imagine, but convince us, that the 
| firſt cauſe of all things was ſome infinitely perfect being. And wiſdom, gocd- 
nels, and power being the higheſt perfections, we therefore aſcribe them to that 
| being whom we eſteem molt perfect, and ſay that the firſt cauſe is infinitely wiſe, 
infinitely powerful, and infinitely good. al . IO | 
The immenſity of the univerſe implies neceſſarily the immenſity of its Au- 
thor. Cauſes and Effects muſt ever be reciprocally adequate to each other, 
The vaſt magnitude of the heavenly bodies; their — wn? diſtances from 
each other; their wide extent thro' the immenſities of ſpace; the regular ar- 
rangement, with which they are diſpoſed ; the inconceivable rapidity of the mo- 
tions, with which they are whirled in their orbs; the uniform conſtancy, with 
which they obſerve invariable laws ; the infinite variety, which enamels the face 
of nature; theſe are demonſtrative proofs of he power of that being, from 
which all things derive their exiſtence. From theſe phenomena we have reaſon to 
conclude, that a Cauſe, able to produce and to govern fo vaſt and ſo various a 
univerſe, muſt be poſſeſſed of infinite power, that is, * muſt be able to do eve 
thing, which it is poſſible, from the nature of things, to do.“ For it is that, 
which is meant by the poſſeſſion of infinite power. Thus the infinitude of the 8 
<wiſlom and of the power of the firſt Cauſe is demonſtrated. 2 © 


But ſuperior wiſdom is ever the moſt pregnant ſymptom of an equal degree 
of goodneſs. It muſt be fo, in a particular manner, in a being poſleſſed of 
infinite wiſdom and of infinite power. For true wiſdom, in its own very nature, 
either is not different from goodneſs, or at leaſt includes it; ſince a being, which 
lees things as they are, muſt know, that that, which is good, is eſſentially bet- 
ter than that, which is evil, and muſt neceſſarily prefer it. Beſides, a being, 
poſſeſſed of infinite power, cannot have any motive, it cannot lie under any 
temptation to do ill. From whence we reaſonably infer, that that being, which 
formed the univerſe with ſupreme wiſdom, and governs it by almighty power, 
muſt be alſo poſſeſſed of the greateſt goodneſs. EE | 

942. It will readily be admitted, that the power of the firſt cauſe is capable of 
being proved from the phenomena of the material world. But it may, perhaps, 
be denied, that any concluſive argument can, from them, be brought to prove 
him to be good. For grant, it may be ſaid, that the natural world is formed with 
the greateſt art, is it ſenſible of happineſs or miſery? can, therefore, any proof 
be brought of the benevolent diſpoſition of the Creator and Governor of all things, 
from the manner, in which he has been pleaſed to form, to diſpoſe, or to govern 
it? It is of no importance to matter, after what manner it be uſed ; ſince it is 
incapable of being conſcious of its. own beauty, or of taſting felicity. Grant, 
therefore, that the higheſt beauty, order, and art are conſpicuous in the natural 
world, and that the celeſtial bodies are diſpoſed in the moſt wiſe and the moſt 
perfect arrangement, what is this beauty, it may be aſked, other than the beauty 
of a few bowls bigger than ordinary? What is this order other than the regu- 
lar arrangement of thoſe bowls? What is the art, with which they perform their 
motions, more than the regular movements 'of a few tops of an extraordinary 
bulk? Children amuſe themſelves with bowls, with tops, and with other to 
Proportionable to their ſtrength. The almighty cauſe, it may be pretended, 
may be ſuppoſed to have thrown thoſe celeſtial bowls, to have moved the etherial 
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tops, and to have arranged his other toys in the order in which they are found, 
merely to amuſe himſelf, to paſs a liſtleſs eternity. If the animal world, that 


part of the creation, which is alone capable of feeling pleaſure and pain, be, in 


many reſpects, wretched and unhappy ; is there, can there be any ſolid ground 
for concluding, that the firſt Cauſe, which governs the univerſe, is a good and 
benevolent being? The ineffable beauty of the things, what does it fignify? 
If a man diſcovers, that he has no concern about the happineſs of others; 3 


fortiori, if he makes them unhappy, when he has it in his power to make them 


happy, is there not good reaſon to ſay, that he is an ill, a malevolent man? 
After the ſame manner, it is from the diſtribution of happineſs among his Jivixg 
creatures, that the goodneſs of the Deity can alone be proved. If he has not 
made them happy; if it is evident, that he is indifferent about their felicity; it 


matters not, after what manner he has formed, diſpoſed, or moved the material 


parts of the univerſe. The moſt contemptible inſect, that ſportive wantons in 
the radiance of the {un ; the meaneſt animalcule, which eſcapes the microſcopic 
eye; the moſt loathſome reptile, which makes nature ſhrink ; deſerves his regard, 
his attention, his notice, more than all the inanimate matter in the univerſe, 
If it is miſerable without reaſon, its miſery is a more ſatisfying proof of the 
malevolence of the firſt cauſe, than the moſt perfect arrangement of all the ma- 
terial univerſe can be of his benevolence. _ - 

De tres-grands Eſprits,* ſays Monſieur de MAUPFRTUILS *, auſſi reſpectables 
par leur piete que par leur lumières, n' ont pu s' empècher d' avouer, que la con- 
« venance & l'ordre ne paroiſſent pas fi exactement obſerves dans l' univers, qu'on 
ne fat embarraſe pour comprendre comment ce pouvoit ètre J ouvrage d' un Etre 
tout ſage & tout pouiſſant. Le mal de toutes les eſpèces, le diſordre, le 


crime, la doulcur, leur ont paru difficiles a concilier avec l' Empire d' un tel 


© maitre. | | 
« Regardez, ont-ils-dit, cette Terre; les mers en couvrent la moitié; dans le 


| © reſte, vous verrez des rochers eſcarpes, des regions glacees, des fables brulans. 
© Examinez les moeurs de ceux qui Phabitent ; vous trouverez le menſonge, le 


vol, le meurtre, & par tout les vices plus communs que la vertu. Parmi ces 
Etres infortunes, vous en trouverez pluſieurs deſeſperes dans les tourmens de la 
goutte & de la pierre; pluſieurs languiſſans dans d' autres infirmites que leur 
dure rend inſupportables ; preſque tous accables de ſoucis & de chagrins.“ 


$ 43- It would be painful to go into the detail, and to recount the miſeries 
of human life. 


Ah little think the gay licentious proud, 
Whom pleaſure, power, and affluence ſurround ; | 
They, who their thoughtleſs hours in giddy mirth, 
And wanton, often cruel, riot waſte ; 

Ah little think they, while they dance along, 

How many feel, this very moment, Death 

And all the fad variety of pain. 

How many fink in the devouring flood, 
Or more devouring flame. How many bleed, 
By ſhameful variance betwixt man and man. 
How many pine in want, and dungeon-glooms; 
Shut from the common air, and common uſe 
Of their own limbs. How many drink the cup 
Of baleful grief, or cat the bitter bread 
Of miſery. Sore pierc'd by wintry winds, 
How many ſhrink into the ſordid Hut 
Of chearleſs poverty. How many ſhake 
With all the fiercer tortures of the mind, 
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Unbounded paſſion, madneſs, guilt, remorſe, | 
Whence tumbled headlong from the height of life, 
They furniſh matter for the tragic muſe. _ EE 
Even in the vale, where wiſdom loves to dwell, 
With Friendſhip, Peace, and Contemplation join'd, 
How many, rack'd with honeſt paſſions, droop 


In deep retir'd diſtreſs. How many ſtand 


Around the death-bed of their deareſt friends, 
And point the parting anguiſh. Thought fond man 


Of theſe, and all the thouſand nameleſs ills, 


That one inceſſant ſtruggle render life, 
One ſcene of toil, of ſuffering, and of fate, 
Vice in his high career would ſtand appall'd, 
And heedleſs rambling impulſe learn to think; 
The conſcious heart of charity would warm, 
And her wide wiſh benevolence dilate; 
The ſocial tear would riſe, the ſocial ſigh ; 
And into clear perfection, gradual bliſs, 
Refining till, the ſocial paſſions work“. 

H 


* Taomson's Winter, . 323 Mr Gray in his admirable Ode * on a Proſpect of Eton College,“ 
the boys at ſchool, has ſome verſes which are appoſite to the preſent argument, and have often mov 


Alas, regardleſs of their doom, 

The little victims play ! 

No ſenſe have they of ills to come, 

Nor care beyond to-day. 

Yet ſee how all around 'em wait 

The miniſters of human fate, © 

And black misfortune's baleful train? 

Ah, ſhew them where in ambuſh ſtand 

To ſeize their prey the murth'rous band! 
Ah, tell them, they are men! 


Theſe ſhall the fury paſſions tear, 

'The vulturs of the mind, 

Diſdainful anger, pallid fear, 

And ſhame that ſkulks behind ; 

Or pining love ſhall waſte their youth, 
Or jealouſy with rankling tooth, 

That inly gnaws the ſecret heart, 
And envy wan, and faded care, 
Grim-viſag'd comfortleſs deſpair, 
And ſorrow's piercing dart. 


Ambition this ſhall tempt to riſe, 

Then whirl the wretch from high, 

'To bitter ſcorn a ſacrifice, 

And grinning infamy. 

The ſtings of falſhood thoſe ſhall try, 

And hard unkindneſs alter'd eye, 
That mocks the tear it forc'd to flow ; 

And keen remorſe with blood defil'd, 

And moody madneſs laughing wild 

Amid ſevereſt woe. 


Lo, in the vale of years beneath 
A grieſly troop are ſeen, | 
The painful family of Death, 
More hideous than their Queen: 
This racks the joints, this fires the veins, 
'That every laboring ſinew ſtrains, 
Thoſe in the deeper vitals rage: hs. 
Lo, Poverty. to fill the band, | 
That numbs the ſoul with icy hand, 
And flow-conſuming rage. 


To each his ſuff rings: all are men; 
Condemn'd alike to groan, | 
The tender for another's pain; 


Th' unfeeling for his own. 


But 
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But not only the human, every other animal kind ſcem to be ill-uſed by nature. 


What ſmall account is made of the brute creation! How little concern about the pre. 


ſervation of animal life! How. ſmall regard is had to their happinels! How cruelly 
are they abuſed, with what inhumanity are they treated by mankind! How far 


are they, from Denen thoſe happy lives, of which their natures are capable 


What horrid infractions are continually made of the Laws of nature, with regard 
to them! How injuriouſſy, how wantonly, how unlawfully do mankind {port 
themſelves with their peace, their felicity, and their lives ! 

Such melancholy proſpects of the. hapleſs ſtate of animal kind are a 


Pt to 


diſtract the mind, and to awaken ſcruples in the breaſts, even of ſuch, as have the 
moſt firm confidence in the benevolent intentions of Providence. One would be 


apt to conclude, that, ſince the animal world, which is alone capable of bein 
happy or miſerable, is, in many reſpects, miſerable and unhappy, there is little rea- 
ſon for affirming, that benevolence, goodneſs, and mercy are meaſures by which 
the government of the Univerſe is conducted. In this manner we may ſuppoſe 
even a good man at ſome times to reaſon about ſome appearances in na- 
ture. | | 


But it is not impoſſible to give a more favorable view of Providence, and to 
juſtify the ways of Gop to man. 3 

$ 44. Every one, who attends to the conſtitution and to the condition 
of animals, muſt obſerve, that the organs, with which they are formed, appear 
plainly to be intended for certain natural uſes, and for them alone; that they are ca- 
pable of procuring all the different kinds of pleaſure, which thoſe, poſſeſſed of 
them, defire ; that they do actually procure it, in caſe they are reſpectively appli 
ed to their natural uſes; that the defires, with which animals are actuated, are 
proportioned to the powers, which they have of gratifying them; and that the poy- 
ers, with which they are endowed, are ſuited to the defires, which they have. 
They muſt, therefore, be the cauſes of their own unhappineſs, if they feel any, 
Of courſe, they ought not to blame the Deity for it, but to lay the blame en 
themſelves alone. He is not anſwerable for the miſapplicaticn of the powers 
which he has beſtowed on them; becaule every animal, which has a faculty of 
miſapplying them, 1s more perfect, than it would be, if it wanted that power, and 
was governed by blind iuſtinct alone; liberty being one of the nobleſt facultic WI 
with which an animal can be endowed. Of courſe, animals, if they create to 
themſelves unnatural wants, cannot accuſe the Divinity of malevolence, in caſe they 
ſhall not get them ſupplied ; for by exerting a power of creation, which it is un- 
lawful for them to exert, they counteract the laws of his adminiſtration. | 

$ 45. Beſides, on an attentive view of human life, we ſhall find happineſs al- 
ways connected with that which ought to produce it, and miſery always conſe— 
quent on that which ought to produce it. "This, if we ſhall be able to prove it to 


be the real ſtate of things, will ſhew, that the Almighty and the Alwiſe loves his 


creatures, ſtudies their happineſs, and has the moſt kind and affectionate intenti- 


ons towards them. Thus, we ſhall demonſtrate, that ſupreme goodneſs is an eſſen- 
tial attribute of the fir {t Cauſe. | | 


Every one, who attends to his own convictions, muſt confeſs, that virtue 


is the only Cauſe of real merit ; it is the only quality for which one deſerve 


to be rewarded. But it has been already proved, ($ 25, 26.) that true happr 
nels is never ſeparated from it; for every virtuous action, which one does, 
is productive of a pleaſure ſuitable to it; fo a life, which were no other than 4 
Courſe of virtuous actions, would neceſſarily be a happy one; for it would be 10 
more than one uzinterrupred ſeries of pleaſures, Again, Vice, it is plain, is the 


only caule of real demerit; it is the only thing, for which one deſerves to be 


puniſhed ; but every vicious action, which one does, is the neceſſary cauſe of à 
pain. Of courſe, a lite, which were no other than one repetition of vicious 
actions, would be a miſerable one; for it would be one continued ſeries of 
Pains. . | 


From 


Tit. VI. Of the Attributes of GOD. 31 


From hence it follows, that that being, who was the firſt cauſe of al things, 
muſt be himſelf good, and loves goodneſs; ſince he has made rrue Pappineſs in- 
ſeparable from Virtue, and has rewarded the virtuous with felicity. In the fame 
manner it is proved, that he not only is not vicious, but hates vice; ſince he 
puniſhes with ſevere miſery the vicious, and ſuch as abandon the paths of virtue. 
Thus, has he given a ſanction to the laws of virtue, and diſcovers marks of a 
diſtributive juſtice in his goveryment of the world, For true virtue is that which 
alone deſerves reward; but the only valuable reward is happineſs ; and virtue is 
conſtantly and neceſſarily rewarded with | happineſs. We have, therefore, plain 
marks of a diſtributive juſtice in the world, diſpenſing its rewards to ſuch, as 

d:ſcrve them. Again, Vice is that, which alone merits puniſhment; but the 
only real puniſhment is miſery ;_ and vice is naturally and neceſſarily connected 
with miſery. It is plain, therefore, that there is a diſtributive juſtice in the 
world, inflicting puniſhment on ſuch as deſerve it. Each of theſe propoſitions 
ſecems to be undeniable. Of courſe, the concluſion muſt be true. a, 

46. *Tis true, the diſtribution of apparent happineſs or good is very unequal. 
Riches and poverty, power and dependence, length and ſhortneſs of days; in 
ſhort, all external things are diſtributed among mankind, without regard to the 
morality of their charaQters. T he vicious are frequently found to be the fa- 
vourites of fortune; they poſſeſs immenſe eſtates acquired by inheritance, by 
fraud, or by chance ; they acquire ſuperiority over their fellows ; they have 
many friends, much influence in life, and many dependents hanging upon them ; 
the incenſe of flattery is continually offered to them; they inhabit ſuperb pa- 
laces, are courted by the reſt of men, and enjoy every thing which heart can 
| with. Whereas the Virtuous are often oppreſſed with pinching poverty, live in 

dependence, are avoided by their fellows, inſulted by the wicked, and abuſed by 
their ſuperiors ; they ſometimes want the neceſſaries of life, and are frequently 
neceſſitated to labour inceſſantly for their bread. In ſhort, external things are 
| not their portion. 55 rt IS | 

But we muſt diſtinguiſh between parent and real happinels. One, who 
WT i; at bottom miſcrable, may be thought by others to be mighty happy; for 
bh yprireſs is ſeated in the mind, and is a ſtate of it. But it is difficult to pene- 
mc into the ſecret receſſes of the heart; we muſt judge from appearances. 
Indced, the vulgar, by whom I mean all but Philoſophers, form their opinions 
concerning the happineſs of others from their external condition alone. But all, 
ci lifters, is not gold. One may affect to be mighty gay, when little gaiety 
is at hs heart. = 1 
_— Thc only thing, therefore, which is valuable, is real happineſs. Of courſe, 
every thing muſt be eſtimated by its connection with it, and by its power of pro- 
ducing it. A thing, without which one cannot be happy, is a real good. A 
thing, without which one may be happy, or which is not neceſſarily the cauſe of 
happineſs, is not eſſentially a real good ; it is an indifferent ; for one may, ex hy- 
= 77, be happy without it; and it muſt depend on the uſe, which is made of 
WE It, whether it ſhall become good or ill, that is, whether it ſhall contribute to 
the happineſs or to the miſery of him who poſſeſſes it. A thing, by which one 
_ be rendered unhappy, or which is neceſlarily the cauſe of unhappineſs, is a 
real ill. | 

In order, therefore, to form a juſt judgment concerning the-diſtribution of 
the bounties of Providence, and to determine, whether it is equal or unequal, 
it is neceſſary, firſt of all, to define thoſe particular things which are really good, 
thoſe which are indifferent, and thoſe which are really ill. For, if we ſhall 
find, that thoſe, which are really good, are conſtantly diſtributed to the virtu- 
ous, we will have reaſon to juſlify the ways of God to man, and to affirm, that 
God is good; no matter, whether they do or do not poſſeſs any of thoſe, 
which are indifferent; for they both can and muſt be happy without them. 
Again, if we ſhall find, that thoſe things, which are really ill, are conſtantly 


_ diſtributed. 
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them; of courſe, their poſſeſſions muſt add to their miſery. 
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diſtributed to the vicious, it will become plain, that the firſt cauſe hates vice, 


for it matters not, tho they ſhould be found to poſſeſs ſome of the indifferentz; 
ſince wicked men cannot be made happy by them; they muſt make a bad uſe of 

Now, it has been already proved, that virtue is its own reward; for it 
is naturally and neceſlarily the cauſe of happineſs; a man cannot be hap 
without it; for one, who is not virtuous, mult be vicious. Therefore, virtue is 
a real good. But the happineſs attending it is, for it is itſelf, conſtantly be- 
ſtowed on the virtuous. i | | 

It has alſo been proved, that vice is its own puniſhment (F 25, 26.); for it is 
naturally and neceſfarily the cauſe of miſery ; one mult be rendered unhappy by 
it. Therefore, it is a real ill; for the miſery, flowing from it, is conſtautly 
diſtributed to the vicious. . ; 5 

Thus far, therefore, we find the diſtribution of good and of ill equal; ſince 


- 


virtue itſelf is eſſentially a real good, and vice is eſſentially a real ill. 


9 47. Let us take an impartial view of other things; and we ſhall find, that 
real happineſs depends much leſs upon them than is commonly believed. 

All advantages may, in ſome ſort, be divided into perſonal and external. By 
perſonal I mean, all thoſe, which are included under the denomination of the 
ſtate either of the body or of the mind; and are qualities inherent either in the 
one or in the other. The external are ſuch, as power, wealth, fame, Oc. 

It may be bold, in this late age, but I will not ſcruple to affirm, not only 
that a man may be happy without moſt of thoſe things, which are external, 


but that he bids fairer to be happy without them than with them. If I ſhall be 


able to prove it of riches and power, it will be eaſily granted of all the reſt. 
$ 48. It is a common obſervation, that wealth is an indeterminate term; for 
people differ widely from one another in the Ideas, which they annex to it. A 


man, who is uſed to work hard for his daily bread, thinks one, poſſeſſed of an eſtate 
of three hundred a-year, very rich; a Squire, poſſeſſed of 10,000 a- year, reckons 


the Gentleman of 300 poor; and CRASSUS would have thought himſelf much 
reduced, if he had had no more than 10,000 a-year. 
Thus, it is impoſſible to define a preciſe ſum, without which one cannot be 
happy. It will not be pretended, that 100,000 a-year is neceſſary to it; for 
how many would be ſatisfied with 10,000! As little can it be ſaid, that 10,000 
are neceſſary; for how many are contented with five! As little are five neceſ- 
ſary ; for many are very happy with one thouſand. Nay ; not even a thouſand 
is neceſſary; for many a man is happy with a hundred. As little is a hundred; 
for multitudes are contented with no more than affords them ſubſiſtence. Thus, 
it appears, that a large eſtate, by which I mean every one, which affords more 
than ſimple ſubſiſtence, and exempts its poſſeſſor from the neceſſity of doing 
ſomething, for his bread, is not neceflary to happineſs. Therefore, a large for- 
tune 15 not a real good. Of courſe, we have no reaſon to arraign the Deity for 
not having beſtowed one on every virtuous man; for every man, who is virtu- 
ous and has a proper temper, may be happy without one. | 
But I will go farther, and fay, that every virtuous man, who lives, may be 


Z happy with the eſtate, which he has. For every man, as long as he lives, gets 


as much as maintains him; elſe he could not ſubſiſt. Tis true, one may be ne- 
ceſſitated at ſometimes to earn it by hard labor, or, perhaps, to be ſupplied in a 
more ignoble manner. But it may juſtly be ſaid, that to a philoſophic mind, the 
way, in which he gets it, is of little importance, provided it be honeſt, Many, 
many a labourer, many, many a beggar, is, I am ſure, very happy, indeed, 
much happier than ſome, who pity their condition. Every man, therefore, 
may, as long as he lives, be ſaid to have enough; ſince he is ſubſiſted. Of courle, 


if he has, as he ought to have, a cheerful, contented diſpoſition, he may be very ealy- 


1 own, that riches may be the Cauſe of happineſs. But they may alſo be 5 
| CES eee Caule 
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uſe of much miſery to thoſe, who poſſeſs them. For they are ills to ſuch, as 
er have not hearts to uſe them, or make bad uſes of them. BEE | 
One, who is rich, and makes not uſe of his riches, muſt have an immoderate 
of them. He muſt not have a heart to uſe them. He muſt be continually 
ious about the preſervation of them. He muſt grudge to beſtow even neceſ- 
es on himſelf, muſt become hard-hearted, and refuſe the ſmalleſt benefaction 
others. Thus, he muſt become inſenſible to every generous feeling; he mult 
e a low, a vicious turn of mind; he muſt be avaritious. Of courſe, he 
it be miſerable. For the common ſenſe of mankind has given the appellation 
Mis ER or WRETCH to every avaritious perſon. Ss {56 
ne, who does not hoard but ſpend his fortune, may make either a good or a 
uſe of it. For money may be miſpent. It may be applied towards the ſa- 
action of a cruel, of a fraudulent, or of a profligate diſpoſition. Therefore, 
\ay become a real ill. For every time, at which one makes a bad uſe of it, he 
Ja bad action. Of courſe, he muſt be unhappy. _ CLONING = 
ut I will go farther; for it is true, that opulence is rather an ill than a good, 
it is, it has naturally a tendency rather to diminiſh than to augment the hap- 
Nes of the rich. For it is apt either to produce an inordinate love of itſelf, 
l, of courſe, to make its poſſeſſor become a miſer ; or to inflame the mind 
h pride, with vanity, with inhumanity, and with other vicious paſſions. ?Tis 
om, that it diſpoſes men to make no cther than a moderate, a reaſonable, a 
fable uſe of it. It enſures its proprietor of ſubſiſtence, makes him yield to 
lure of indolence, and teaches him the habit of whiling his liſtleſs moments in 
ntering only. Of courſe, it is accompanied with ignorance, enfeebles the 
it, and produces a relaxed and diſſolute ſtate. Attended by idleneſs, it 
Wc men prey upon themſelves, ſets their imagination to work; and, afford- 
them the means of gratifying the violence of their paſſions, induces them 
ive full ſwing to their luſts. Thus, a total diſorder of the paſſions ariſes. 
cy are inflamed, and acquire an irreſiſtible power over the fortunate. Opu- 
cc, therefore, mult have a natural tendency rather to detract from the happi- 
of the opulent than to add to it. Look around you, conſider impartially 
condition of mankind, and you ſhall find, in fact, that the rich are generally 
happy than the poor; and that their miſery ariſes from their very riches. 
ey hearken not to the voice of reaſon; they yield to every impulſe, without 
nining it; they take for ſterling every purſuit, which bears the ſtamp of the 
ionable world. Thus, they are diſtracted by unnatural defires, and are tor- 
ed by the fury of boiſterous paſſions. Of courſe, they meet with endleſs diſ- 
ointments; and are obliged to fly for refuge from one object to another, ex- 
ting continually to find ſatisfaction in ſome new object, in ſome new purſuit, 
ome new poſſeſſion, But the poor man paſſes his days in tranquillity, goes 
We continual round of his peaceful labors, and is not diſturbed by thoſe vulturs, 
ch gnaw the hearts of the great. | 
om all, which has been ſaid, one may, furely, be allowed to conclude, 
ta fortune is not eſſentially either a good or an ill. It is, at beſt, no more 
an indifferent; for it may be the cauſe of miſery as well as of happineſs. 
Wc it depends on the uſe, which is made of it, whether it ſhall produce the one 
tne other. Of courſe, it is abſurd to arraign the Deity for not beſtowing e- 
tes on thoſe, who ſeem beſt to deſerve them. For a man, who is virtuous, 
n may and muſt be happy without one. And, by beſtowing them on the 


dſt worthleſs of mankind, he demonſtrates, how ſmall their real eſtimati- 
To | 


\ 49, After having proved opulence to be, at beſt, an indifferent poſſeſſion; 
l not be difficult to prove the ſame thing of power. For it can hardly be 
nicd, that one may be happy without it. And it will not, perhaps, be diffi- 
to ſhew, that one, who wants it, bids fairer to be happy than one, who 


Il, . | 
1 II 


; 'Þ 


none of thoſe things which he has it in his power to do, is guilty of a mot! 


if it happens at any time, that thoſe, who have power, neglect to ule it, ity 


diſſolute, as diſtracted, as wicked as NERO? It may, therefore, be the cauſe 


regard himſelf with partial eyes, and look upon the reſt of mankind as une 
thy of his notice. It ra:ics many vicious paſſions, and leads to many 
cious actions; it is odds, therefore, but one, who is poſſeſſed of it, is not, 


La) 
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If one has power, and does not uſe it, it not only avails him nothing by 
huriful to hun. For it is the duty of every man, who is poſleſſed of it, to, 
ploy it to the good of Society. Therefore, one, who makes no ule of it, 'whog 


crilegious negle& of his duty *; for he neglects to do that good, which Þy 
dence has put it in his power to do to mankind. Of courſe, he acts viciquw 
and, having a falſe and corrupted taſte of life, he muſt be unhappy. In f 


ceeds either from an indolent, or from a ſelfiſh diſpoſition. In either caſe it of 
be attended with pain; for mere indolence mult produce a relaxed and a di 
lute ſtate of mind. It muſt give birth to the latent ſeeds of corruption, 3 
muſt make them ſpring forth in abundance. Thus, a man, who can, ou; 
mere indolence, neglect to uſe the power which is put into his hands, muſt hl 
a bad diſpoſition. © He muſt have a ſelfiſh heart, and muſt have little cond 
about the welfare of ſociety. Of courſe, he muſt be an immoral, a yidy 
man. So his power muſt add to the ſum of his miſery. +; O41 

It muſt depend, therefore, on the uſes, which are made of it, whether it dog! 
does not contribute to the happineſs of him, who poſſeſſes it. If it is employel 
promote the good of Society, it muſt neceſſarily promote the | happineſs of hi 
who employs it after this manner; and the increment, which it makes to! 
felicity, mult always be proportionable to the good, which is done by him, a 
to the extent, to which that goad diffuſes its influence among mankind, 

But Power may be employed to make men unhappy. Of courſe, it may ren 
him, who makes that uſe of it, unhappy. Indeed, it muſt make him greatly 
for of all actions, thoſe which are intended to do moſt ill to others, do alſo u 
ill to him who does them; becauſe they are the moſt vicious. Who would ul 
rather have been the meaneſt ſubject of the Roman Empire, than have bem 


miſery, as well as of happineſs. Of courſe, it is entitled to no higher denouli 
nation than that of an indifferent. 7 2 1255 | 
But I ſaid, I would go farther, and ſhew, that it is rather an ill than a golf 
For it has, in all caſes, naturally a tendency to corrupt more than to amend 
heart. Few people can bear it with equanimity; it is apt to produce vail 
pride, and conceit. It leads one to over-value himſelf and his talents, and to 
{cribe to perſonal merit the gifts of fortune or of fraud alone. Thus, it ma 
one become impatient of contradiction, expect ſubmiſſion from all the wo 


that very account, unhappy. In fact. if thoſe who have poſſeſſed it, knew 
happinets of a peaceful, humble, and quiet ſtation, they would bid adieu 


their ambition, and retire from the inowetude of buſineſs into the happy abou 


of private life. With WolsxEx in the Play, they would ſay, Vain Pomp and yl 
of the World! I] hate ye, and with him acknowledge, that they were never /o In 
happy, as after being deprived of them; TI-knuow myſelf now, and I feel within 


a peace above all eartl.ly dignities ; a ſtill and quiet conſcience. 


De tous les ſentimens qui tyranniſent notre ame, il n'en welt aucune de pl | 
funeſte pour ceux qui en ſentent Pimpulſion, de plus contraire a Phumank 
& de plus fatal au repos du monde, qu'une ambition dereglee, qu'un defir excel 
de fauſſe gloire. Un particulier, qui a le malheur d'&re ne avec des diſt 
tions ſemblables, eſt plus miſerable encore que fou. Il eſt inſenſible pour le 
ſent. Il wexiſte que dans les tems futurs. Rien dans le monde ne peut e 
* tisfaire, L'abſinthe de l' ambition mèle toujours ſon amertume à la douceu WM 


ſes plaiſirs T.“ 


6 


* 


* 


* See a Letter on the Spirit of Patriotiſai, by the late Lord Viſcount Bor fVNOBROEE. 
+ AxTi-Macyiaver., ch. 6. 
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Do they make him who enjoys them, fleep founder than one who wants 


n ? Is his ſleep more quiet and more refreſhing ? Is his heart more at eaſe? 


ould not be difficult to ſhew, that the enjoyments of ſuch; as have been 
favourites of fortune, are in reality much inferior to thoſe of private life. 
1 Kings, what have they, which private men may aot enjoy? 55 


O O hard condition, and twin-born with greatneſs, 
Subjected to the breath of ev'ry fool, . 0 
| Whoſe ſenſe no more can feel but his own wringing. 
What infinite hearz-eaſe muſt kings neglect, 
That private men enjoy! and what have kings 
That privates have not too, ſave Ceremony ? 
And what art thou, thou Idol Ceremony? 
What kind of God art thou? that ſuffer ſt more 
Of mortal griefs than do thy worſhippers. 
What are thy rents; what are thy comings- in? 
O Ceremony, tell me but thy worth. 
What is thy ſhew of adoration? 
Art thou ought elſe but place, degree, and form, 
Creating awe and fear in other men?! 
Wherein thou art leſs happy, being fear d, 
Than they in fearing. va 7: nora 1 
What drink'ſt thou oft, inſtead of homage ſweet, 
But poiſon'd flattery! O be fick, great Greatneſs, 
And bid thy Ceremony give thee cure. 
Think'ſt thou the fiery fever will go out 
With titles blown from adulation?“?n 
Will it give place to flexure and low bending? 
Canſt thou, when thou command'ſt the beggar's knee, 
Command the health of it? no, thou proud dream, 
That play'ſt fo ſubtly with a King's repoſe, 
Jam a king that find thee ; and I know _ 
Tis not the balm, the fceptre, and the ball, 
The ſword, the mace, the Crown-imperial, 
Ihe entre-tiſſued robe of Gold and Pearl, 
The farſed title running fore the King, 
The throne he ſits on, nor the tide of Pomp 
That beats upon the high ſhore of this world; 
No, not all theſe thrice-gorgeous ceremonies, 
Not all theſe laid in bed majeſtical, 
Can ſleep ſo ſoundly as the wretched ſlave, 
Who with a body fill'd, and vacant mind, 9 90 N 
Gets him to reſt, cramm'd with diſtreſsful bread, 
Never ſees horrid night, the child of hell, 
But like a lacquey, from the rife to ſet, 
Sweats in the eye of Phœbus; and all night 
Sleeps in Elyſium; next day after dawn 
Doth riſe, and help Hyperion to his horſe; 
And follows fo the ever-running year 
With profitable labour to his Grave: 
And (but for Ceremony) ſuch a wretch, 
Winding up days with toil, and nights with ſleep, 
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utes bf Gori) 35 
„In truth, what are thoſe riches and power which the vulgar prize ſo 


Th. 
4; 
4 


1 


a What good do they bring to thoſe, | who poſſeſs them! Do they give 
n health? And is not the health enjoyed by the /poor: labourer, more valu- | 
than all the pleaſures which; they can afford? Would not thoſe who want 
xr by their intemperance have ruined it, give all which they have, to recover 
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-4 vicious one will not be made happy by poſſeſſing them. 


rational, and bodily qualities. The moral are /e qualities of the heart, or W 


there muſt therefore be various degrees of it, and it.is:true that every man nai 
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 Hath:the fore-hand and *vantage-of a king. 

The ſlave, a member of the Coutitry's-peace, 
Enjoys it, but in groſs brain little wots 

What watch.the king Keeps to maintain the peace, 
"Whole hours the peaſant beſt advantages PF 


Thus it appears that all-thoſe, which J called external things ($ 47.), a 
naturally indifferent; that is, a virtuous man may be happy without them, and 


$ 51. Thoſe which I call perſonal advantages. may bealividhd into mon 


tue and vice: the rational are rzhoſe of the under ſianding; ſuch as abilities, we 


mius, knowledge: the bodily are zhoſe which relate: to the-body ; ſuch as heath ; 


HEROES, ſtrength, beauty, deformity. The firſt, that is, the moral ones han 


been proved already not to be indifferent; for a man who wants virtue or ig v, 


(ious cannot, and one who has it or is virtuous muſt be happy. -But-the fam 
thing cannot be affirmed concerning the other two. No determinate po; 


tion of thok which have been called rational endowments, it is plain, is nec 


ary to happineſs: for no degree of them can be aſſigned, without which a mull 
may not be eaſy. No doubt one poſſeſſed of the genius of NEWTON, the hy 
mour of $wirT, the cloquence of CICERO, and the abilities of Casar, mal 
be mere happy, for he muſt ſometimes feel higher joys.than one who wary 
them. But happineſs 15 properly a ſtate:in which the mind feels no- uneaſineß; 


be happy with thoſe talents with which he is endowed. People have uſually | 
tolerabſe opinion of themſelves; and uncommon ſenſibility is often attended ll 
-preat parts, which prevent it. therefore from r the repoſe of thoſe pd 
Tefed of it. 

Thoſe which I called. bodily qualities remain alone now tobe conlidered; al 
without enumerating them one may ſafely pronounce, that they are all, one of 
1y excepted, indifterents. A man may therefore be eafy without them. 4 
man is not inſenſible; he has a body, mult feel pain, and cannot help bei 
uncaſy under its oppreſſi ion. It: may however be borne; a brave ſpirit may ; 
tolerably-under it; and at ſeldom ꝓroxes in fact that dreadful object which i 
thought, when viewed at a diftance, to be, and which puts an effeCtue] end 
the enjoyment of life. Beſides, it ariſes commonly from intemperance, {rl 
raſhneſs, and from fullv ; and is therefore more incident to the vicious than 
the virtuous. Hence however it may be wreſted into a proof, for it ſhal 
terwards be ſhewn that it cannot otherwiſe be made one, either af :imperfedi 

Or of Impotence. in the government of the univerſe, it proves not that duc 
tention is not given to the intereſt of the virtuous, or that veal good and 
-are diſtributed equally to the good and to the bad. 

But I begin to fear I have ventured too far in defending a ſyſtem, which! 
exploded by the maxims of the preſent age ; and 1 ſee methinks, thoſe, vl 
are called men of this world, giving contemptuous ſmiles at theſe doQtrins 
They will no doubt laugh at thoſe which they call the rants of Stoiciſm, Ui 
dreams of -illy viſionary men. But the queſtion is, which of us have'beſt it 
ſon to laugh: let them confult their own experience; and ſay whether the 
count which has been given of their condition, is not a juſt one, Whether WM 
is not founded on fact, and is not agreeable to their own feelings. The 


tates of reaſon, like the eternal relations on which they .are founded, muſt 


main unalterably true. 


$ 52. It appears therefore upon the whole, that moſt other things“ 

virtue are indifferent, and that the quantity of ral happineſs enjoyed 

.cveiy one bears uniformly a proportion to his merit. Hence it _ 
that the Deity, the firſt cauſe of we conſtitution of Nature, muſt 1. 
| vi 


** Henry V. ad iv. ſcene iv. 
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virtue, and that he exerciſes a ſtrict diſtributive juſtice in his government of the 
world; for no man can aſł more than that the virtuous be happy, ſince the 
value of every thing is proportionable to its power of contributing to the happineſs 
of him, who poſſeſſes it. (F 46.). Therefore, if things are fo conſtituted, that 
the virtuous mult neceſſarily be happy, it is impoſſible to avoid granting, that the 
ſirſt cauſe of this conſtitution mult be a good being, and muſt love virtue. The ſame 
goctrine muſt be held, mutaris mutandis, concerning vice; for it is apparent that 
he muſt hate it, ſince he has made the miſery of vitious men proportionable to 
the degree of their Vice. eg" 3 8 

$ 53. Ay, but riches, and other advantages, may be the means of augmenting 
the quantity of one's felicity. Why, therefore, has not the Deity beſtowed them 
upon the virtuous, who deſerve every good thing, and will make proper uſes of 
them? I anſwer, firſt, that the virtuous both may be, and actually are happy 
without them. Therefore, they have no right to aſk them, ſince their happinels, 
about which alone they onght to be concerned, does not depend on the poſſeſſi- 
on of them. Secondly. It does not ſeem, that man has any data, on which he 
can preſume to find fault with the conſtitution of the Univerſe, ſince he finds vir- 
tue is the neceſſary Cauſe of happineſs. This Phznomenon alone ought to ſilence 
all his ſcruples; for it proves, that virtue reigns in nature. If one man is capable of 
being more happy than another, it is not a reaſon for quarrelling with the diſtributi- 
on of happineſs. It were as reaſonable to be angry with the Deity for having made o- 
ther animals than men; for having choſen not to beſtow on them ſome of the faculties, 
which he hath given to the brutes; for having made them lower than the angels; 
or for having made ſome animals capable of a more exquiſite felicity than others. 
Every creature is capable of a quantity of telicity, ſuitable to its nature. Every man 
is capable of a quantity of happineſs, ſuitable to his nature. If a creature is hap- 
py, it has no reaſon to complain k. The variety, which appears in the animal 
world, is a part of that ſupreme economy, of that grand ſcheme, which is carry- 
ing on in nature, of that ops, quod operarur Deus ab initio uſque ad finem r, which 
it is impoſſible for man perfectly to unfold. Man may form conjectures, and may 
draw concluſions concerning the myſterious parts of nature. "Thoſe confectures_ 
may be probable ; his concluſions may be founded on plauſible arguments. But it 
will be impoſſible for him fully to explain all the dark and intricate ways of Pro- 
vidence. However, Philoſophers are able to bring arguments, which deſerve at leaſt 
to be called ingenious, to prove, that a progreſſive ſyſtem of things is, in truth, more 
perfect than a quieſcent one, and that variety is eſſential to beauty. Thirdly. 
{t is not to be lamented, that the virtuous are ſometimes not poſleſled of external ad- 
vantages ; for they would by them be expoſed to many temptations, would run a 
riſk of forfeiting their Virtue, and might thereby become unhappy. ($ 48. 1qq.) 
Fourthly. The means of acquiring them lie open to the Virtuous as well as to 
the Vitious. Wealth may be acquired by honeſt induſtry ; Power by thoſe, who 
are equal to it. Such is the conſtitution of things, that labour is the price, by 
which every thing may be purchaſed. Indeed, it would be wrong, if it were 
otherwiſe. Laſtly. Thoſe in humble ſtation may exerciſe many virtues, which 
| they would not otherwiſe have it in their power to exerciſe, and which do more 

than compenſate for their want of external advantages; for inſtance,” a man, who 
1511 want, has an opportunity of involving Þ himſelf in his contentment, of hold- 
ing faſt || his integrity, and of being happy in the thoughts of being by his induſtry 
A uſeful member of Society. | | | 


K +50 54. But 


If the title which an animal has to life, were to be meaſured by the ill, which it does to others, of all ani- 
mals man would be found to have the leaſt title to it, For he is the moſt noxious not only to other ſpecies, but 
to his own: he is the cauſe of more miſery than all the other animals together. One, therefore, who ſhould aſk 
why were toads, ſerpents and other uſeleſs noxious animals created, may be anſwered on his own principles, by 


telling him, that they were created to enjoy life, and by aſking bim, why was man created ? 
＋ See Bacon d- augment ſcient. lib. 1. | 
| ——— et mea 


Virtute me involuo, probam ue 


Pauperiem ſine dote Hor. lib. 3. Od. 29. 
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Book l. 
654. . But, the grand, the puzzling queſtion of all remains. If the Deity 8 a 


good being, why any vice, why any miſery at all? I anſwer by aſking, why any 
men, any animals at all? If there had been nothing but brute, inanimate matter, 


there would have been no vice, no fniſery at all; but there would not have bee 


any virtue, any happineſs at all; and is not the preſent ſtate preferable to one, 
in which is no life? 1 1 

But might not men have abſtained from every tranſgreſſion of the Laus of 
virtue? J anſwer, that they have been endowed with liberty, have ſpontaneity, 
and are thereby more noble animals than they would otherwiſe have been. Of 
courſe they have a power of determining concerning their conduct. Beſides, they 


are actuated by paſſions, which are ſubſervient to various uleful ends, give a 


higher reliſh to life, and make them have more enjoyment in its pleaſures, than 
they could have had without them. Thus, man, abuſing his liberty, overcome 
by the fury of his paſſions, and deaf to the dictates of ſober reaſon, is led to com- 


mit many tranſgreſſions. But it is not neceſſary, that the firſt cauſe, which created 


the univerſe, interpoſe in the government of it continually and on every occaſion, 
and prevent every abuſe of human liberty. He might as well not have made man 
free. It is ſufficient, that he has given him reaſon to govern and to controul the 
violence of his paſſions, interpoſe on neceſſary occaſions, reſtrain the wrath of 
man within thoſe bounds, which ſeem proper to his infinite wiſdom, and make 
his very vices ſubſervient to the manifeſtation of glorious ende. 

I own, that ſome of the evils, which befal animal kinds, proceed from other 


_ cauſes than their own conduct. Some, for inſtance, from accident, others from 


the malevolence of other animals. But it would not be difficult, by going into 
the detail, to prove, that theſe alſo, which are the moſt inexplicabie of all the 
phenomena of the moral world, flow from cauſes, which ought to be admitted into the 
rovernment of it. And, grant them inexplicable, it is not a petitio principii to 
{ay, that there are ſome things, which it is impoſſible for us fully to explain. For 
we ſee from thoſe things, which\we know, and are able fully to comprehend, that 


the firſt cauſe loves virtue, and that hey are conducted by wiſdom and goodneſs. 


From whence we have reaſon to conclude, that thoſe things which we do not fully 

comprehend, are governed by the ſame wiſdom and goodneſs. | 
Indeed, it is ſurprizing, that we are able to underſtand ſo much of the intenti- 

ons of Providence, * of that work which God is making from the beginning to 


the end ' opus quod operatur deus ab initio uſque ad finem. An Oyſter knows much 


leſs of it. But it would be preſumptuous in it to decide poſitively from its own 


little narrow views, concerning the whole of things. Man tho' much ſuperior, 


is far ſrom being fit to judge of the v rey, a thing which, it is plain, he was not 
able to make, is not able to deſtroy, and cannot fully comprehend. It is enough 


to filence him, that he ſees every action produce hat preciſe effect, which he can- 


not help thinking it ozghr to have been made to produce. A Syſtem, in which this 
is the caſe, muſt be perfect; for a reaſonable man cannot demand, that virtue 


and vice, wiſdom and folly, temperance and intemperance, prudence and impru- 


dence, induſtry and idleneſs, courage and cowardice, knowledge. and ignorance, 


ſpirit and dulneſs, ſhould be on a level, and ſhould produce the ſame effects. 


Therefore, he ought not to expect, that other conſequences than thoſe, which 
follow from his actions, ſhould follow from them. All the actions, which he 
does, ought not to be taken complexly into one account; every action ought 
to be conſidered ſeparately, for it is different from every other; and from the 
effects of each particular action a conjecture ought to be formed concerning the 
principles, which reign in nature. | 1 IM 
Beſides, a time ſhall come, in which all our difficulties ſhall be reſolved, the 


apparent diſorder of the univerſe ſhall be brought to an end, and the misfortunes 


of the virtuous ſhall be no more. | 
| 55. 
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935. Thus, it appears from the moſt impartial, attentive, and diſpaſſionate 
view of the order of nature, that the firſt Cauſe, the Sovereign of the world, 
is a wiſe, good and powerful being. Of courle, we muſt revere, love and fear 
him ; and muſt, therefore, be diſpoſed to do that, which, we imagine * be a- 
greeable to his will, that we ſhould do. Admiring the infinity of his wiſdom, 
we mult be perſuaded, that it will be wiſe for us to do that, which he wills 
us to do; for his wiſdom is incapable of erring. We muſt love him for the 
moral perfection of his character ; muſt, therefore, love his creatures, and vir- 
tue; and mult be watchful to diſcover and to obey his will; for man is naturally 
fond of doing things, which he finds will be agreeable to one he loves. If his 
friend or his benefactor gives the hint, he runs to do that, which is agreeable 
to him. Much more ought one to do that, which is agreeable to the will of the 
Deity ; for the Deity is the beſt friend, the greateſt benefactor of every man, and 
deſerves moſt to be beloved. But he loves virtue. Therefore, it muſt be agree- 
able to his will, that we love it, and lead virtuous lives. We have the more reaſon 
to do ſo, becauſe we know, that he cannot himſelf form an erroneous opinion, 
and will not give us a bad advice. Thus, perſuaded, that there exiſts a ſupremely 
wiſe, good and beneficent being, the Caule of all things, and that he wills all his 
creatures to do that, which is good, we mult ſee good reaſon to induce us to do 
that which is agreeable to his will, or muſt think ourſelves bound to do it“ 

F 56. But this proof of moral obligation is no more than a ſecondary and hy- 
pothetical one. It is not primary and abſolute. Indeed, it can hardly be ſaid to 
be different from the former ones, and its force depends, in ſome fort, upon them. 

For our Idea of goodneſs is, ſurely, prior to our Idea of God. Unleſs we ſup- 
poſe, that there is ſome native excellency in virtue and goodnels, ſomething real- 
ly eſtimable in them, antecedent to our notion of Deity, and independent of his 
will, we can have no reaſon to fay, that the Deity is wiſe and good F. Unleſs 
we are antecedently perſuaded, that a being who is wiſe and good, is more perfect 
on account of poſſeſſing theſe qualities, than he can be without them, we ought not 
to aſcribe them to that being, whom we believe to be the moſt perfect. But we 
cannot imagine any being to be more perfect becauſe he is poſſeſſed of theſe or 
any other virtues, unleſs we ſuppoſe or are antecedently perſuaded, that there 
is ſome native, real, eternal, and independent excellency, perfection, and 
worth in them. * Whoever”, ſays Lord SHarTsSBURY IT, thinks there is a 
God, and pretends formally to believe that he is t and good, muſt ſuppoſe that 
there is independently ſuch a thing as Fuſtice and Inuſtice, truth and falſhood, right 
* and wrong, according to which he pronounces that God is juſt, righteous, and true. 
If the mere will, decree, or law of God be ſaid abſolutely to conſtitute right and 
* wrong, then are theſe latter words of u0 fignificancy at all. For thus if each 
part of a contradiction were affirmed for truth by the ſupreme power, they 
* would conſequently become true.” Therefore, in order to know what is agree- 
able to the will of God, it is neceſſary in the firſt place to know what is good. 
For we ſay, that every action which is good, is agreeable to the will of God, 
not converſly, that every thing, which is agreeable to the will of God, is good. 
I own the laſt propoſition is as true as the firſt. But {till it is dependent on it, 
and ſuppoſes its truth. For ſince we attribute goodneſs to the Deity, it muſt be 
Independent on his will, and antecedent to our Idea of him. In truth, how do we 
acquire the knowledge of his will, how do we know it to be agreeable to his will, 
that we ſhould obſerve the Law of Nature? Is it not, becauſe we ſee antecedently 


ſomething, 


y: The relation, = Piety has to Virtue ; the influence, which the various opinions concerning Deity muſt 
have on it; and the merit, which it gives to virtuous actions, are admirably explained by Lord Shattſbury in the 
firſt Book of his inquiry concerning virtue. | 


This doctrine is confirmed by experience. I know, it is commonly ſaid, that all mankind recognize ſome 
divinity. Nulla gens tam fera, nemo omnium tam fit immanis &c. Cic. I. 1. c. 13.—Tuſ. quæſt. I. 1. c. 8. de leg. 
. 1. c. 16. 1. 2. c. 4. de nat. deo. But it is falſe. The miſſionary in his curious account of Greenland tells us, 
= could not bring the Greenlanders to have the moſt remote conception of what he meant by Deity. Some 


ndians know nothing of him either, who are, yet, remarkably honeſt in their dealings, 
1 Inquiry, Book I. Part III. Sect. II. | 


* 
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ſomething excellent and right in it, and in the obſervance of it? We believe him 
to be good. Therefore, we believe him to will that, which is good. 

Beſides, it appears, that this is no more than a hypothetical proof of mora] 
obligation, from hence, that no wiſe or reaſonable Man can ever think himſelf 
bound to do that, which will make him unhappy. Suppoſe therefore, the Deity 
to declare it, in the moſt expreſs manner, to be his will, that mankind ſhould 
do ſomething, which would make them miſerable upon the whole, without any 
compenſation of good, either preſent or future; it would be hardly pol- 
{ible for any man to believe, that he had good reaſon, or, which is the 
ſame thing, to think himſelf bound to obey the command? Thus, our o- 
bligation to obey the will of God ſuppoſes, that he wills us to do that, which 
will contribute to our Happineſs. Therefore, the Argument, founded upon it, 
can be no more than hypothetical. I own at the ſame time, that it is perfect; 
becauſe we know, that that which he commands us to do, does actually con- 
tribute to our felicity. is , 
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Of the Immortality of the Soul ; and of the Proof brought | from it, of Moral 
Obligation. e | 


? „ HE great Author of the World has not only diſcovered to us his 
| | will, by the Convictions which he has given us of our duty, but 
l hath alto aſſured us, that he will reward thoſe, who diligently ſeek him and o- 
bey his Commandments: for he has annexed to virtue and to the practice of it 


t 8 not only a temporary happineſs, during our lives in this preſent world, but has 
1 aſſured us, that we ſhall exiſt in a future ſtate, ſhall in it be conſcious of our Iden- 
1 tity, ſhall recognize that exiſtence which we had in this world, and ſhall be re- 
| warded for our Virtue. The aſſurance, the proſpe& of this reward is another 


motive, which ought to induce us to obſerve the Law of nature; For it would, 
ſurely, be prudent to forego ſome ſhort tranſitory enjoyment in hopes of everlaſt- 
ing felicity. One, who by faving a penny loſes a pound, which he might other- 
wiſe have gained, is reckoned to make a fooliſh bargain. Suppoſe, theretore, virtue 
were the loſs of a penny in this world, would it not be wiſe to loſe it, in order to gain 
a pound in the next. But, in truth, virtue 1s profitable not only for the next, 
but for the preſent world; for it would be the intereſt of every man to be virtuous, 
tho there was to be no ſtate of exiſtence after the preſent one. Much more is it 
his intereſt to be ſo, when he confiders, that he is ſure of being rewarded for his 
virtue in the life, which is to come. The force, therefore, of this argument de- 
pends upon the evidence, which we have, that there ſhall be a future ſtate, in 
which we ſhall exiſt conſcious of our Identity, and ſhall be rewarded for our con- 
duct upon Earth. | | , 1 
Philoſophers have brought many arguments, as well phyſical as moral and 
a metaphyſical, to prove it. It would be improper to enlarge upon them. I ſhall 
N take leave to mention only one or two — 3 
ö 6 58. Firſt. We ſee, that matter exiſts for a long time. The inanimate bo- 
dy of the Earth has exiſted for many ages, ſince its Creation. But it has been 
fd, that one man is more worthy of the notice of the Deity, and of exiſtence, 
for he is a nobler work, than all the inanimate matter in the univerſe. There- 
fore, he ought to exiſt at leaft as long as it; For it would be abſurd to think the 
Deity capable of beſtowing on brute matter a duration which he has refuſed to his 
intelligent creatures. A Tree lives, poſſeſſes all its energies, and continues to bloſ- 
{om, and to bear its fruit much longer than a man. Its vigor, its . | 
| | ife, 
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like, laſts much longer than his. But would it not be abſurd to ſuppoſe, that the 
Deity has beſtowed upon it an energy, a vigor, and a duration, which he has de- 
ned to mankind? Of courſe man muſt live after death, and muſt be immortal. 
17 his exiſtence is terminated with this life, his duration is not the tenth part of 
+hat of an Oak; for Natural hiſtorians inform us, that an Oak lives and con- 
tinues to be identically the ſame Oak for 800 or 1000 years. But man is like 
the Grab, which to day flouriſheth, and to-morrow is no more; the Days of his 
his years are three ſcore and ten. 3 
Secondly. Is it poſſible to believe, that the all- wiſe, the all mighty, and ſupreme- 
ly good Author of nature could create a creature, ſuch as man, juſt to look about 
Him and to die? * What a piece of work is a Man! how noble in reaſon! how 
© infinite in faculties! In form and moving how expreſs and admirable ! In acti- 
on how like an angel! In apprehenſion how like a god! The beauty of the 
« world, the paragon of animals *.“ Shall he, fair form, live a few days, and be 
no more! Is it poſſible to believe, that infinite wiſdom would rear ſuch a fine fa- 
bric, would make {ſuch an exquiſite work, would form ſuch an exalted Creature, 
endowed with ſuch wondrous powers and faculties, poſſeſſed of ſuch intelligence, 
if he meant no more than to beſtow upon it a ſhort temporary-exiſtence! How 
inconſiſtent does ſuch an intention ſeem to be with infinite wiſdom ! It is impoſ- 
{ible for us to reaſon abſtractly and 4 priori concerning the wiſdom of the Deity 
otherwiſe than from our own. Wiſdom is, in all caſes, that, which man calls 
wiſdom. Therefore, man muſt hold the wiſdom of the Deity to be ſimilar to 
his own. No doubt, it is infinitely more perfect; for the Deity is moſt wile. 
But it muſt be ſomething of the ſame kind with, that of man. Therefore, a 
ſcheme, which appears to himſelf to be a wiſe one, he muſt believe, will alſo 
appear to the Deity to be a wiſe one; for he has no other way of reaſoning con- 
cerning agreeableneſs to infinite wiſdom. But it is plain, that no wiſe man would 
have created ſuch an exalted creature, as a NEWT®@N, a BACON, or a SHAKE- 
SPEAR, to get no more than a peep of the Univerſe, and to be preſently annihi- 
lated. Of courſe, we have reaſon to conclude, that the Deity would not do ſo. 
But how many NEWTONS, how many Bacons, how many SHAKESPEARS, 
never learned the Alphabet T! Why ſuch a ſplendid apparatus for ſo poor an 
end? If man is not immortal, one may with reaſon ſay, parturiunt montes, naſ- 
citur ridiculus mus. The end ought, in all caſes, to be ſuitable to the means, and 
may be prognoſticated from them: but the means being ſo noble, it is impoſſible, 
that the 4 can be ſo low. INS 1 
Thirdly. Man has an abhorrence of annihilation, a defire of life, a longing after 
Immortality ; the ſoul ſhrinks back, and ſtartles at deſtruction. I he Deity has 
not given us one deſire without giving us alſo a power of ſatisfying it. Is it, there- 
tore, poſſible, that he can have given this fond defire, this longing after im- 
mortality, without intending to gratify it? Is it credible that he can be ſo cruel, 
as thus to tantalize us? Could he have made a whole ſpecies feel the moſt intenſe 
thirſt, and deprive it of the poſſibility of allaying it? Could he have given it 
the proportions and the deſires of one ſex, and not have made the other? His 
1 5 | | goodneſs 
* Hamlet. Act II. ſe. 6. | 
+ 1 like good poetry; its expreſſions are forcible ; and it is crouded with Ideas. Therefore, I cannot forbear 


quoting the following lines. They paint in the moſt beautiful colours, the condition in which nature has placed 
many of human kind. — 3 | SS 1 | | 


In diſtant wilds, by human eyes unſeen, ; | 
She rears her flow'rs, and ſpreads her velvet green. 
Pure gurgling rills the lonely defart trace, 

And waſte their muſic on the ſavage race. 


Young's univ. pal. ſat. 6. 


1 Mr. Gzay, one of the greateſt Poets England ever produced, has the ſame thought, wry es. diverſified, in 
as Elezy. I would have tranſcribed his lines; but many quotations are diſguſting ; and I ſhould not have in- 
erted thoſe, which I have, had I not thought, that every juridical work needs ſomething to relax the attention of 
ne reader, and that, by inſerting them, I was ſure of preſenting him with ſomerhing worth reading. 
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goodneſs is perfect; therefore he muſt have made man immortal, ſince he ha 
pointed out an hereafter, and has intimated eternity to him. York beet 
Fourthly. I remember, Mr. Hume, whom I hope bigotry ſhall never hinde 
me from allowing to be a great philoſopher, in one of his. philoſophical Eſſay, 
propoſes tome ſceptical doubts, concerning the doctrine of immortality, I vil 
not anſwer them; for they have been anſwered already in the proſpect, which 
has been given of the order of the univerſe. But I will be proud to ſhew, that a 
{trons argument ariſes, in favor of immortality, from that very ſyſtem, which 
excludes matter out of the univerſe. 3 
In order to explain it, I ſhall take leave to argue upon the principles of that 
very Syſtem itſelf, and to proceed thus. | 15 
Man can know no other than thoſe things, which he perceives, that is, than 
his perceptions. Of courſe, that, which is called matter, is no more than one 
of his perceptions; its exiſtence conſiſts in being perceived ; it has no other exiſt 
ence than as a perception. Of courſe, it has no real permanent exiftence ; for the 
perceptions of man are tranſitory, and are different every inſtant. The only be— 
ings which have a real and a permanent exiſtence, are thoſe, which have per- 
ceptions, but are not themſelves perceived. Perceptibility, therefore, or the 
power of being perceived by mankind, is ſo far from proving that that, which 
is perceived, has, that it proves it not to have a real exiſtence; it is the teſt 
of the want of it. I own, this doctrine is very remote from the vulgar appre- 
henſions of men. Even ſome, who have borne the name of Philoſophers, have 
(| deſpiſed, but they have, at the ſame time, miſunderſtood it; for few people are 
[| able to abſtract themſelves fo much from their natural notions, for I will not 
[ | call them vulgar prejudices, as to be able to enter into it and to underſtand it. 
1 Hut, if it is attentively conſidered, it will not be found to be fo different from the 
real notions of mankind, as it appears, at firſt fight, to be. In truth, what fig- 
nifics the exiſtence of a ſtone, of a tree, or of inanimate matter? It is not 
conſcious of its own exiſtence; but what ſigniſies exiſtence. to a being which 5 
Wl - 5 not conſcious of it? Is it of any importance, whether it have an exiſtence ſuch as 
1 is attributed to it by the vulgar, or exiſts only in being perceived? The beauty of 
Þ the Univerſe, the ſcene of things, the Ideas of man, remain the fame in the 
| one and in the other hypotheſis. 
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|: Thus, perceptions are ſubſtituted into the place of matter; and men are the 
1 percipient beings in which they inhere. Life, therefore, is no more than a 
| * ſcene exhibited to man ;} Death is no more than a change of that Scene. 
. In the preſent one, various objects, various Ideas are in ſucceſſion preſented to 
him; but the real, the percipient, the imperceptible being remains the fame amidſt 
1 the change, the ſucceſſion, the variety of its perceptions. In that ſcene which 1s 
I! next to be drawn, a new ſet of objects, a new ſet of Ideas ſhall be preſented to 
11 us; and {till the percipient being continue the ſame. | 

lf Thus, have Philoſophers imagined to themſelves, that life is no more than a 
+ ſeries of one {ett of perceptions, which ſhall, upon death, be ſucceeded by ano 
[; ther. The principal utility of this Syſtem conſiſts in making the Idea of immor- 
| tality more conceivable than upon the material ſyſtem it is by ſome thought to be; 
[| for it makes Death no more than a change of ſcene. The preſent one is drawn, 


and a new one opened. 


Beſides, it affords an unanſwerable anſwer to the objection of the Materialiſts; 
ſor Materialiſts ſay, that man being material, mult periſh as ſoon as the continuity of 
the matter of which he is made, is diſſolved. The matter, in its ſtate of diſſolu- 
tion, mult be ſcattered up and down the earth, and undergo various changes. 
Hamlet traces the noble duſt of Alexander, till he finds it ſtopping a bung-hole. 
But the ſyſtem, which I have been explaining, excluding matter out of the Univerſe, 
3 denying real permanent exiſtence to every thing which is perceived, and affirm- 
| ing that the only beings, which have a real permanent exiſtence, are thoſe oe 
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pient beings, which have perceptions, but are not perceived by themſelves; this 
ſyſtem affords a deciſive anſwer to the objection made by the Materialiſts.“ | 
" $ 59. But the Deity hath not left us to doubt concerning his exiſtence, his 
will, or immortality. He hath been graciouſly pleaſed in divers and ſundry 
manners to reveal himſelf to us, to promulgate his will, and to aſſure us of im- 
mortality. Thus, we have no longer cauſe to doubt; but ought to receive with 
humility and faith that revelation, which he hath been graciouſly pleaſed to 
make to us. ; | . 

The evidences, which have been brought to prove the truth of the Chriſtian 
Syſtem, are various, and have been largely treated by able divines, The do- 
ctrines taught, the miracles wrought, the prophecies accompliſhed; theſe, and 
the evidence given by them, have been fully explained. But of them all the 

preſent accompliſhment of prophecies muſt have the moſt powerful effect upon 
s; becauſe the preſent accompliſhment of a prophecy affords ſenſible and imme- 
diate evidence of the prophetic faculty, and, of courſe, of the inſpiration of him, 
who made it. The chain of prophecies, and the connexion which they have 
with one another, have been well treated by Dr. SHERLOCK, in his elegant Diſ- 
courſes on this ſubject. The prophecy concerning the diſperſion and the preſent: 
{tate of the JEwS is beſt explained by the IAN SEN IST MoNTGERON in his cu- 
rious account of the miracles pretended to have been wrought at the tomb of AzBt 
PaK IS. The independency of the Ak 1Bs has been proved by the writers of 
the univerſal hiſtory. All theſe prophecies we find made in ſcripture, and we 
ſce them accompliſhed at preſent. „ ä 

Ho. It is the afedion of the agent, which alone entitles an action to be de- 
nominated either good or ill, virtuous or vitious. One, which proceeds not 
from a ſincere affection to goodneſs, deſerves not to be called good. Therefore, 
an action, which is done not out of any virtuous affection, but merely out of 
dread of the Power of Gop, deſerves not to be called virtuous; for he, who does 
it, has no more of virtue in his temper, than a Tiger that is reſtrained by chains 
or by the awe which he has of his keeper, from doing harm. But an action, 
done out of that affection, which every good man muſt have to the beſt of 
beings, muſt be virtuous ; becauſe it marks a high degree of virtuous affection. 

In the ſame manner, an action, done merely out of the proſpect of reward, 
cannot be ſaid to be virtuous. It is no more than a bargain of intereſt ; for it 
proceeds not from any generous, noble, or virtuous affection. But one, done 

out of the proſpect of a reward, which is itſelf ſuppoſed to be the perfection of 
virtue, is highly virtuous. | 1 
= Thus, having eſtabliſhed moral obligation on a firm foundation, it is time 
do leave the thorny but ſublime ſpeculations of philoſophy, and to return to the 
= proſecution of our ſubject, VP 5 

'$F 6x. I faid (S 18.) that a Law of nature is a rule, which, it is evident im- 
mediately from the light of nature, men ought to obſerve in regulating their 
voluntary actions? And the Law of nature is the ſum of thoſe rules, which, it 
is evident immediately from the light of nature, men ought to obſerve in re- 
* Zulating their voluntary actions.“ 

But every law of nature may be conſidered as deriving its obligatory force 
from the Author of nature, and from his legiſlative authority. Therefore, it 
may be defined to be * a rule, which man, by the uſe of his natural reaſon a- 
lone, diſcovers it to be the will of God, that he ſhould obſerve conſtantly in 

regulating his voluntary actions.“ And the law of nature is the ſum of thoſe 
| rules, which man, by the exerciſe of his natural reaſon alone, diſcovers it to be 
the will of God, that he ought to obſerve conſtantly in regulating his volun- 
tary actions. 8 | e 


1: +60 Since the evidence of the law of nature ariſes immediately from the 
10 of nature, it is plain, that it muſt be founded on the nature of things. 
1erefore, it is commonly ſaid, and it is true, that it is immutable, that is, it 
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44 ( the Law of Nature. Book I. 
js the ſame at all times, ia all caſes, and in all places; for it is agreeable to the 
«ternal, independent, and immutable relations of things. Therefore, it cannot 
be one law at one time and a different law at a different time. It is the ſame 
law at all times; for the relations, on which it depends, are the ſame at all 
times. It is the ſame in all places; for theſe relations are the ſame in all place, 
It is the ſame in all caſes; for the relations are the ſame in all cafes. "There. 
fore, it is the ſame to all men at all times. $0 that a law, promulgated by nature 
to one, placed in given circumſtances, muſt be the rule, according to which ever 
man, placed in the ſame circumſtances, ought to regulate his conduct; for this 
is preciſely the meaning of the immutability of the law of nature. Bikers 

By conſequence, it cannot be altered, repealed, or abrogated by mankind. 
Their ordinances cannot have any effect upon it. An action, which is declared by 
the Law of nature to be a good one, cannot by any human Law be rendered 2 
bad one; an action, which is declared by the Law of nature to be a bad one, 


cannot, by any ordinance of men, be made a good one. An action, which is 


declared by the Law of nature to be unlawful, cannot be made lawful; and 
one, which nature declares to be lawful, cannot be made unlawful by human 
law. Thus, nature declares it to be unlawful for a ſon wantonly to kill his fa- 
ther. Therefore, parricide cannot be rendered lawful by human laws. In the 
{ame manner nature makes it lawful for every one to defend himfelf againſt vi- 
olence. Therefore, it cannot, by any human law, be rendered unlawful for 
one to do it; for human laws cannot alter the eternal relations of things ; they 
cannot make that, which is good, become bad; or that, which is bad, become 
good ; any more than they can make truth falſhood or falſhood truth. It muſt 
ever remain unlawful for one wantonly to put another to death, as neceſſarily 
as it is true, that the three angles of a right-lined triangle are equal to two right 
ones, AY „ in 
But it is alſo true, that the ſupreme legiſlative authority in every ſtate may e- 
nact and declare any thing, which caprice can fuggeſt; for inſtance, that it 
ſhall be lawful for a man cauſcleſsly to kill another. I own, it will not thereby 
become abſolutely lawful for him to do it; becauſe, as it has been ſaid, human 
laws cannot make murder lawful, any more than they can make the three 
of a triangle not equal to two right ones. And they cannot exempt a murder- 
er from the ſanctions, which nature has made the neceſſary conſequences of in- 
fractions of her Laws. But they can exempt him from every puniſhment, which 
human Laws inflict. It is therefore, in truth, uſeleſs to enquire, whether the 
natural law can be altered; for it will not be denied, that men cannot make 
good evil, or evil good. It will as little be denied, that the ſupreme legiſlative 
authority in every State may enact any law, which caprice can ſuggeſt, that it 
may give its ſtatutes full effect, and that it may carry them into execution; for 
men exact obedience to the Laws, enacted by them, by force. Therefore, that, 
which is enacted by them, may, in fact, get the better of the dictates of the 
Law of nature; for nature uſes not forcible means to make men obſerve her 
laws. She leaves it to their choice, either to obſerve or not to obſerve them. 
At the ſame time it is true, that men ought not, in their Code, to enact any 
laws contrary to thoſe, which are enacted by nature; for all men are, in all 
caſes, bound to obſerve the Law of nature. Therefore, they ought to regulate 
all their Laws by it, and to make them no more than declarations of it. 
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z. N/ AN KIND, as hath been obſerved, made a gradual progreſs from 
Ie moſt ſimple to the ſocial, and from thence to the civilized 
te; and it has been proved to have been in ſome ſort neceſſary for them to 
er into ſociety. Jndividuals therefore muſt, after as well as before they en- 
ed into it, have had intercourſe with one another, and differences could not 
t ariſe between them: hence it became immediately neceſſary for them, to 
abliſh rules by which they ſhould regulate their conduct, to appoint: officers 
taking care that theſe ſhould be obſerved, and to nominate judges for 
minating the differences which ſhould ariſe among them. Thus government 
«inſtituted; and men were obliged to ſubmit to rt. co 
But it is impoſſible for any power to extend its influence over all the habita- 
earth: nature hath by ſeas, by mountains and by impaſſable deſerts divided 
into different regions, which theſe natural boundaries hinder from having an 
ſy communication with one another. Soon therefore after government was 
abliſhed, it became neceſſary for mankind to divide themſelves into different 
allONS. ws 6. EVE, 25 ä 
5 country may by its ſituation, its climate, its ſoil, or the ingenuity of its 
habitants produce a commodity which another wants. Thus it continued, 
fter their ſeparation, to be neceſſary for them to trade; curioſity might lead in- 
ividuals to have intercourſe with one another; and the ſubjects of one ſtate 
old not avoid having dealings with thoſe of others. Theſe could not but 
Wive riſe to national quarrels, and they were during war as well as by other 
Huſes obliged to have correſpondence with one another. Hence they were ne- 
ectated to eſtabliſh rules for regulating their commerce, which they ſhould 
Wbſcrve in their national as well as individual capacity; and theſe are called 7c 
Wars of nations. 4 . 1 „ „ 
4. The law of nations therefore is the ſum of thoſe rules, which nations 
ouoght conſtantly to obſerve in regulating their conduct towards one another; 
id one of theſe laws or a law of nations may be defined to be © a rule, which 
nations ought conſtantly to obſerve in regulating their conduct towards one 
another.” VV ä 15 
{ 65. The laws of nature, it hath been ſaid, are obligatory on all men, at 
all times, in all caſes and in all places. But nations are no more than a mul- 
Wiitude of individuals: therefore men are bound to obſerve them in their collec- 
Jive as well as in their individual capacity; and the obligation, under which they 
ie to do fo, is as ſtrong in the one caſe as in the other. Beſides, nations in- 
ependent of one another, have not any common ſuperior, whoſe will they are 
bound to obey. They muſt therefore reſort to that light which nature . 
chem, and muſt recognize the authority of that reaſon, which Gop hath given 
chem by beſtowing it on the individuals of whom they conſiſt: for they have 
no other authority, which they all acknowledge. It «diſcovers both the rules 
themſelves ; and being common and the ſame to all mankind, ſhews thei obli- 
zation to obſerve them. The rules therefore, which nations ought to obierve 
in regulating their conduct towards one another, can be no other than the laws of 
nature, the dictates of equity, or * ſuch rules as it is evident immediately from 
the light of nature they ought to obſerve.” = LO Ws 
966. But nations, like the individuals of whom they conſtſt, are capricious 
and ſelfiſh ; they are ſometimes in their dealings forgetful of the dictates of hu- 
mantty; and the ſword muſt be the ultimate arbiter of all their diſputes. Hence 
the law of nations is divided into the primary and the ſecondary. The prima- 
ry is, that which has been deſcribed, derives its authority and obligatory force 
* from the light of natuxe alone, and needs not to be confirmed by treaties.” It is 
therefore no other thing than the law of nature applied to the affairs of nations, 
M  _wherd © 


— 4 yo 
= > * = — — — 

— hs — 4 bw dw 22 

1 — 


— — 
— 7 > 
= — 
— = 


Wan 
„ — 
— — : 
* 


——— ² — ů p — ¶ ¶ —— 
- .*% : * — Sx as * — = . 
2 en — — — * - * * — Co, _—T - 2 


lity. They differ in their objects: that which is properly called the law 


men are not at all times equal to themſelves, and inattention as well as othe 


gentes humane utuntur, I. 1.4. F. de juſt. et jure and conſtant obſervance, col 


46 Of the Lam of Nation. Bockl 


inſtead of being applied to thoſe, of individuals; and it agrees with that nat 
law, which hath been explained, in ſeveral reſpects. Thus they agree 1) inth 
manner in which they are diſcovered ; they are both diſcovered by the light a 
nature: ſo that every rule which it is evident immediately from the light of n 
ture, or which the obvious dictates of natural equity demonſtrate nations ouph 
to obſerve in regulating their conduct towards one another, is one of the pring 
ry laws of nations, and is obligatory upon them. They agree 2) in the a 
fancy with which they ought to be obſerved : for nations ought to obſerve th, 
Jaw of nations, as conſtantly as individuals that of nature, the conſtan 
-the obligation being equally .a part of both definitions. They agree 3) in th 
authority on which their obligatory force depends; it is that of natural reaſy 
But natural reaſon is ever the ſame; therefore they agree 4) in their immutah. 


nature, has for its object the affairs of individuals alone; but the law of nation 
relates to thoſe of entire nations. „„ | 

'$ 67. Independent ſtates have no legiſlative authority which is acknowledge 
to be ſuperior to them : in order therefore to determine whether any given nit 
is one of thoſe laws, which nations ought to obſerve, it is neceflary to appel 
to reaſon, and to examine it by thoſe firſt principles which are iucontrovem 
ble, becauſe they are-evidently agreeable'to it. For the obligatory force of e 
very one of theſe laws is, as hath been obſerved (& 66.), deducible from the 
light of nature alone: right reaſon therefore mult be the ſupreme teſt of the pw 
tenſions which they have to be numbered among thoſe laws, and every indivi 
dual muſt be entitled to form an opinion for himſelf froni the principles which 
he holds:to be true. ene 

But ſome men are endowed with fuperior abilities, and have given particular 
attention to ſome branches of ſtudy: their opinions therefore muſt have conk: 
derable authority at leaſt TE diſputable caſe; and one is well entitled t 


cite them for proving the truth of the principles maintained by him. is true 


.cauſes may in particular caſes lead them into errors. But theſe may be diſco- 
wered by attending to the principles on which the concluſions are founded, and 
to the preciſion with which they are connected with one another; and one ha 
upon the whole more reaſon to expect to find truth in the deciſions «f 
thoſe, who have beſtowed pains on the conſideration of a ſubject, than fron 
the precipitate determinations of unthinking men. A ſolution given by Sir 
SAaC NEwToN of a mathematical problem would, ſurely, be more depended IM 
on than that of one who was not much acquainted with mathematics; and the 
deciſions of GRor ius, of CoccE11, of He1neccivs, of MonTEsQUHTEU, and 
of - thoſe others who have written on the law and have by their writings provel 
themſelves to be able men, muſt have more weight than thoſe of men who 
have beſtowed little attention on the ſtudy of it. Hence we find nations in al 
controverſies, which they have with one another, making their appeals to the 
authority of writers of eſtabliſhed fame, and holding themſelves to have provel 
the juſtice of their pretenſions, if they could ſhew their arguments to be ſu 
ported by it. This was done lately in the notable caſe of the 'Silefia-loan, 1 
which the Council for the people of Britain, beſides proving their concluſions 
from thoſe which they held to be the undiſputed principles of reaſon, made great 
uſe of the authority of the Doctors and appealed to it on every occaſion. 
Beſides, conſiderable reſpect is due alfo to the uſages of nations, which att 
civilized. Men have naturally more humanity and a higher ſenſe of juſtice 
than ſome will allow them to have; their conduct is uſually blameleſs; and na- 
tions convinced that they ought to obſerve the rules of juſtice, and that commerce 
could not otherwiſe be maintained, generally obſerve them. Hence the law of ns 
tions is in the pandects defined to be that which nations uſe," jus gentium oft, fu 


tinual uſe, univerſal cuſtom is a ſtrong proof of the title, which any given rule has 
to be counted among the laws of nations. Quod naturalis ratio inter omnes homie 
conſtitw!, 


it. VIII. Of Cuil Law. we”: 


iruit, id apud omnes pereque cuſtodirur ; vocaturque jus gentium, quaſi quo jure on- 
gentes utuntu. J. 9. F. de juſt. et jure. Tis true, men are actuated by ſel- 
motives. Therefore, they are, in ſome caſes, regardleſs of the dictates of 
manity; they may err, and their errors may become general, Beſides, it 
y happen to be diſputable, whether that, which ſome people hold to be a 
w of nations, is one in truth; for ſome cafes muſt be dubious. / Therefore, 
day happen to be diſficult to trace ſome of the deciſions of the learned, and 
the cuſtoms of nations upwards to thoſe firſt and indubitable principles, which 
\entioned. Hence, the Law of nations has, by the Doctors, been divided in- 
the primary and the ſecondary, 6@ 
© 68, The primary, it has been ſaid (F 66.) is that, which is immutable, and 
ich, it is impoſſible for mankind to doubt of their obligation conſtantly to 
ſerve. The ſecondary * confiſts of certain rules, which are diſputable, arbi- 
rary, and mutable; and which are, therefore, fixed by treaties.” Its obliga- 
y force depends upon the arbitrary deciſions of men. Therefore, it muſt de- 
its authority from that conſent, which nations give, from thoſe promiſes 
ich they make, and from thoſe engagements, under which they bring them- 
es by treaties to obſerve it. Since it derives its force from treaties, it is plain, 
t it is mutable. It may be altered by thoſe ſtates, which obſerve it; for its 
Wioatory force depends upon conſent alone. Therefore, the obligation to ob- 
e it laſts no longer than that conſent. Of courſe, as ſoon as nations agree 
to obſerve it, but to obſerve another rule in place of it, it ceaſes to be o- 
4 atory. by | | | 
ſay, as ſoon as nations agree not to obſerve it; for it is not optional to a ſtate 
er to obſerve or not to obſerve it. It ought to notify its diſſent to thoſe o- 
ſtates, with whole concurrence it was enacted ; for the primary Law of na- 
Ws is immutable and conſtantly obligatory. Therefore, it is neceſſary that 
alteration be made, and begin to be carried into execution, without infrin- 
g that primary Law. But it enacts, that notice of the intended alteration be 
n the other ſtate by that one, which intends to make it, before it begins to be 
ied into execution; for it is entitled to have full time to deliberate concerning 
conduct which it ought to hold after the alteration. 


TTY 4H 0 
| Of Civil Law. 


AN has, by his wants, by his ſocial affections, and by force, been 
L obliged to enter into Society. He is bound conſtantly to obſerve the 
s of nature; ({ 18. ig.) but he is endowed with liberty, and he is imperfect. 
refore, he muſt be inconſtant in his conduct, and muſt frequently abandon the 
s of virtue; for the conduct of every imperfect, paſſionate, rational crea- 
muſt be irregular (F 15. 20.) . Iraſcible, he may injure his fellows; ſelfiſn, 
may invade their property; concupiſcible, he may violate their chaſtity ; am- 
dus, he may encroach upon their rights; ignorant, he may not know his du- 

heedleſs, he may neglect to do it. | 5 
o ſoon, therefore, as mankind form themſelves into great ſocieties, govern- 
tand legiſlation become neceſſary. For regard to the general peace as well 
, Perſonal ſafety muſt make thoſe, who are aſſociazed, endeavour to hinder e- 
Individual from tranſgreſſing the Laws of nature, and from doing that ill, 
h he might by his paſſions be led to do. For this purpoſe, they muſt 
t out his duty to him ; muſt eſtabliſh rules for regulating his conduct; and 
by proper motives, induce him to obſerve them.  Thole rules, which are 
; „ 3 eſtabliſned 
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| ſociated form, the legiſlative which eſtabliſhes the rules, the judicative whichy 
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eſtabliſhed in ſociety for regulating the conduct of the members of it, are ol 


, 


Civil Laws. 1 0 | 

But the impulſes of paſſion may, in ſome caſes, be more powerful than al 
ther motives. Hence, the Laws may be tranſgreſſed; the public tranquil 
may be violated ; differences may ariſe among private men. But it would 7 | 
the peace of the world, if one was, on every occaſion, to do juſtice to hind 
and, with his own hand, to puniſh thoſe, who offended him. It were, x; 
were, in ſociety to live out of it. Therefore, Officers mult be appointed i 
taking care that the Laws be obſerved, for puniſhing tranſgreſſors, and for d 
termining diſputes. Thus, the different powers, which are neceſſary to every 


plies them to particular caſes, and the executive which carries them into execy 
on, diſcloſe themſelves in every even the moſt ſimple aſſociation of manking, 
$ 70. The end, therefore, of government, of legiſlation, and of civil inſtiny 
ons is to oblige'man, to obſerve conſtantly and in all his actions the Law of! 
ture; for the end of them all is to oblige him to do his duty. But it is 
duty conſtantly to obſerve the Law of nature ({F 19. ſqq.) *Tis true, the cy 
mentators on the Roman La call juſtice the end of Civil Law; and their notions ny 
be extremely true. But they expreſs themſelves, ſurely, in very imm 
per terms; for the word yuſtice conveys an Idea very different from iu 
which is conveyed by the words the obſervance of the Law of nature.” Thi 
the real end, at which all Civil Law ought to aim. *Tis true, all things aren 
practicable; it is neceſſary, therefore, to diſtinguiſh the practicable from f 
impracticable, and not to beſtow time, pains, or expence in attempting imprati 
cabilities. There is a perfection, which is Ideal, and at which, it is probe 
human government ſhall never arive. But it would be wrong for men tot 
ſpond. They ought, ſurely, to aim at the nobleſt ends, and to do all, whi 
it lies in their power to do, in order to arrive at them. Therefore, human 
veraments out to aim at getting men conſtantly to do their duty. In fact, thi 
the end, at which they all either aim or pretend to aim; for bei 
thoſe inſtitutions, which are made in order to hinder them from dot 
719uftice to one another, ſchools are erected, religion is eſtabliſhed, and pri 
are conſecrated, in order to inſtruct them in the duties, which they owe not 
ly to their neighbours but to Gop and to themſelves, to teach them virtue, ul 
to perſuade them to practice it. Accordingly, the Roman Lawyers {cen 
have had Ideas of the end of Government more exalted than thoſe of their n 
dern commentators. They had an eye to the pulchrum, the honeſtum, of 
70 d, the perfection at which virtue can be ſuppoſed to arrive; for tl 
command us not only to give to every man that, which belongs or  « 
to him, and to abſtain from doing hurt to others, but to live honeſtly. |} 
precepra ſunt hac ; honeſte vivere, alterum non ledere, ſium cuique tribuere, |. 10.\ 
f. de guſt. et jure. Thus, one of the fundamental precepts, on which the! 
{tem is erected, is honeſte vivere k. They conſidered, that an action nig 
perhaps, be permitted by human Laws to be done, which, nevertheleſs, ought} 
to be done. Non omne quod licet, honeftum eſt. I. 144. F. d. r. j. Ther 
they commanded men to obſerve the honeſtum in their conduct. Nay, U 
went fo far, as to hold every thing, which was diſhoneſt, inhoneſtum, turf 
be impoſſible. Quæ facta ledunt Pietatem, exiſtimationem, verecundiam noſiranh 


(ut generaliter dixerim) contra bonos mores fiunt ; nec facere nos poſſe credendu' 


J. 15. F. de condit. inſtitat. WU 
$71. The real end, therefore, of human Government and of Civil Lav 
oblige men to obſerve the Law of nature. Conſequently, if men were of tt 
ſelves diſpoſed to obſerve it, there would be no neceſſity for human laws; 
there would be no occaſion to uſe forcible means, in order to make the 


2. Tha meaning of the hone/ur: is beautifully explained by Cicero in his books de officiis, de finibut, and 
works, | 


* N oy 


that, which they were willing to do without them. United by affection, and 
enamoured of virtue, they would conſpire together in diffuſing happineſs among 
their kind. In ſuch a ſituation Society, nay Government, might be eſtabliſhed ; 
but the principal, if not the ſole view of thoſe veſted with authority would be to 
form ſchemes, by executing which with united endeavours the happineſs of the 
people might be promoted. It is true, therefore, as St. PauL ſays, that the 
Lay is not made for a righteous man, but for the lawleſs and diſobedient, 
« for the ungodly and for ſinners, for unholy and profane, for murderers of fa- 
« thers and murderers of mothers, for manſlayers, for whoremongers, for men- 
« ſtealers, for liars, for perjured perſons, and if there be any other thing that is con- 
« trary to found doctrine.“ Laws were made not for the righteous, but for the 
wicked: For the righteous are a Law unto themſelves; their own hearts would 
lead them to do that which is right and juſt, whether any laws had ever been 
enacted by Civil Government. But the wicked, impelled by the violence of 
furious paſſions, and actuated by the moſt {ſelfiſh motives, need to be reſtrained 
by force, and by the fear of puniſhment from tranſgreſſing the Law of nature. 

\ 72. Since rules muſt be eſtabliſhed for regulating the conduct of mankind, 
it is plain, that there muſt, in every ſtate, be a power, ſubject to none, and 
ſuperior to every other ; for rules muſt be eſtabliſhed ; therefore, there muſt be 
ſome power to eſtabliſh them, that is, there muſt be a /egi/larive power. This 
power both muſt and ought to be ſupreme, abſolute, and uncontrolable ; for 
the neceſſities and the peace of ſociety require, that the rules, eſtabliſhed by it, 
be obſerved by mankind. Therefore, its will muſt be obeyed. But there could 
be no rules, which men could either know or be obliged to obſerve, if there was 
not a power, acknowledged by them to. be ſupreme. In every ſtate, therefore, 
there muſt be ſome where lodged a ſupreme legiſlative power, whoſe will is law, 
and muſt be obeyed. e | 

$ 73. The legiſlative authority muſt, in every ſtate, be not only ſupreme, - 
but one. If there were two contending powers, each laying claim to it, endleſs 
ditorder, diſturbance, and diſpute would ariſe in ſociety ; for their different ordi- 
nances would neceſſarily produce frequent colliſions ; the people would live in con- 
{tant perplexity, doubtful. whether they ſhould obey the Laws enacted by the 
one or thoſe enacted by the other power; the rights of mankind would, thereby, 
be rendered precarious; the ſubjects would want fixed rules for conducting their 
affairs, the judges for regulating their judgments. Beſides, each of the parties, 
contending for ſupremacy, would be ambitious of having its own laws alone 
obeyed by the people. Thus, parties would be formed; civil diſcords would 
ariſe; force alone could determine the controverſy; and the ſtate would be in- 
volved in confuſion and civil war, till one of the parties ſhould, by its ſuperior 
ſtrength, cunning, or addreſs, obtain the maſtery, and ſhould be acknowledged 
by the other to be the alone legiſlative power. Thus, the ſuppoſition of more 
than one legiſlative power neceſlarily implies manifold abſurdities. e 

974. From what hath been ſaid concerning the origin of Government, the 
end of civil Law, and the neceſſity of the exiſtence of a ſupreme power in every 
ſtate, it is plain, that a civil Law may be defined to be a general rule, eſtabliſh- 
ed by the ſupreme legiſlative power in any ſtate, which the ſubjects of that ſtate 
are obliged to obſerve in regulating their voluntary actions. And the Civil Law 
is © tne ſum of thoſe general rules, eſtabliſhed by the ſupreme legiſlative power 
un any. ſtate which the ſubjects of that ſtate are obliged to obſerve. in regulating 
their voluntary actions.“ From theſe definitions it will be eaſy to ſhew the na- 
ture of Civil Laws; for from them it appears, I. That civil Laws are rules. 
II. That they are rules for regulating only the actions of men. III. That they 
are rules for regulating their voluntary actions alone. IV. That they are general 
rules. V. That they are eſtabliſhed by the ſupreme legiſlative power of the ſlate. 


VI. That they are rules, which all the ſuljects of that ſtate, and they alone, are 
obliged to obſerve. Sk 
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80 Of Civil Law. Book I. 
C 75. Civil Laws are rules ($ 74, ax. 1.); for all Laws are rules. (5 2. 2, 
16. 17.) Ik 55 | | 
9 76. They are rules for regulating actions alone. (§ 74+ ax. 2.). By an action 
[ mean that, which is different from thought, is oppoſite to it, and produce; 
a ſenſible effect. The thoughts of the heart are known to the Searcher of 
hearts alone; they fall not under the obſervation or cognizance of man. B 
conſequence, they cannot be ſubjected to any rules, eſtabliſhed by him. He 


cannot control them ; he cannot hinder one from having them ; becauſe he 
cannot diſcover them. Of courſe, it would be in vain for him to attempt to dy 


it. Therefore, tho? one, who entertains wicked thoughts, may, in the eye of 
Gor or of conſcience, be culpable ; human Laws can take cognizance of hi 


actions alone; for they relate to them alone. 

Hence it has been admitted by all legiflators, that no man either can or 
ought to be puniſhable for his thoughts. Cogirationis prnam nemo patitur. J. 18, f 
de penis. Society is injured not by thoughts, but by actions. Tis true, a le- 
giſlature may be ſo ſilly as to enad, that men ſhall think after a determinate 
manner, and may annex a ſanction to its ſtatute. But it is impoſſible for it to 
know with certainty, whether its will is or is not obeyed; for it cannot penetrate 
into the heart. So long as man continues to thin only, and forbears to ad, 
there can be no evidence of his guilt. 

Since the thoughts of the heart are not diſcoverable by man, it is plain, that 
thoſe exerciſe a moſt unlawful tyranny, who hold inquiſitions, in order to dif- 
cover the ſentiments of others. Nothing is ſo much a man's property, as his 
thoughts; no body has a right either to know them, or to compel one by 
torture to diſcloſe them. La vie et les biens ne ſont pas plus a eux que leur maniere 
de penſer. — Qui peut ravir Pune peut encore mieux ravir l'autre. As long as one 
chuſes to conceal them, and forbears by ouvert acts to declare them, no hu- 
man tribunal is entitled to attempt to diſcover them, much leſs to pronounce deci- 
lively concerning them. Hence the Goſpel forbids us to judge, leſt we be judg- 
ed. We may entertain unjuſt ſuſpicions concerning our brethren, who may have 
as good reaſon to entertain the fame concerning us. 


Since Society is injured by actions alone, it is plain, that thoſe exerciſe a moſ 
unlicenſed tyranny, who endeavour to bind with fetters the thoughts of men, 
and to reſtrain the freedom of ſpeculative diſquiſitions. One need never be an: 
xious about the cauſe of virtue or that of truth. They may ſuffer by being con- 
cealed, but can never ſuffer by being examined. Truth will ever be com 


ſiſtent with itſelf; and the cauſe of virtue is too well founded to ſtand in need 


of tyranny to ſupport it. | 

From the ſame principle it follows, that the freedom of the Preſs ought not 
to be limited; for men have a right to think. for themſelves, and to publiſh 
their thoughts to the world. Reſtraints, impoſed on the Preſs, may well do 
harm; they hardly can do good to fociety. In truth, liberty, learning, 
religion, improvement, every thing, in ſhort, which is valuable in life, 
is connected with it. Pour jouir de la liberté, il faut que. chacun puiſſe dire 
ce qubil penſe ; et pour la conſerver, il faut encore que chacun puiſſe dire ce qui 
henſe kx. ?Tis monſtrous, therefore, at this time of day, for men to attempt, un- 
der the pretext of the authority of laws, which ought never to have been e 
nacted and are gone into deſuetude, to introduce an inquiſitorial power, by at 
tempting to reſtrain the liberty of the Preſs. Every body knows, that thoſe, 
who appear, in particular caſes, to be moſt zealous for reſtraining it, and affect 
a ſuperior regard for religion, are, at bottom, uſually actuated by the meanel: 
motives. In order to acquire a low popularity with the ignorant, to ſatisfy pri- 


vate reſentment, or to ſerve the turn of political enmity, they forfeit their inte- 


grity, and ſacrifice the rights of mankind. ?Tis often of little importance, ſays the 
great MONTESQUIEU, in a free ſtate, whether individuals reaſon well or ill. It k 
| 8 enough, 


D Pefprit des loix. liv, 19. ch. 17. 
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enough that they reaſon; for from thence proceeds that liberty, which enſures 
| the effects of theſe very reaſonings. Dans une nation libre il eſt tres ſouvent in- 
different, que les particuliers raiſonnent bien ou mal. Il ſuffit qu? ils raiſonnent. De- 
« 14 ſort la liberté, qui garantit les effets de ces mèmes raiſonnemens.“ The cry has 
always been raiſed by artful men, that religion was in danger. Little do they 
conſider, how much proner men are even to ſuperſtition, much more to religion, 
than to irreligion and to atheiſm. Religion, therefore, can never be in danger. 
The danger always is, that ſuperſtition may prevail. Thoſe, therefore, who have 
the honeſty to combat it, notwithſtanding all the obloquy with which they may 
be reproached by the furious or the flagitious, deſerve well of mankind. All 
the atheiſtical works, which were ever publiſhed, have never done ſo much real 
miſchief to religion, as the imprudent, inquiſitorial fury of the Zealots 
I mean not to ſay, that the Law approves, in all caſes, of the thoughts of 
the heart Nothing leſs. They may be wicked and abominable; and men, as 
they are culpable for harboring-them, would be puniſhable for them, in caſe they 
were diſcovered ; for the Law would preſume, that perſons capable of entertain- 
ing them, might prove dangerous members of ſociety, and might carry their 
wicked intentions into execution. But, it being impoſſible to diſcover the ſecrets 
of the heart, the Law requires, in all caſes, ſome ouvert a&, before it pronounces 
deciſively concerning them; for evidence cannot otherwiſe be got of them, than 
from actions, which are the objects of the external ſenſes *. | 
But the well-being of ſociety is greatly connected with the thoughts of men's 
hearts; for wicked ways of thinking are uſually: accompanied by ways of acting 
equally wicked, Hence, every wiſe legiſlature, by eſtabliſhing ſchools, acade- 
mics, and ſeminaries of virtue, ought to take particular care, that the minds of 
the Citizens be early formed to it, be inſtructed in wiſdom, and be led to 
embrace juſt opinions concerning the conduct which they ought to hold in the 
world. SS e ge ATE N | 
$ 77. But laws extend not even to all the actions of men. They are rules for 
regulating voluntary actions alone, (F 74, ax. 3.) that is, ſuch, as proceed from 
choice, and are ſuppoſed to be ſubjected to the volition, power, and controul of 
man; for ſome actions, it has been ſaid, are voluntary; others are involuntary. 
($14. ). Law relates to the former alone; for they are alone controllable by man. 
All human Laws ſuppoſe mankind endowed with a power of acting in different 
ways, and of determining themſelves to act in one of thoſe ways, rather than in 
another. Thus, they ſuppoſe, that one, who has committed murder, might 
have abſtained from committing it ; that one, who has made a promiſe, might 
have forborne to make it; that one who has bound himſelf by a formal deed, 
might have not bound himſelf. Tis, therefore, to ſuch actions alone as are vo- 
luntary, or as it is ſuppoſed man either may or may not do, that Civil Laws re- 
late. Their involuntary actions are not under their power; they depend not on 
the free- will or choice of man, but proceed from neceſſity, which hinders them 
from being otherwiſe than as they are. Thus, a man who is in health, uſes ex- 
erciſe, and abſtains for hours from food, cannot hinder himſelf from growing 
hungry ; becauſe the uneaſineſs, attending hunger, ſeems to depend on the mate- 
rial conſtitution of man, and to be a neceſſary conſequence of the Laws of nature. 
| Therefore it would be abſurd to make a law forbidding any man to grow hungry. 
In the ſame manner, it would be abſurd to make a Law, forbidding him to do 
any thing, which he has it not in his power either to do or not to do. Such 
laws could not be obeyed ; they could not ſerve any good purpoſe ; therefore, 
they would be abſurd. = | 3 5 
| Since Laws are referable to ſuch actions alone, as are in the power of men, it 
* plain, that they can extend to future ones alone, that is, to thoſe, which, are 
e be done er the Law is exacted, arg. p. ſt. R. I. c. 13.54 5. c. 23.— R. II. 
( 7. 8.—1. 7. C. 4 legib. For man cannot regulate others than theſe. Acti- 
| ons, 


® See Sir WiLLtam YounG's ſpeech in Lord Lovar's trial. 


the judge according to Circumſtances. 


the end, intended by them, may ſoon be accompliſhed. 


. 


52 Of  Croil Law. Book [ 


ons, which are done, are, like time which is paſt, irrevocable, and out of the 
power of thoſe who did them. Men both do and ought to regulate their con- 


duct by the Laws, as they ſtand at the ſucceſſive times at which they ad. 


Therefore, it would be unjuſt to enact Laws, which ſhould have a retroſpect ; fo 
men do their duty by acting conformably to the preſent Law. If they obſerve it 
they are not culpable; of courſe, they ought not to ſuffer for it. Laws, there. 
fore, are never underſtood to have a retroſpect. I ſay, are never underſtood to 


have a retroſpect. No doubt, if they expreſsly bear that they ſhall have it, ex. 


ecution mult be given to them; for they muſt be interpreted. It may be hard; 
But the will of the Legiſlature muſt be-obeyed ; words, which are clear cannot be 
explained away. 1.7. C. de legib. | „ 
Indeed, it may, in ſome caſes, be proper to give them a retroſpect. For in- 
ſtance, if one has been guilty of ſome extraordinary tranſgreſſion, which either 
is not puniſhable by the common Law, or deſerves the animadverſion of the fu. 


preme power itſelf on account of the peculiar circumſtances attending it, it may 


be proper for the Legiſlature to teſtify its diſpleaſure at the delinquent and its de- 
teſtation of his crime, by enacting a Law and inflicting an extraordinary puniſh. 
ment upon him. But this, if it is attentively conſidered, is not properly to give 
Law a retroſpect. It is to inflict on a criminal a puniſhment adequate to a crime 
committed by him. : ? 

In the ſame manner, if a Law is ambiguous, and needs to be explained by 
the legiſlature itſelf, it may ſometimes be reaſonable to give a retroſpect to the 
interpretation, that is, to apply to cafes prior to the explanatory law, that 
interpretation which has been given by the Legiſlature. 1427. c. 107. The 
occaſions, on which it may be proper to do ſo, muſt be left to be determined by 


$ 78. Laws are general rules. (d 74. ax. 4.) I. 8. ff de leg. for they attend 


not to the circumſtances of perſons, of times, and of places, by which particular 
.caſes may be diſtinguiſhed. They relate not to them; but are conceived in ge- 


neral terms, ſo as to be applicable to every caſe, which is intended to fall under 
them. Jura non in ſingulas perſonas, ſed generaliter conſtituuntur. 1. 8. F. de legib. 
Hence the Law is by PaPIN4aN called commune preceptum. l. 1. F. de legib. 


"They may therefore be called general rules in two different reſpects; 1) in reſped 


of the perſons, who are to be governed by them; 2) in reſpect of the thing, f 
to which they relate. , 1 
They are called general rules 1) in reſpect of the perſons, who are to be go 


verned by them: for every one of them is, as far as its nature admits, obliga- M 


tory on all the Subjects. They are all bound to regulate their conduct by them. 
1 fay, as far as their nature admits ;* for ſome Laws are intended to produce 
more extenſive effects than others. Such, for inſtance, is the Law concerning 
murder. It, by its own very nature, is originally, primarily, and immediately in- 
tended to extend to every individual member of the commonwealth. Its influ- 


ence, therefore, is more general than that of one, which originally, primarily, 


and immediately concerns thoſe alone, who live within the limits of a particu 


lar County. Again, the influence of this one muſt be more general than that 


of one, which relates to a ſingle individual alone. However, all of them are 
general rules; for all the citizens are obliged, in every caſe, in which they hatte 
occaſion, to regulate their conduct by them. 3 

Beſides, thoſe can hardly be called Laws, which relate not to the general i. 
tereſt of all the members of the commonwealth. Such as relate to the concert 
ments either of private men, or of private corporations, are properly called fr 
vate ads; tor they contain not any rule, which can be obſerved by the people. 
They either grant a privilege to ſome particular perſon, or ordain a penalty to be 
inflicted upon him. Therefore, the effects of them muſt be very limited; fol 


Beſides 


- 
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Beſides, they may be ſaid to be general rules; becauſe the judges are bound 
to regulate by them their deciſions of all thoſe caſes, which come before them, 
and to which they are applicable. And this is true not of thoſe laws alone, which 
are the moſt general, and are declared to be publick ones, but of thoſe, 
which are private. For the judges are bound in all their deciſions to have regard 
even to thoſe private ones, in caſe the parties-litigant plead them. I fay, 
in caſe parties plead them; for there are in all countries ſome Laws, which 
are not underſtood to make a part of the public Law of the land. Therefore, 
they are not preſumed to be known to the judges of it; for they are, as it were, 
private, latent deeds, which are not notorious. Of courſe, the judges cannot 
take notice of them, unleſs the parties, who are entitled to do it, found ſpeciall 
upon them. In this reſpect, they differ from thoſe Laws, which are called 
public; for the Judges are bound to know thoſe, which are public, and to go- 
vern their deciſions by them. | | 8 „ 

Laws may be ſaid to be general rules, 2) In reſpect of the caſes, to which they 
relate; for they are accommodated to things, as they generally. happen. They 
are ſuited to the ordinary courſe of events, and ſeldom take uncommon caſes in- 
to view. It is impoſſible for a legiſlature to imagine all that variety of contin- 
gencies, with which human affairs may be diſtinguiſhed. Negue leges, neque ſe- 
natuſconſulta ita ſcribi poſſunt, ut omnes caſus, qui quandoque incideriut, comprehen- 
dantur : ſed ſufficit, et ea, que plerumque accidunt, contineri. I. 3. 4. 5. 6. 10. 
11. 12. 13. F. de leg. | 


$79. Laws are rules eſtabliſhed by the ſupreme legiſlative power of the ſtate. 
(7A. ax. 5.) For in every ſtate there muſt be a ſupreme power; this power 
muſt be one; (F 72. 73.) tis it, which has alone the power of eſtabliſhing rules, 
which muſt be obſerved by all the ſubjects, or, which is the ſame thing, of e- 
gnacting laws; for Laws are thoſe eſtabliſhed rules, which mult be obſerved by 
dhe people. | e OPER ty 

Since the ſupreme power has alone the power of legiſlation, it is plain, that it 
matters not in whom it be veſted. So it be ſupreme, it has the legiſlative power, 
and its laws muſt be obeyed, whether it be veſted in one or in many. 

Since Jaws are rules eſtabliſhed by the ſupreme legiſlative power, it is plain, 
that it muſt have a power both of enacting new ones, and of amending, re- 
pealing, or altering thoſe, which were enacted in former times: for 'tis it, and 
it alone, which makes them; therefore, its will is Law; and every thing, 

which it declares to be its will, is Law, whether it be ſomething, which it never 
willed before, or ſome amendment, alteration, or repeal of that which it had 
vVvilled before. Of courſe, it muſt have a power both of enacting new Laws, 
and of amending, altering, or repealing old ones; otherwiſe it could not be 
d to be ſupreme, which it is, however, confeſſed to be; for it is ſuperior to 
every other power, and is ſubject to none. But one, poſſeſſed of ſupreme 
power, may actually do any thing, which it pleaſes. Its dictates are uncon- 
trollable, and muſt be obeyed. | 214.18 e 
lchuſe to ſay, that the ſupreme power has the power both of making new 
lass, and of altering or repealing old ones, rather than uſe the expreſſion of 

the Roman Law, that it is Jegibus ſolura, is not bound by the Laws, and is not 
obliged to obſerve them ; for that expreſſion is ſuitable to thoſe Governments 
alone, in which the ſupreme power is veſted in one abſolute deſpotic Monarch. 
Beides, it is liable to be miſapprehended, and may be made the foundation of 
SS <7 falſe and ſophiſtical concluſions. CHEN 502 | 
i In ſtates, in which one man has uſurped the ſupreme, abſolute, and uncon- 
„ trollable power, for all deſpotic power is founded on uſurpation, every his 
Ill is Law. Therefore, he is unaccountable for his conduct. So he is not 
bound to obſerve the Laws ; becauſe he may alter his mind, and may act as 

he pleaſes, Of courſe, not only has he the power of making, altering, and 
repealing laws, but he is not even bound, in his private conduct, to obſerve 
| „ them; 
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them; fince he cannot be made accountable for it. Therefore, he is properly 


aid to be Jegibus folutus. Princeps legibus ſolutus eft. 4. 31. F. de tegib. 


But in ſtates, in which the ſupreme power is veſted not in one, but in many, 
it would be abſurd to fay, that that body, which is veſted. with it, is lepibur jy. 
lutum, is not bound by the Laws; becauſe the expreſſion might be mifunderſtood 


to mean, that the individuals, of which the Collective body confiſted, were not 


bound to obſerve the Laws in their private conduct ; than which no propoſition 
can be more falſe; for it is not in their private and individual capacity, it is in 
their public. and collective one alone, that the members of the fupreme legiſlative 
body can be ſaid to be not bound by the Laws. „„ | 
The collective body is, indeed, legibrs ſolutum; for its ftatutes are laws; 


but the individual members of it are not. They are bound to obſerve the Laws, 


and are accountable for their conduct; becaute every. one, whe is not veſted 
with abſolute authority, muſt neceſſarily be accountable to ſome body. There. 
fore, it ſeems to be more proper to ſay, that the ſupreme legiſlative power has 
power to make, alter, and repeal Laws, than that it is not bound by them. 
Indeed, every power, whether ſupreme or ſubordinate, is bound to obſerve ſome 
laws; for every man, be he king or be he ſubject, is bound to obſerve the eter- 
nal laws of natural equity, and to regulate his conduct by them. Therefore, 
tho? it is true, that Monarchs, who are abſolute, may not obſerve them, and 
cannot actually be called to account for their conduct, it is, however, their du- 
ty conſtantly to obſerve them; the obligation is perpetual ; . they ought to do e- 
very thing, which they can do, to make their people happy, and ought to con- 
ſider the power, of which they are poſſeſſed, as a truſt depoſited with them, 
in order to be employed to promote the good of Mankind. C'eſt donc 
la Juſtice, qui doit faire le principal objet d'un Prince. C'eſt donc le 
bien des peuples qu'il gouverne, qu'il doit preferer a tout autre interet. Le 
* Souverain, bien loin d'ttre le màitre abſolu des peuples qui ſont ſous fa domi- 
nation, wen eſt que le premier magiſtrat “.“ He ought not to think, much 
leſs ought he to act as if he thought, that his power was beſtowed on him for 


no other end, than to afford him the means of ſatisfying his pride, his vanity, 


or his paſſions. He is bound not only not to abuſe mankind, but to do all, 
which he can do, to make them happy. Therefore if he abuſes his power and 
his ſubjects, he commits a moſt ſacrilegious breach of the truſt repoſed in him, 
is culpable for his conduct, and is accountable for it. His people have a right to 
do juſtice to themſelves; and it is prudence alone, which ought-to reſtrain them 
from exerciſing it; for it ought never to be exerciſed but on extraordinary occaſions. 

Since the ſupreme Legiſlature has the power of making, altering, and repealing 
laws, it follows, that its poſterior ſtatutes muſt derogate from thoſe, which were 
prior to them; 1. 4. F. de conſtitut. princip. I. 26, 27, 28. F. de legib. for it 1s 
the will of the Legiſlature, which is Law. By conſequence, the Law muſt al- 


Ways be its preſent will; for the ſame principle, on which the former will was al- 


lowed to be Law, at the time at which it was declared, entities the poſterior 
will to have the authority of Law at the time, at which it is declared. There- 
fore, if the Legiſlature at different times makes contrary Laws, that, which is laſt 
enacted, has alone obligatory authority. 3 We 

Since it is the ſupreme power, which has alone the power of legiſlation, it 1s 
plain, that no inferior power has a right to make Laws, which ſhall be obligatory 
on all the people. Hence, neither any private perſon, nor any inferior magiſtrate, 
nor any corporation has power to make them. *Tis true, Judges, magiſtrates, 
and corporations may lay down general rules to be obferved either by themſelves 
in the exerciſe of their authority, or by thoſe ſubject to their juriſdiction. But 
theſe are not properly Laws ; for their authority is not univerſal, it extend 
not to all the Subjects; it is limited to thoſe, who live within the territory of the 
inferior power, which makes them. Beſides, they are not obligatory even _ 


* Anti-Machiayel, chap. 1. 
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them, in caſe they are repugnant to the general Laws, enacted by the ſupreme 
leviſlative power of the State. | ES 5 | 

$ 8. The Subject are bound to obſerve the Laws, and to regulate their acti- 
| ons by them; (974. ax. 6.) for Government being neceſfary to the happineſs of 
ſociety, it becomes neceſſary for mankind, therefore, it is their duty to ſubmit to 
it. By means of it, every one lives in peace, enjoys his property, and is pro- 
tected from injuries. Thus, he feels the advantages of it; therefore, he ought 
to put up with the ſubjection, without which theſe advantages cannot be obtain- 
ed. Of courſe he ought to ſubmit to it. By entring into fociety, he brings him- 
{-1f under an obligation, and tacitly engages to obſerve the Laws enacted in it ; 
for they are neceſſary to its ſubfiftence. Hence Law was by DeMosTHE- 
NES Called Tixiec ovilimn A, communis reipublice ſponſto I $5 . F. de legib. 
981. This obligation is general; it extends to all the ſubjects, that is, to * all 
thoſe, who either by birth or by refidence are really ſubjected to the coercive 
power of the State.“ For, it being neceſſary for men to aſſociate together, to in- 
W {titute government, and to divide themſelves into different nations, there mult be 
W {one rule, by which every individual may know the State to which he is bound 
to attach himſelf. The moſt obvious as well as natural ſeems to be that, by 
which men become Subjects of a particular State 1) by bir7h. For thoſe, who 
originally entred into Society, intended by entring into it not their own utility a- 
lone, but that of their poſterity. Therefore, they muſt be preſumed to have 
ſtipulated the advantages ariſing from it, not only to themſelves, but alſo to their 
children. Of courſe, their children muſt remain ſubjected to the Laws of that 
ſociety, by which both their fathers and themſelves have been protected. I hey 
vere once young, and might have been deprived of their lives or of their eftates ; 
the Laws have protected them during their helpleſs condition; therefore, they 
owe gratitude and obedience to them. Beſides, people uſually have an attach- 
ment to their native country, becauſe they were born, were educated, ſpent their 
early days, made their firſt acquaintance, contracted their firſt friendſhips, and 
have their eſtates ſituated in it; it was the abode of their fathers, and the foil from 
which they ſprang. Hence, the Law of every nation has held a man to be 
pecoliarly attached to that Country, in which he was born, and has ſubjected 
him to the Authority, which is ſupreme in it. Every one, therefore, is held to 
be a ſubject of that ſtate, to which he is aſſociated by birth. J 
The natural connexion, which one has with his Country, is ſo ſtrong, that 
the obligations, and, by conſequence, the rights ariſing from it, deſcend to his 
children; for one is held to be bound to continue always faithful to the intereſt 
of his country ; he is ſuppoſed to love it, and to have great obligations to it. 
Therefore, when he is abroad, he is ſuppoſed to keep it ever in his eye, and to 
be reſolved to return to it. Of courſe, a temporary abſence does not looſe him from 
the obligations, under which he lies to it. Conſequently, he does not, by abſence, loſe 
choſe rights, which he had acquired, and which he enjoyed in it. He has it in 
his power at any time, at which he pleaſes, to return to it, and to the actual 
poſſeſſion of them. So the Law feigns him, on his return, never to have been 
abroad. Of courſe, himſelf, his family, and his eſtate have all the ſame rights, 
which they would have had, in caſe he had always remained at home. His chil- 
WT Cen, therefore, are held to have been born in the Country of their father, and 
s de ſubjects of that State to which he is ſubject. This is a right which they 
have. 80 they may lay claim to it by coming to their father's Country, when 
they pleaſe. Hence the Children of thoſe, who were born within the domini- 
15 and were thereby natural ſubjects of a particular State, are alſo Subjects of 
r 15 : 

Thoſe, who by the accident of their birth are ſubjected to a State, are 
faid to be natural. horn ſubjects of it. Different from them are ſuch, as are ſub- 
5 Jected to it by their reſidence within its dominions; and may, therefore, be ſaid 
be adventitious ſubjects, or foreigners. Their ſubjection is neceſſary; ſince 
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| luntarily by one upon himſelf. Therefore, it is no more than temporary and 


not brought voluntarily by one upon himſelf; it ariſes neceſſarily from an acci- 


and to the laſt moment of his life ; - he cannot, by any 8 by any act of 
bis, looſe himſelf from it. 


ſtate, within which he reſides; fince it is to them, that he owes his immediate 


the obligations, which he has to his native country, being indiſſolvable, he muſt 


makes his ignorance of the Law of that Country, in which he is, excuſable. 


— 
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they are actually liable to be puniſhed, in caſe they tranſgreſs the Laws; the 
power of the ſtate extending really to them : for it extends to all, whom it find 


within its territories. Therefore, it would be abſurd for them to imagine, that 


they were not bound to obſerve its laws. Beſides, during their reſidence with. 
in, its territories, they are W by it. Therefore, they owe * and o- 


bedience to it. 


*Tis true, the obligation, ariſing from refillenite; 1 is not ſo ſtrong, as that which 
ariſes from birth. For the obligation, ſuperinduced by reſidence, is brought vo- 


diſſolvable; it laſts no longer than the reſidence, from which it deſcends; one | 1 
may, by removing out of the territories of the ſtate, free himſelf from all oblige 
tions of obedience to its Laws. But that obligation, which ariſes from birth, is 


dent, which does not, in any fort, depend upon his choice. Therefore, it is 
tual and indiſſelvable ; it attends him to the moſt remote corner of the Globe, 


$ 82. But the power of a ſtate is confined within its own territories; for it ha 
no coercive power without them. So nature, by limiting them, has ſet real 
bounds to its juriſdiction. Beſides, one is bound to obſerve the laws of that 


protection. From hence it follows, that one, who was born within the domi- 
nions of a ſtate, muſt, in caſe he goes into the territories of another ſtate, regu- 
late his actions by the laws of that ſtate, within which he is. At the ſame time, 


ever continue to bear allegiance to it. Of courſe, he is bound to regulate 
his conduct in ſuch manner, as may not be inconſiſtent with that duty, which 
he owes to it. Hence, it is not lawful for him to carry arms, or to do any 
action, which the Law of nature or of his country has declared to be treaſon a- 
gainſt it. 1 

But caſes fr equently happen, which admit not of delay, but require immediate 2 
diſpatch. In them, it is uſually impoſſible to get the advice of council learned Bil 
in the Law. Therefore, in all caſes, in which it cannot be expected that the 
advice of council either ſhould or could be got, it will be ſufficient, if a 2 
er regulates his conduct by the Law of nature. For the neceſſity of the cat 


He either could not or was not bound to aſk the advice of Council. He had 
not, therefore, any other law, by which he could regulate his conduct, than 
the obvious dictates of the Law of nature. He was not culpable, if he acted Wi 
conformably to it. Therefore, it ought to be the rule of judging concerning 
all his actions, tranſactions, or negotiations, about which he either could not ot 
it could not be expected that he ſhould aſk the advice of learned Council. I 
otherwiſe in thoſe caſes, in which he ought to have aſked their advice, before 
he acted, and ought to have conformed himſelf to it. In them it is the Law of 1 
the Country, by which he muſt be judged; for he is bound to know it. 
Therefore, if knowingly, as muſt be preſumed, he tranſgreſſes it, he is inexcuſable, il 
and has no body but himſelf to blame, if he ſuffers for it. 0 

y 53. Since the obligation of obedience extends to all the ſubjects, ($ 81.) 
it is plain, that it is no matter, whether they be high or low, noble or ignoble, i 
rich or poor, young or old, male or female; for all the ſubjects indiſcriminate f 
are bound to obſerve the Laws. 

9 84. But men are bound conſlantly to cblrve the Law of nature, and 
are imperfect. Therefore, the Laws, enacted by them, may ſometimes happel 
to be contrary to thoſe of nature. Of courſe, caſes may happen, in which! 
may be lawful, nay in which one may be bound to diſobey them; for eve!}. 
one, it has been ſaid, (F 19.) is bound conſtantly to obſerve the Law of nature. 


Therefore, 
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Therefore, it may be, in ſome caſes, one's duty to diſobey the Laws enacted 
N. | | 

I age Uh the council for Dr. Sach EVEREL in thinking, that it is im- 
proper to ſpecify the particular caſes, in which one may or ought either to diſobey 
or to reſiſt the ſupreme power; for Government and order are eſſential to the happi- 
neſs of the world. Therefore, one ought not raſhly. to unhinge it by diſobedi- 
ence, much leſs to diſturb its peace by reſiſtence. Diſobedience is apt to intro- 
duce confuſion, and to beget a contempt of that power, which ought to be re- 
ſpected by mankind. Diſorder, if once introduced, is not eaſily re-eſtabliſhed. 
Much leſs, therefore, ought one forcibly to reſiſt or to rebell againſt the ſo- 
vereign power: for civil war is attended with many calamities; it interrupts the 
peaceful labors of men; of conrlſe, it cauſes many of the people to want bread, 
becauſe they cannot find work. Beſides, it produces rapine, anarchy, and 
bloodſhed. Therefore, thoſe, who raſhly raiſe rebellions againſt a well eſta- 
blithed Government, are, ſurely, guilty of an atrocious crime. 1 80 

But caſes may happen in which it may be lawful to diſobey, nay, not only 
to diſobey but to rebel. For diſobedience and Rebellion are very different. 
Some actions, which will juſtify the one, may not juſtify the other. 

In general it may be ſaid, that one ought to diſobey in all caſes, in which it 
sa 1 worſe action to obey. For one ought not in all caſes to abſtain from obey- 
0 ing a Law, which appears to contain a command that is, in itſelf, immoral. It 
i not every degree of immorality, which will juſtify diſobedience. Obedience 
is a moral duty, as well as others; and the obligation to it may be ſtronger than 
that to diſobedience. In all thoſe cafes, therefore, in which the obligation to 
obey is ſtronger than that to diſobey, that is, in which it is a worſe action to 
diſobey than to obey, one ought to obey ; becauſe by obeying he does his du- 
ty, and by diſobeying he would be guilty of a breach of it. But in all 
Whoſe, in which the obligation to diſobey is ſtronger than that to obey, that is, 

in which it is a worſe action to obey than to diſobey, one ought to diſobey. 
'Tis true, by diſobedience one trangreſſes the Civil Law, and may be puniſh- 
ble. But one ought rather to expoſe himſelf to puniſhment, and to undergo 
it, than do a bad action. i ns 
Again, in ſome caſes the conduct of the ſupreme power may juſtify not only 
diſobedience, but even rebellion ; and theſe may be determined by an applicati- 
jon of the rule, which has been juſt now explained. | 155 
Much muſt depend on the nature of that Government, which is diſobeyed. 
A people, who enjoy the bleſſing of a good political conſtitution, ought to be 


* 
SEW 


cautious to-avoid doing, any thing, which may make them run the riſk of loſin 
it. Such as Jive under an abſolute monarch, can hardly be worſe than they 
ec. Therefore, regard to their conſtitution ought never to reſtrain them from 
eſiſtence; they ought to be reſtrained from it only by regard to the conſe- 
quences, which it may have on the happineſs or unhappinels of their country. 
| | Of courſe, it may be affirmed, that a people, living under an abſolute mo- 
1 march, have a right, and are entitled to avail themſelves of every opportunity, 


which they may have of bettering their political conſtitution, of acquiring li- 
Wcrty, and of curbing or reſtraining within proper limits the power of the Crown. 
ay, they have a right to do it; for all Government is intended for the good 
2 bf mankind, Therefore, they have an indefeaſible right to eſtabliſh that form, 

ich muſt, by its own nature, make them moſt happy. But happineſs and 
lependence are inconſiſtent. Indeed, it is impoſſible for one, who knows that 


1 * 8 * 
— N 8 e pn es e INLET Wt 
: ; 6 bh Ea PRINTS. Oc dE nony 8 r 5 N 15 L 
8 — 8 WEE ATED KKK n RE : \ T2197 3 
by hs « * ö F 8 1 SN 95. ks” VS n 
OT Is ee ² AAA IO nn ROD LORE OLE Me Ld ned Tb iro oe Eo ET e eee Coreg Ne tor 
RA ne A RE CGE CS TETESIED 
$3 2 * N „„ of w_ 1 7 ee e eee me an © Pra e 0 - : 
DEEMED COTE LOT 3 | \ = „ 


6 his life, his property, and his all are dependent entirely on the caprice of one man, 
4 0 be caſy. Of courſe, a nation, which is ſubjected to the abſolute dominion 
e © monarch, cannot be ſo happy as one, which lives under the Government 


br certain fixed and eſtabliſhed rules. Liberty, therefore, is the moſt valuable 
Icquiſition, Without it, a people cannot be eaſy and happy. Of courſe, a na- 
on has a right to ſeize every opportunity of acquiring it. Tis true, prudence 
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may hinder one, on many occaſions, from doing that, which he has a right to 
do. Therefore, the probability of ſucceſs, the conſequences of failing, and al 
other circumſtances ought to be taken into conſideration, in order to form a judg. 
ment, upon the whole, concerning the wiſdom or folly of the attempt. |, 
But it is otherwiſe in the caſe of a Government, which is tolerably poiſed 
and makes the people free. One ought not, in it, to attempt any thing by 
force, unleſs there is a probability of doing conſiderable ſervice to the conſtitull. 
on; for abſolute Government is ſo univerſal, and has been ſo artfully inculcate 
on mankind to be of divine inſtitution, that it has ſtrong prejudices prevailing in 
its favor. Beſides, ambition, folly, and popular fury mix themſelves ſo much 
with all popular commotions, that it is odds if much good will come of them, 
Therefore, it will generally be wiſer for men to put up with even the inconvenien- 
ces of a tolerable conſtitution, than to betake themſelves to force, and thereby 
to run the riſk of loſing their liberty *. DI, 8 
But it may happen in ſome caſes, that a free people ought to riſk all rather 
than ſuhmit to the determinations of its ſupreme power. One of them I will affim 
to be that, in which the ſupreme power ſhould make a ſurrender of the liberty 
of the people to an abſolute monarch, and confer upon him an wrlimited power: 
for liberty, I apprehend, as it is ineſtimable, is inalienable ; mankind have a right to 
it ſo inherent, that no deed, no contract, no time, no poſſeſſion can deprive 
them of it. Therefore, no legiſlature has a right to alienate it. The ſupreme 
power is entruſted in their hands not that they may deſtroy, but that they 
may preſerve the liberty of their Country. For the people have not themſelveg 
power to deprive themſelves of it; they have no more right to hurt themſelves 
by making a ſurrender, of it, and to ſubject themſelves to abſolute power, 
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"i than an individual has to hurt himſelf by the amputation of a limb or by put 
1 ting an lend to his life. Much leſs have they a right to hurt their poſterity by 
1 entailing ſlavery upon them. The deeds of a private man, who is deprived of 
i Fl; 8 the ſober uſe of his reaſon, are annulled by the Law. Much more ought ſuch 
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If, therefore, the legiſlature of a free people ſhould, like that of the DAN rs 
| by a law paſſed in the moſt formal manner, veſt a fupreme hereditary abſolue Wl 
" power in the King alone, and ſhould ratify the deed with the moſt deliberatc Wi 
[6 Jolemnity, the people would not be bound by the Law. On the contrary, 1 
ſhould account it the duty of every good man to exert his utmoſt efforts, to 
ule every mean, which he had it in his power to uſe, in order to prevent the 
execution of the Law, and by force to preſerve the conſtitution of his country. 
J ſhould reckon it his duty rather to die in the defence, than to ſurvive the l. 
berty of it. | 
$ 85. Since Laws are rules, which the ſubjects are bound to obſerve (0 74) 
it is plain, that there ought to be ſome way, in which they may come to the 
knowledge of that which is enacted by them; for it would be abſurd to exad 
obedience to a Law, which is unknown. Therefore, Laws muſt be promu!gatch 
that is, they muſt be publiſhed in ſuch manner, as may make the people kno" 
that, which is enacted by them. After they are held to be promulgated, they 
are obligatory on the people. e 
$ 86. But it has been ſaid, that men, actuated by paſſions, are liable to tran 
greſs. Therefore, means muſt be employed to hinder them from doing it. I 
ſeldom poſſible, to force men a&ually to do any action; for ſome actions ca- 
not be done without the conſent of thoſe who do them. Beſides, it 
impoſſible for a Government to keep a guard on all its ſubjects; it cannot, at al 
| 1 | NT aa 
I don't know, whether L have not ſaid too much. in favour of ſubmiſſion ; for men are naturally prone to it 
Experience informs us, that they bear patiently the greateſt abuſes, and ſubmit tamely to the molt direful 0 


preſſion. No fear, therefore, that they be raſh in reſiſting. And it is, perhaps, more humane to propagate! . 


free than a ſubmiſſive ſpirit, The governed need always to have their ſpirits rai/ed, that the Governors m 
ſtand in awe to offend them. | 


+ See Lord Viſcount MoLzsworThn's account of DENXMARE, c. 6. 7. à book, which no friend of 9c 
bought to wavt, | a og | 


| .deeds, as are done by the people during their -phrenzy, to be held to be void. 
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times, have its eyes upon them; if they will, it cannot hinder them from tranſ- 
greſſing. But it is poſſible to propoſe noti ves, by which the people may be 
ſuluced to do ſome actions, and to abſtain from doing others. They may be 
told, that puniſhment will be inflicted upon them, in cale they ſhall tranſgreſs, 
and that they will be rewarded for obſerving the Law. Hence, the fear of pu- 
niſhmentand the hope of reward are motives, by which men may be induced 
to obſerve the Law. Therefore, they are uſually called its ſanctions. | 
Puniſhment is that ill, which Law ordains one to ſuffer and to be in- 
« flicted upon him for tranſgreſſing it.” The fear of it is the principal mean, 
employed in order to induce men to do their duty. Without it Govern- 
ment would be at an end; for every paſſion might be indulged, and the fear of 
rivate revenge would not have power enough to, reſtrain the violence of it. 
Therefore, puniſhment is the principal, if not the ſole ſanction of Civil 
aw. | 
2 I ſhall afterwards have occaſion to conſider fully the nature, the end, and the pro- 


i portions of it. But we have all of us heard of the cruelty, which has been lately 


exerciſed towards the Po RT GEZ E conſpirators. Their crime was atrocious; 
but the puniſhments, inflicted upon them, offended againſt humanity, and were 
horribly ſevere. Iis, therefore, with avidity, that I ſnatch this opportunity of 
obſerving, that mild puniſhments are alone ſuitable to that moderation, which is 
the principle of the Britiſh Government, and diſtinguiſhes this above all the na- 
tions of the Earth. We had reaſon to regard with abhorrence a conſpiracy for- 
med, as it ſeems, by reſentment and ambition alone, againſt the life of a monarch. 
But I am perſuaded, the world would now be much leſs ſurpriſed to hear, that the 
relations of the conſpirators had revenged, with the hazard of their blood, the cruel- 
ties, with which their friends were abuſed. Barbarities never can, never do pro- 
duce any good effects. The frequent revolutions, of which we read in the hiſto- 
ry of China, happened always during reigns remarkable for their ſeverity. In 
Britain the King now lives ſecure, becauſe he never ſhocks the humanity of his 
people by exhibitions of cruelty, which are often the delight and the ruin of ab- 
lolute Princes. | 

One may, therefore, well be allowed to doubt, whether death alone is not a 
puniſhment ſevere enough in all caſes, in which a criminal is condemned to be 
deprived of his life. I mean not to ſay, that pecuniary ones may not be added to 
It : much otherwiſe; for fines, confiſcations, forfeitures are ſometimes reaſonable. 
But it appears to me, that in all caſes, in which a criminal is ſentenced to loſe 
his life, he ought to be put to death in a manner as eaſy and as little painful as 


= poſſible, and ought not, on any occaſion, while he is yet alive, to ſuffer any 


corporal ill beſides. Tis ſufficient to deprive him of his life, and it is inhuman 
to ſubject one by torture to more than a thouſand deaths. I have, therefore, 
been often ſurpriſed, that the antient puniſhment of treaſon has not been abo- 
liſhed among us. It is a remnant of that cruelty, which is natural to rude, fierce, 
and barbarous times, and which it was inconſiſtent with the tyrannical ſyſtem, 
that prevailed before the 1688, to correct. That year was not more remarkable 
lor the glorious Revolution, which it produced in the Government, than it is 
memorable for the ſignal one, which it made in the opinions of men. We found, 


: | that the King had forfeited his right to the Crown ; we excluded him from it ; 


and principles, conſiſtent with humanity and with the happineſs of mankind, 
were introduced into the adminiſtration and were eſtabliſhed among the people 
of Britain 1689. c. 13. 18. We are all ſenſible, that the puniſhment, appoint- 
ed for traitors, is horrid ; and tho? the antient form of the ſentence, which uſed 
to be pronounced, is {till retained, our ſenſibility has hindered it from being ever 
executed with rigor upon them. Methinks, therefore, it would be worthy of the 
mildneſs, which has diſtinguiſhed the preſent reign, to cauſe to be repealed a 


Law, which is ſo ſevere, that we cannot allow ourſelves to think of executing it. 


tus, if it is neceſſary, inſult the remains of criminals, after they are dead; 
| | Rb | let 
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Therefore, if rewards were to be beſtowed merely for the obſervance of the 


* dinary benefaction, beſtowed on one for having done ſomething, by which 


It is in this, and in this ſenſe alone, that the ſanction of reward can have place 


mon merit alone 


gis virtus bac eſt, imperare, vetare, permittere, punire. 
command ſomething to be done, or forbid ſomething to be done, or ren 


is called the Law of Scotland, or the Scotch Law. 


French Law. 


which concerns the prevention and the puniſhment of crimes. 


60 N of Civil Law. 


let us ſtigmatize their memories, corrupt their blood, and confiſcate their e 


Book | 


{tates: but let us forbear to talk of torturing them alive, of tearing their bowel, 


and of burning them before their faces ; let us deprive ourſelves for ever of the 
power of doing it; and let us not retain the ſmalleſt reſemblance of the cruel ſy- 
{tem of former times. « Suivons la nature, qui a donné aux hommes la honte 


comme leur fleau; & que la plus grande partie de la peine ſoit l'infamie de 1; 


ſouffrir *.“ It would not, perhaps, hurt the reputation of a- member of eithe 
houſe of Parliament, to promote the abolition of every uſage, which had the 
moſt diſtant appearance of being barbarous and inhuman F. 

The other ſanction, to wit, that of reward, can hardly have place in ſociety ; 
for every one, who obſerves the Laws, cannot receive a reward for his obſervance 
of them, ſince the bulk of the members of every ſtate both do and muſt obſeric 
the laws in the generality of their actions: ſociety could not ſubſiſt otherwiſe, 


Laws, every one would be equally entitled to them. But that, which is confer- 
red on every one alike, cannot be called a reward ; for a reward is an extra 


he has diſtinguiſhed himſelf above his fellows, and has more merit than they, 


in human ſociety, 

For the mere obſervance of the laws produces no more than. proted:- 
on to him, who obſerves them; it hinders him from being expoſed to pu 
niſhment. But that, as it has been ſaid, is not the ſame thing with being 
rewarded. Rewards can be beſtowed for extraerdinary ſervices, for uncom: 
T. And it is not improbable, that the Roman Lawyer 
attended to this doctrine, when, explaining that which they call the virtue of 
Law, and enumerating the particulars of which it conſiſts, they ſay, it conſiſt 
in commanding, forbidding, permitting, and puniſhing ; and omit rewarding, Le. 
For Laws may either 


13-2 
* 
1 


ſomething to be done, or puniſ one for having done ſomething. 

§ 87. It remains to be remarked, that civil Law takes, in all caſes, its proper 
denomination from that ſtate, over which its influence extends. Thus, the 
ſum of thoſe general rules, which are eſtabliſhed by the ſupreme legiſlative power 
of England, and which the ſubjects of England are obliged to obſerve in regu- 
lating their voluntary actions, is called © the Law of England, or the Englill 
Law.“ The ſum of thoſe which the people of Scotland are bound to obſerve, 
And the ſum of thoſe, 
which the ſubjects of France are bound to 0 is the Law of France, or the 


Sometimes, indeed, * the civil Law? is uſed, in a ſtrict ſenſe, for the ama 
Law alone; for it has ac uired, by its native excellency and by cuſtom, a for 
of excluſive right to this ee Therefore, in moſt caſes, in which 
you find mention made of zhe civil Law? alone, without any addition, you 
ſhould underſtand the Roman Law. 

Sometimes the Civil is oppoſed to the Criminal Law; the Civil being that 
which relates to the patrimonial intereſts of private perſons, the Criminal that 


The 


* See de Leſprit des loix. Iiv. 6. ch. 9. ſqq. liv. 12. ch. 18. 

+ The ſame obſervation may be made upon the cuſtom, which is eſtabliſhed in England, of preſſing criminals 
in order to force them to plead. 

t Do Haus in his hiſtory of China informs us of a noble inſtitution in that Country. People are in it re- 
warded for their i/lu/trious actions. The Mandarin of the Province is by Law obliged to give notice to the En- 
peror, of every remarkable or generous action; and the Emperor orders a ſuitable reward to be given him, who 
did it. 

See THE Divine LecaTION or Moses, vol. I. book 1. ſect. 2. in which the learned — ingenious Authot 
yon the rin of admitting the ſanction of reward i into Civil Society. | 


Tit. IX. | Of Civil Law. Sr 

The Scotch Law is ſometimes called the Municipal Law of Scotland. It 

ets this denomination from the municipia of the Roman empire, Towns, 

hich, tho' they were ſubject to the Romans, were allowed to govern them- 
ſelves by their own Laws *. Hence, mention is frequently made of the Lex 
municipalis. It is oppoſed to the jus civile; and the name of municipal has 
been given to the Civil Law of each of the States in Europe. 

Having thus explained the origin of Government and the nature of Civil 
Law in general, it will be proper, before we proceed to treat of the diviſion of 
it, to apply the Principles, which we have been explaining, to the Law of Scot- 
and in particular, and to treat 1) Of the power, which is ſupreme and legiſla- 
tive in Scotland, and 2) of thoſe, who are ſubject to that power. 


* See A. Gear. noct. Att. I. 16. c. 1 3—- Hex. amiqu. Rom. append, I. 1.4 114. ſeqg. 
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>RINCIPLES of the LAW of SCOTLAND. 
PART L 


BOOK II. 


T1 TEL 


the ſupreme legiſlative Power of SCOT LAND. 


* 


88. AWS, it has been ſaid ($ 79.), muſt be enacted by the ſupreme legi- 


ſlative Power of the State; for the Subjects are not bound to obſerve 
3 | any others. Tis neceſſary, therefore, for the people to know with 
om the ſupreme legiſlative power is veſted, that they may know the Laws, 
ich they are bound to obſerve. ay 4 
The Antients divided the age and the hiſtory of the world into three periods, 
be che, the Aub, and the ioropmir, the dark, the fabulous, and the hiſtorical. 
be he, was that period, which extended from the Creation of the world 
o the flood of Oo v GES; it was called ſo, becauſe the events and the hiſtory of 
ere involved in obſcurity. The Period, which intervened between the Ogy- 
aan deluge and the firſt Olympiad, or rather, for it would have been nearer the 
ruth to have ſaid, between it and the firſt years of the reign of Cyrus, was 
all of uncertainty and of fable, and was, therefore, called the fabulous Period ; 
or certain hiſtory began only from the days of Cyrus*. So the time, 1 
as 


| . | 
* The words of CEN SORIxN Us de die natali, cap. 21. are, Nunc vero id interrallum temporis tractabo, quod 
r VARRO appellat. Hic enim tria diſcrimina temporum eſſe tradit. Primum, ab hominum principio 
ad cataclyſmum priorem; quod propter ignorantiam vocatur 45»x9v. Secundum, a cataclyſmo priore ad Olym- 
Piadem primam ; quod, quia in eo multa fabuloſa referuntur, «v8» nomivarur. Tertium, a prima Olympi- 
ade ad nos ; quod dicitur iropiniy, quia res in eo geſtæ veris hiſtoriis continentur.' | | 

See Bukxkr. Archeologie pbiloſophicæ, lib. 1. cap. 1. BEVER BG. Jalil. chronclog. lib. 1. cap. 2. 
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64 Of the ſupreme Legiſlature of SCOTLAND. BookIl 


has intervened between his reign and the preſent days, is the alone hiſtoricy 
time*, It appears to me, that the hiſtory of Scotland may be divided ſome 
how after the ſame manner, into three Perigds, That, which preceded the rei 

of FxrGus I. may well be faid to be «dw; for it is altogether involved 
in obſcurity. That long period, which laſted for more than a 1000 years aſter 
his death, for I will not be more preciſe, is that which I would call fabulou; 
for the hiſtory of Scotland during that long period is full of fable; it is founded, 


not-on authentic teſtimonies, but on uncertain tradition; it has much the ai 


of Romance; And, ſuppoſe there was, perhaps, ſome foundation for one or two 
of the {tories told in it, it deſerves, nevertheleſs, to be held, upon the whole, to 
be fabulous. The hiſtorical age of Scotland begins at ſooneſt 1000 years after 
the days of FERGUS. 2 

But it is incontrovertible, that the conſtitution of the Government of Scotland 
has, from the moſt antient date of the certainty of its hiſtory, been, in ſome 
reſpects, free; for Parliaments aſſembled in it, as early as the days of Mal- 
COLM II.; the Statutes made during his Reign are {till extant ; The King wa 
not poſſeſſed of abſolute or of legiſlative Power. But the Laws were enacted by 
the States of the kingdom. 


1 faid, the conſtitution of the Scotch Government was free, for I mean not to 


ſay, that the people were ſo. Nothing leſs; for nothing could be more diſagree. 
able to truth. The people were not free; the Country was not in peace; juſtice 
was either unequally, or not at all diſtributed ; inteſtine feuds diſturbed the 
general repoſe; the nation was not happy, for the people were ignorant and 


barbarous. The proprietors of land were abſolute over their own territories. Al 


thoſe who held lands of them, tenanted farms belonging to them, lived upon 
their grounds, or were by their name or by other accidental ties attached to them, 
were entirely dependent upon them. Vaſſals were the ſlaves of their Superior, 
tenants of their Landlords, and every one of the Chieftain of his Clan. The 
nation was divided into many ſeparate tribes, ſubjected, each of them, to the ty: 
rannical dominion of ſome barbarous Lord. Theſe were frequently at eu- 
mity with one another; So rapine, bloodſhed, diſorder and injuſtice pre 
vailed. : 2 

But the power of the Crown was not abſolute ; for that dependence, which the 
Commons had on their Chieftains, exalted the influence of the proprietors of land. 
Men ſeem, one would almoſt think, naturally, to have ſomething of a ſervile dif 
poſition; and every one looks upwards to thoſe, whom, he has been taught, birth, 
family, or fortune render his {uperiors. Thus, that power, which, accompanict 


by an independent ſpirit, is divided at preſent among many, and produces fub- 


ordination and liberty, was, in antient times, veſted in a few ; and the nobles, 
oppreſſing, each, of them, thoſe very dependents, whoſe number contributed to 


their exaltation, were more than a match for the Crown F. 


Thus the legiſlative power was not veſted in the King alone. It was veſted in 


the King and the Parliament of Scotland. And it continued with them, as long 


as the nations were fo unfortunate, as to be diſunited. But by the Union of the 


kingdoms, which ſecured the peace, the liberty, and the happineſs of Britain 
| | 3 Ol 


* This diviſion of time was very proper for the antients; for they enjoyed not the light of the ſacred Scrip⸗ 


tures, and were ignorant of the hiſtory told in them. But we have the happineſs of having hiſtorical knowledg* Wi 


of many events, which happened during the dark and the fabulous periods of the Antients, 
+ See a letter written 1320, by the nobility, barons, and commons of Scotland to Pope Joun. The following 
words of it diſcover the notions, which even in thoſe days, the people of Scotland entertained concerning thel! U 
betty and the regal authority, Speaking of King RoßER T Bruce, they ſay, * quem etiam divina diſpoſitio, et 
juxta leges et conſuetudines noſtras, quas uſque ad mortem ſuſtinere volumus. juris ſucceſſio, et debitus noſtrois 


. „ SS Felte 55 A SS 53 
* 0 ge Oar Lal] 


« conſenſus et oſſenſur, noſtrum fecerunt principem atque regem; Cui tanquam illi, per quem falus in populo fad! Wi 


« eſt, pro noſtia libertate tuenda, tam jure quam meritis tenemur, et volumus in omnibus adhærere. Quem, 6 


ab inceptis deſiſterit, regi Anglorum aut Anglicis nos aut regnam noſtrum volens ſubjicere. tanquam "im 
noſtrum, et ſui :frique juris ſubverſorem ſtatim expellere niteremur ; et alium regem noſttum qui ad deferſionen 
noſtram ſufficeret, faceremus: quia, quamdiu centum vivi remanſcrint, nunquam Angloruin dominio aliquat” 


nus volumus ſubjugari, Non enim propter gloriam, divitias aut hogores pugnamus, fed propter libertatem foe 
lummodo, quam nemo bonus niſi fimul cum vita amittit.” | 


® M a 


Tit. I. Of the ſupreme Legiſlature of ScoTLanD. 65 


on the firmeſt baſis, it was happily transferred to the King, and to the Parliament, 
conſiſting of the houſe of Lords, and of that of the Commons of Great Britain, 
and in them it is veſted at this day. TY | | 
5 89. Since the ſupreme. legiflative power has all along been veſted not in the 
King alone (5 88. it is plain, 1) that ordinances made by the Crown atone are 
not Laws (8 ot, 2) that they are not obligatory on the people, the peopte 
may diſregard them, unleſs the King is by Law authoriſed to make them; 3) 
that the King, when iſſuing his orders, acts in no other capacity than as the 
firſt Magiſtrate of the Nation. > 
" $ 90. But it is veſted in the King and Parliament. Therefore, thoſe ſtatutes, 
and thoſe alone, which are enacted by their joint authority, are entitled to be 
held to be Laws, and are obligatory on the People. (y 79. 88.) 7 
4 91. Since the ſupreme legiſlative power is veſted in the King, in the houſe 
| of Lords, and in the houſe of Commons, they mult jointly have the ſole power, 
not only of making new Laws, but alſo of altering and repealing old ones. 
6. 79.) I fy, jointly ; for ſeparately their ordinances have not the au- 
WS thority of Law; they are deciſive of thoſe particular caſes alone, to which they 
WF rclate. | | | | 
This doctrine is ſo true, that not only every member of the houſes of Lords 
and Commons is ſubje& to the Laws of the land, but the King himſelf is not ſupe- 
rior to them; none of them is exempted from the obligation to obſerve them; they 
muſt all regulate their conduct by them. Indeed, the Sovereign is as much bound 
to obſerve the Laws, as the meaneſt of his Subjects; for he is not veſted with the 
power of legiſlation. Therefore, he muſt be inferior to the Laws; ſince he has no power 
of altering them. Tis true, he is poſſeſſed of great and high prerogatives. But theſe 
are not ſelf- derived; they are granted by the Law, and are determined by it; be- 
ond the bounds, which it preſcribes, he is not allowed to go. The meaneſt officer 
= of thc Law has to the privileges belonging to his office the ſame right, which the 
Sovereign has to thoſe poſſeſſed by the Crown. The Law grants both, and the Law 
protects both. The Sovereign, indeed, is vaſtly ſuperior in dignity to any other 
= officer of the State; but his ſuperior dignity ariſes principally from the great 
_ cxtcut and number of the prerogatives of the Crown compared with thoſe of the 
Officer. By the conſtitution of this fortunate Iſland, the power and the -prero- 
gative of the Crown are both extended and limited by Law in the wiſeſt man- 
rer. The nature of things ſeems not to admit of abſolute perfection in the 
Condition of human ſociety. It is, perhaps; impoſſible for the Power of a Prince 
o be determined fo exactly and with ſuch preciſion, as to enable him to do all 
the good which he pleaſes, and to incapacitate him from doing any ill. That 
Prince who is allowed to do all the good which he pleaſes, _ neceſſarily 
on ſome occaſions, and in ſome circumſtances, have it alſo in his power to do 
bome ill, or to abuſe his power of doing good. Again, he, who is reſtrained 
by the Laus from doing any ill at all, muſt neceſſarily be ſometimes reſtrained 
1 doing good. Hence thoſe Monarchies deſerve to be held to be the beſt, 
i hich thoſe two powers of doing good and of doing ill are ſo wiſely temper- 
| ed and blended together, that the Prince can do at the ſame time the greateſt good 
and che leaſt ill; where the ill which he may do, ariſes from the power 
ich he has of doing good, and is overbalanced by it; and the good which he is 
cttrained from doing, ariſes from the fear of his abuſing a more unlimited degree 
off ower, and is overbalanced by it. Such ſeems to be the Power, with which 
- the King is veſted by the Laws of this land *. EN 
5 $ 92. The 


ace nine bom Conſtitution of Great Britain is demonſtrated by the Preſident MonTEsQU1E, in his 


And prit ix, in which he has a chapter inſcribed de la conflitution d Angleterre. Tis ch. 6. liv. 11. 
=O have in its favour the teſtimony of one, who by the energy of his mind, the univerſality of his accom- | 

Püſaments, and the ſplendor of his actions, has excited the admiration of Europe. Il me ſemble, ſay | * = 
| * 1 Li | | | | - —- Juftrious 
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66 Of the Subjects of SCOTLAND. Book II. 


$.92. The Laws, therefore, which either have been or are enacted by thi, | 
ſupreme Legiſlature, all the Subjects of Scotland are bound to obey.; they muſt 
regulate their actions by them; for it is the duty of ſubjects to regulate their cog. 
duct by. the Laws enacted by the ſupreme legiſlative Power of their County; 


| ($ 80.) ns ae a ea 

$93. But no Laws have obligatory authority without tlie territories of that 
State, by whoſe legiſlative power they are enacted. {({ 82.) Therefore, neithe 
the Law of Denmark, nor the Law of England, nor the Law of any othe 
country is authoritative in Scotland. The people ought not to regulate their 
conduct, the Judges ought not to make their Deciſions by them. 1425. 
c. 48. —1503. c. 79. I chuſe to make particular mention of the Law of Den. 
mark; becauſe the Iſlands of Orkney, which are now ſubject to the Crown of 
Great Britain, were in antient times ſubject to that of Denmark. Therefore, an 
act of Parliament was made, x503. c. 79. ordaining all the people of Scotland, 
and the Iſles in particular, to be governed by the Laws of Scotland alone. 
mention the Law of England, becauſe an expreſs proviſo is made in the treaty of 
3 Union of the two kingdoms, that the Law of Scotland ſhall continue as it was 
—_ at that memorable zra, except in ſo far as it 1) is altered by that Treaty, or 2 
| has been or ſhall be altered by the Legiſlature of Great Britain. Therefore, the 
Law of England has no authority in it; the people ought not to regulate their 
conduct, nor the Judges their judgments by it. The Law of Scotland, and it 
alone ought to be the rule, by which both the Courts of Law in Scotland, and 
the Houſe of Lords in England, when reviewing the Judgments of thoſe Courts, ought 

to regulate their Judgments. _ e ee oh | 
$ 94. The Canon Law had once great authority in Scotland, becauſe the 
Popiſh religion was once eſtabliſhed in it. Thus, many of its ſtatates, having 
taken deep root in the Law of Scotland, muſt, in To far as they have been 

| adopted into it, be obligatory. But their obligatory authority ariſes from the 
e tacit or expreſs approbation of the Scotch Legiſlature, and from the adoption which 
it has made of them; for of themſelves, as they are enacted by the Supremacy d 

his Holineſs, whoſe Supremacy and whoſe Holineſs are not acknowledged in 

This Country, they have no obligatory legal authority in it. | 


TITLE: 
"Of the Subject of Scof LAND. 


$ 95. J faid, the Sec are bound to obſerve the Law of Scotland; (5 92. 
1 That is, thoſe, who, either by reſidence, or by birth, are ſubjectel 

* to the ſupreme and coercive power of the kingdom.“ (d 8r. 
It is eaſy to determine, who are ſubjects of Scotland by their Reſidence; 
tis of more importance to determine, who are held to be vorn ſubjects of it: 
For ſuch, as ate born ſubjects of it, are its natural Subjects; therefore, they 
are held to be its firmeſt friends; of courſe, they have many rights and priv- 
leges, which are not allowed to adventitions Subjects, aliens, or foreigners. ( 81.) 
8 96. Since the connexion ariſes from birth, it is plam, 1) that all thoſe, 
who are born in Scotland, are Subjects of it; and entitled to all the Rights, to 
which natural-born Subjects are entitled. 1 


$ 97. Since 


luftrious Author of the AuTi-Macnraver que s' il y a un gotwernement dont on pourroit de nos jours propoſe 
* la ſageſſe pour modele, ſans blamer les autres, & eſt celui d' Angleterre. La le Parlement eſt I Arbite do 
« peuple et du roi, et le roi-a tout le pouvoir de faire du bien; mais il n' en a point pour faire le mal. 
machiadel, ch. 19. | | 


+" 


Tit. Il. Of the Subject of ScorLany. _ 67 


97. Since the kingdoms of Scotland and of England are now incorpo- 
rated into one united kingdom of Great Britain, it is plain, 2) that all thoſe, 
who are born in the one nation, are held to be natura-born ſubjects of the o- 
ther, and are, therefore, entitled to all the rights, privileges, and advantages, 
belonging to the natural-born ſubjects of it. Thus, a natural-born ſubject of 
Scotland is held to be a natural-born ſubject of England, and is, therefore, 
entitled to all the rights, privileges, and advantages, to which a natural-born 
ſubject of England is entitled; becauſe he is a natural- born Subject of the uni 
ted kingdom of Great Britain. In the ſame manner, a natural- born ſubject of 
England is held to be a natural-born Subject of Scotland, and is, therefore, 
entitled to all the Privileges, rights, and advantages, to which a natural: born 
ſubject of Scotland is entitled. So it is expreſsly provided by the fourth article of 
the treaty of Union, 1707. c. 7. | Le | 3 | 

998. But Great Britain has ſent large Colonies into diſtant lands, which 
have thereby been ſubjected to its dominion. Therefore 3) all thofe, who are 
born in any the moſt diſtant corner of its dominions, are held to be natural- 
born Subjects of Great Britain, and, by conſequence, of Scotland. 
599. All thoſe, who are born out of the dominiens of Britain, are by birth 
foreigners. Therefore; they are not, ſtridiſſmo jure, natural-born ſubjects, and 
of courſe, . are not entitled to the rights, privileges, and advantages of natural- 
born ſubjects of it. | 

But the Law, attending to the indiſſolubility of that connexion which one has 
W with his native country, and to the ſtrength of that love which he bears to it, 
W (45 31.) hath by ſpecial Statute enacted, that children, © whole fathers were 
* themſelves, at the time of the birth of theſe children, natural-born ſubjects of 
« Britain,* ſhould. alſo be held to be natural-born ſubjects of it, to all intents, 
* conſtruQtions, and purpoſes-whatſoever.* ymo, ANNE, c. 4.——4t0, GEORGII 
II. c. 21. | | | 

In order, therefore, to entitle perſons, who have been born out of the domi- 
nions of the Crown of Great Britain, to be held to be natural-born ſubjects of 
it, it is neceſſary 1) that their father were natural-born ſubjects of it; Pax the 
| Law fays, children, whoſe farhers are natural-born ſubjects, the act of Parlia- 
ment, 470 Gro. II. c. 21. mentioning the father alone. *Tis true, the act, 
mo ANNE, c. 4. uſes the general expreſſion of the children of all natural-born 
[ubjeFs; from whence it may be faid, that children whoſe mothers, as well as 
thoſe whoſe fathers are natural-born ſubjects, are themſelves held to be natural- 
born ſubjects. But it is otherwiſe ; for the act 470 Geo. II. c. 21. is a correcto- 
ry one, It was enacted, in order to explain certain ambiguities, which were 
diſcovered in the act 7mo AN NR. Therefore, it ought to be ſtrictly interpreted. 
By conſequence, ſince it mentions the father, and him alone, it cannot be ex- 
tended to the mother. Indeed, this interpretation of it is agreeable to the prin- 
ciples of the common Law; for children, born in lawful wedlock, follow the 
condition of their father; J. 19. F. de flatu hom. Therefore, they muſt be 
ſubjects of that ſtate, to which he is ſubject; J. 1. $ 2. J. 6. F 1. F. ad mu- 
nicipalem. 1 4 | | | | Ny | 

From hence it follows, that baſtards, that is, children born out of lawful 
wedlock, are natural-born ſubjects of that ſtate, within whoſe dominions they 
are born; for their father is unknown. Therefore, they are not entitled to the 
benefit of the acts of naturalization *. TY 
2) It is neceſſary, that the father be a natural-born ſubje@, that is, that he 
either be born within the Britiſh Dominions, or be held to have been born 
within them; for it is not neceſſary, that he be actually born within them, the 
ſtatute making it neceſſary, 3) that the father be a natural-born ſubject of _ 

| n 


* It was otherwiſe by the Roman Law ; for baſtards followed the condition of their mothers, 1. 19. Pf. de flatu | 
5 Therefore, they were natural-born ſubjects of thoſe ſtates, to which their mothers were ſubjeR, J. 1. 2. 
War, ; 
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land or of Great Britain at the time of the birth of the child. So that two cafe 
are implied in it, ſince one cannot alter the place of his birth. There. 
fore, the words * at the time of the birth,“ ſhew plainly, that the ſtatute inteng; 


not only ſuch fathers, as were actually born within the Britiſh Dominions, 


but ſuch as were naturalized. e Re. 
4) It is remarkable, that the act uſes the words, born out of the ligeance of 


the Crown of England, or of Great Britain,* and omits Scotland; from whence 


it may be thought, that the children of one, born in Scotland before the Union 
of the kingdoms, are not entitled to the benefit of this act of Parliament. Bu 
it is otherwiſe; by the treaty of Union, it was agreed, that the Subjects of the 
one kingdom ſhould have all the rights, privileges, and advantages, which ei 


ther did at the time of the concluſion of that treaty, or ſhould at any time after. 


wards, belong to thoſe of the other. The Legiſlature, therefore, meant not to 
exclude the children of thoſe, who were born in Scotland before the Union, from 
the beneſit of this act. Is for this reaſon, that it makes uſe of the words, of 
Great Britain' and * of he Crown of Great Britain.“ They apply to Scotland 
as well as to-every other part of the dominions of Great Britain. 5 | 

Since children, whoſe fathers were, at tne time. of the birth of thok 
children, natural-born ſubjects of Britain, are themſelves+held to be natural-bom 


ſubjects of it to all intents, conſtrudions, and purpoſes whatſoever, they mult be held 


to have been born in Great Britain. Of courſe, they muſt have all the rights, 
privileges, and advantages, which they would have had in caſethey had been bom 
in Great Britain, or which any other natural-born ſubject, born in Britain, has, 
Therefore, they have the benefit of this act, and have all the rights depending 
upon it. By conſequence, the children of the ſors of thoſe fathers muſt alſo be 


natüral- born ſubjects of Britain, and that, tho they ſhould happen to be bon 


abroad; for their fathers, tho they were actually born abroad, are, however, 
held to have been born in Britain. For the {ame reaſon, the children of the mal: 
chil:iren of the ſons of thoſe fathers are allo all of them natural-born ſubjects of Bri 
tain ;, for their fathers, tho they were alſo born abroad, are alſo held to have 
been born in Britain. And fo on in infinitum; for the benefit of this act deſcend; 
to the lateſt generation, the poſterity of all the males is ſucceſſively naturalized. 
I ſay, the males; for it is neceſſary, in order to entitle one to the benefit of this 
act, that his father was a natural-born ſubject. Therefore, tho it be true, that 
all the children of that father, daughters as well as ſons, are naturalized, it ö 
plain, that the ſons alone can tranſinit the benefit of it to their children. Thus WW 
limited, the benefit of the act paſles to the moſt remote deſcendents ; for the | 
words, to all intents, conſtructions, and purpoſes whatſoever, are ſo general, that they 
admit not of another interpretation. Indeed, it would be abſurd to limit it to the 
firſt generation; fer a Britiſh Peer, happening to carry his lady abroad witl 
him, might have a fon during his reſidence in foreign parts. This ſon, it ö 
not denied, would be inheritable to the honor and eſtate of his father; and 
would have all the rights of a natural-born ſubject. But, if he ſhould happe 
to go abroad, and to have a fon, this ſecond ſon, in cafe the act wap otherwik 
interpreted, would be an alien, and, of courſe, would not be inheritable to the 


eſtate of his father. So it would paſs to collaterals, who had not ſo naturil 


a right to ſucceed to it: which is abſurd. = | 

The right, therefore, given by this act, remains with the family, always til 
it is forfeited, 

But the children of all fathers are not entitled to it. The Law has made 
ſome exceptions to the general rule. 470. GEO. II. c. 21. | 

r) It excepts the children of ſuch fathers, as are, at the time of the birth of li 
Hilton, attainted of high treaſon ; for thoſe, who are attainted of high treaſon, 
have violated the allegiance which they owed to their country. Therefore, 
they have forfeited the rights, which their birth gave them. So their children, 
if born abroad, are expreſsly deprived of the benefit of the act. 


2) Th 
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2) The Law excepts the children of ſuch fathers,- as are, az the time of the 
birth of the children, liable to the penalties either of High-treaſon or of felony, in 
caſe they return into Britain without the licence of the King. Vary 
z) It excepts thoſe children, whole fathers are, at the time of the birth of the 
-hildren, in the actual ſervice of any foreign Prince or ſtate hen at Enmity with 
the Crown of Great Britain, that is, which has declared war againſt Great Bri- 
tain, or againſt which Great Britain has declared war. 4to G. II. c. 21. 
The act contains ſome exceptions in favour of ſuch children of perſons attainted 
of high treaſon, liable to the pains of it or of felony on their return, or ſerving a 
{tate at enmity with Britain, as 1) Have come into the Britiſh dominions, have 
continued to reſide in them for two years between the 16th of November 1708 
and 25th of March 1731, and have during that time profeſſed the proteſtant re- 
ligion ; 2) Have come into the dominions of Great Britain, have profeſſed the 
proteſtant religion, and have died within them at any time between the 16th of 
November 1708 and the 25th of March 1731; 3) Have been and continued in 
the actual poſſeſſion or receipt of the rents and profits of any lands, tenements, 
or hereditaments in Great Britain or Ireland, for one whole year, at any time 
between: theſe two days ; or 4) Have bona fide, and for good and valuable con- 
ſideration, fold, conveyed, or ſettled any lands, tenements, or hereditaments in 
Great Britain or Ireland, provided the perſon, claiming title to them, under the 
fale, conveyance, or ſettlement, hath been and continued in the actual poſſeſſion 
or receipt of the rents and profits of them for the ſpace of fix months between 
the ſaid two days. All ſuch children are declared to be excepted from the ex- 
ceptions, and to be natural-born ſubjects of Britain. 
Laſtly; All thoſe individuals, who are naturalized by an act of the legiſlature, 
are held to be natural-born ſubjects of Britain. K 
= { 100. The ſtrength of a nation depends on the number of thoſe, of whom it 
conſiſts. Hence, every mean ought to be uſed to increaſe the number of the in- 
habitants of Britain. A nation, which is itſelf free and happy, ought to com- 
municate its happineſs and its liberty. to as many of human kind as poſſible. 
Therefore, it ought to invite foreigners to come and live in it. For this purpoſe, 
it ought to communicate its privileges to them, and to naturalize all who will 
reſide in it, and whom it is ſafe to naturalize. Hitherto, indeed, we have been 
lo barbarous, and ſo niggardly of the good things which we enjoy, as to refuſe 
to communicate them to others, and to grudge the enjoyment of them to thoſe, 
who would be made happy by it *. . | 
| We ought eſpecially to endeavour to invite inhabitants to that vaſt and de- 
ſerted continent, over which we domineer. It could well maintain much great- 
er multitudes of mankind, than are ſcattered over it. Therefore, the legiſlature 
has enacted, that all foreign proteſtants, who ſhall reſide for ſeven years con- 
ſtantly in our American Colonies, and ſhall ſubmit to the terms preſcribed by the 


as, ſhall be held to be natural-born ſubjects of Britain. 137 G. II. c. 7.— 
ono, G. fl. c. 44. 5 
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F1TEEI 
Of Public and Private Law. 


or. FFTAVING thus treated of the power, which is ſupreme and legiſla- 
| tive in Scotland, and of thoſe, who are ſubject to it, it will be 
| Proper 1) to explain the moſt remarkable diviſions of Civil Law; and 2) to enu- 
merate the particulars, of which the Law of Scotland conſiſts. (9 87.) | 

8 0 It 


* 
See Dr, Tockex's excellent Eſſays on Naturalization, 
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It would be uſeleſs to explain all the divifions, which have been made, gf 


Civil Law. I ſhall take notice of no more than two; to wit, 1) that, by which 


it is divided into public and private; and 2) that, by which it is divided in. 
to written and conſuetudinary. 

All Law is enacted by the ſupreme legiſlative power of the ſtate; ($ 79. 
and is obligatory on all the ſubjects (& 80.) Therefore in reſpect of the poye, 
by which it is enacted, as well as of thoſe, by whom it is to be obſerved, al 


| Law is equally public. 


But ſome laws relate immediately to the ſtate of the public, others relate im. 
mediately to the utility of private men. Thoſe, which relate immediately tq 


the ſtate of the public, and concern it, are called public Laws: ſuch are thoſe 
for inſtance, which define the power of the King; which authoriſe magiſtrate, 


and diſtinguiſh their juriſdictions; which eſtabliſh religion, and the , miniſters of 
it ; which impoſe taxes; appoint armies to be levied ; or enact any other thing, 
which concerns the public utility more immediately than the intereſt of private 
perſons. The public Law, therefore, may be defined to be that, which fixe, 
< determines, and enacts things pertaining to the public.” | 

The private Law is oppoſite to the public, and relates immediately to the 
rights, intereſts, concernments, andeſtates of private perſons. Therefore it ma 
be defined to be that, by which rules are eſtabliſhed to be obſerved by the 
Subjects in the management of their Private affairs, and according to which al 
private and patrimonial differences ought to be determined.“ J. 1. H 2. J. 4 
juſtitia et jure. EE | | 

$ 102. Some laws, I faid (F 78.) are held to be notorious; others are pri 
vate, latent, and are not held to be notorious. Therefore, the judges are bound 
to take notice of the former ; but they are not bound to know any thing of the 
latter, Hence, thoſe Laws, which are held to be notoriouſly known, and to 
which the Judges are bound to attend, tho parties neglect to plead them, are 
called public Laws. Thoſe, again, which are not held to be notoriouſly known, 
and to which the Judges are not bound to attend, unleſs they are ſpecially 
pleaded by Parties, are called Private Laws. e 


TITLE IV. 


Of written Law; and of the written Law of SCOTLAND. 


§ 103. AW 6 divided into written or ſtatutory, and unwritten or culto 

mary Law. Written or ſtatutory Law, as is plain from its name, | 
that, to which the legiſlature gives its expreſs ſanction, and which is promul 
« gated to the people in writ.” It is called Statutory, becauſe it gets the expreb 
ſanction of the legiſlature. It is called Written, becauſe it is reduced into wri- MW 
ting. Hence, written Laws are called Statuter. From this definition it is plain, MW 
that it is diſtinguiſhed from cuſtomary Law by two characteriſtics. I. It ges 


the expreſs ſanction of the legiſlature. II. It is reduced into writing, and i 


that condition, having got the expreſs ſanction of the legiſlature, is promu 


gated. For both theſe Ideas are eſſentially implied in that of written Law. | 
The expreſs ſanction of the legiſlature, is, it is true, that, which principal) 
diſtinguiſhes it from cuſtomary Law; for cuſtom owes its authority to the tac 
approbation of the legiſlature. | | 
But it is abſolutely eſſential to the Idea of it, that it be reduced into writing 
and in that ſtate get the ſanction of the legiſlature. For, let a legiſlature give is 
ſanction to a Law in the moſt expreſs, and promulgate it in the moſt for 
manner, it would be abſurd to call it a wrizzen Law, unleſs it were — le. 
uce 
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duced into writing. Indeed, if it was not reduced into writing, it would ne- 


ceſſarily ſoon become conſuetudinary, becauſe the very remembrance of that, 


which was enacted, would ſoon be forgotten; fo the interpretation and the au- 

thority of it would depend entirely on the cuſtoms of the people : for from 

them, and from them alone, that, which had been enacted, and the true im- 

ort of it, either could or ought to appear. So that a ſtate, which has not 
actually reduced its laws into writing, muſt be governed by Cuſtom alone “. 

( 104. Laws are rules eſtabliſhed by the ſupreme legiſlative power. (F 79.—89. 

90. 91.) The ſupreme legiſlative power in Scotland was, before the union of 

me kingdoms, veſted in the King and Parliament of Scotland. Since that 

ame it has been veſted in the King, and in the two houſes of the Parliament of 

| Great Britain. (5 88.). Therefore, the written or ſtatutory Law of Scotland 

muſt conſiſt of thoſe acts, which 1) Were enacted by the Scotch legiſlature be- 


dre the union, or 2) Have been enacted ſince by the legiſlature of Great 

WH britain. „„ | FF | 

| ( 105. I have heard, that the ſtatutory Laws of England are divided into 
W two kinds, x) Thoſe which were made before time of memory; 2) Thoſe which 

WS were made within time of memory. The written or ſtatutory Law of Scotland 


may be divided ſome way after the ſame manner. All thoſe Statutes, which 
were in Scotland enacted before the reign of the firſt King James of Scotland, 


W R:iciarD of England, be faid to have been enacted before time of memory. 
W Thoſe, which have been enacted at any time ſince the beginning of the reign 
Jof King James I. of Scotland, may, like thoſe enacted in England ſince the 
= commencement of the reign of the firſt RI CHARD cf that kingdom, be {aid to 
have been enacted within time of memory. : 

9 106. To the firſt diviſion belong all thoſe ſtatutes, comprized in that Col- 
lecdion which is known by the name of the Books of Regiam Majeſtatem. It con- 
ins the following Treatiſes. ; 5 . 

I. It begins with the antient laws of MAL coLM II. who, our Hiſtorians in- 
W form us, began his reign in the year 1004. They are generally aſcribed to 
Marcoru II. Yet ſome Lawyers, as well as Antiquarians, have thought, that 
they are the laws, not of the ſecond, but of the third MaLCOLM. The rea- 
ſons, on which they found their opinion, ſeem not to be ſolid. Sir Joan 
err, who was the editor of this Collection, aſcribes them to Mar coLMuthe II. 
hay are inſcribed © Leger MaLCOLMTH MACKENNETH eius nominis ſecundi; and 
ſeem to have been always held to be the Laws of MaL col u the II. And it is 


are officers mentioned in them, whoſe offices are ſaid to have been inſtituted af- 
ter the days of MALCOLM II. But, firſt, it is remarkable, that theſe laws are 
written in the Latin Language. Therefore, it would be neceſſary to give every 
officer ſuch a name as ſeemed to ſuit his office beſt. Secondly, The ſtate, the 


It is ſurpriſing, that ſeveral great men, who have written on the Civil Law, have made the jus ſcriptum of 
the Romans, to be different from the jus in ſcripturam redactum; and that they have required nothing but for- 
mal promulgation to conſtitute written Law. Common ſenſe teaches, and indeed it follows from the very nature of the 
thing, that in all caſes, in which written and unwritten or cuſtomary law are oppoſed to one another, as they 
are in the Civil Law of the Romans, there muſt have been ſome Law actually reduced into writing. For it has 

een proved, that promulgated Law muſt, in caſe it is not reduced into writing, preſently degenerate into cu- 
omary Law, and that it cannot be different from it. Indeed, it ſeems to be extremely abſurd to think, that 
tne Roman Lawyers, if they meant by their jus /criptum nothing more than jus promulgatum, ſhould have choſen 
to make uſe of the word ſcriptum; a word, which conſtantly and immediately conveys the Idea of writing, and 
was always underſtood of it, and never of promulgation ; eſpecially when there was, in their language, a 
word fo obvious as promulgatum. There is not, ſo far as I have been able to obſerve, a ſingle text, which 


would lead one to put ſuch a forced and unnatural conſtruction on the word ſcriptum. On the contrary, the 
Jus ſcriptum is, e 


natural; ; 
Mm, 


＋ 


may, like thoſe which were in England enacted before the reign of the firſt 


not probable, that an error could well be committed in this matter. Tis true, there 


language, the antiquities, and the Government of Scotland are too much in- 
Io | 1 volved 


very where thro? the corpus. juris civilis, underſtood preciſely in the ſame ſenſe, which is annexed 
© it in the foregoing definition. Even the reſponſu prudentum are referred to the written Law, 5 3. J. de jure 
becauſe they were once reduced into writing, and had once at leaſt an expreſs ſanction given to 
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volved in obſcurity for-any man to take it upon him to decide poſitively, that either 
a word, a cuſtom, ora magiſtrate was not in uſe in the days of MAL COL II. © 
beforethoſe of MAL COLNM III. We want data, on which we can pretend to be % 
preciſe. Beſides, is it credible, that, if thoſe were the laws of MALCOLMIII. no no- 
tice would have been taken in them of that celebrated Law of Clan-Macpy FF, 
which, it is certain, was enacted during the reign of the third MAL coLu? Fog 
theſe reaſons, it ſeems to be moſt probable, that theſe Laws are, as their rubric 
bears them, and all our Hiſtorians have held them to be, the Laws of Mal- 
COLM Il. | | Ya 

II. The ſecond article of the Collection is that, which contains the ſtatutes of Da. 
v1D I. including 1) The Regiam Majeſtatem properly fo called; 2) The Quoniay 
Attachiamenta; 3) The Leges Burgorunm ; and 4) The Aſiſa de ponderibus a 


menſuris, All theſe ſeem to be referable to Davip the I. who began hi 


reign in the 1124. *Tis true, ſeveral Antiquarians aſcribe them not to him, 
but to Davip II. who was the fon of RoBERT I. and began his reign in the 
vear 1329. They ſeem chiefly to be moved by the difficulties, which occur on 
ſuppoſing them the Laws of DAVID I. But the truth is, that difficulties occur on 
both ſuppoſitions; and thoſe, which ariſe from ſuppoſing them to be the Lay 
of Davio I. ſeem to be both fewer and more explicable than thoſe, which 
flow from the other ſuppoſition. _ | 9 5 
1) It is certain, that king David I. enacted fome Laws; for the Legiſlature 
itſelf, 1426, c. 68. aſcribes ſome to him. By this act of the fourth parliament 
of king JAMES I. held in the year 1426, it is enacted, * that the ell ſhall contain 
thirty ſeven inches, as is contained in the /tarure of king David the fir/?, made 
* thereupon.) From hence it is plain, that the Aſſiſa de ponderibus et-menſuris is the 


Law of Davip I. For it was made expreſsly, 1) In order to fix the ſtandard of 


the weights and meaſures of Scotland. So it may well be ſaid, agreeably to the 


leiter of 1426, c. 68. to be made thereupon, 2) It enacts, that the ell ſhall con- 


tain thirty ſeven inches, c. 1. $7. Ulna debet habere in e triginta ſeptem police. 
Beſides, it was impoſſible for the Legiſlature to err in this caſe, becauſe the ad 
of parliament was made in the 1426, not 60 years after the death of Davip II. 
for he died in the year 1370. Thus, two facts are incontrovertibly proved, 1) 
That David I. made ſome Laws; 2) That the Aſiſa de ponderibus et menſuris h 
part of his Law. 3 1 

2) The ſtatutes, aſcribed to WILLIAM the Lion, are univerſally allowed to be 
the genuine ſtatutes of that king. But he was no more than the grandſon, and | 
one of the ſuccefſors of Davip I. and began his reign in the year 1165, about 


twelve years after the death of his grandfather. Therefore, the Laws, aſcribed 


in theſe ſtatutes of WILLIAu to king Davip, muſt be thoſe of Davip I. for 
it is impoſſible, that they can be the Laws of David II. ſince Davip II. did 


not begin to reign till the 1329, almoſt two hundred years after the death of 


king WILLIAM. But in theſe ſtatutes of WILLIAM reference is expreſsly made 
to the Law of king Davip I. ſt. I. c. 1. And the Law, to which reference 
made, is ſound in the R. M. J. 1. c. 16. and in no other place. By conſe- 
quence, it muſt be the Regiam Majeſtatem, to which the ſtatutes of WILLIAM 
refer. "Therefore, the Regiam Majeſtatemm muſt be the Law of DAv ID I. 

3) A ſimilar, indeed a ſtronger argument may be drawn from thoſe ſtatutes, 
which are not denied to be the genuine Statutes of ALEXANDER II. the fon of 
WILLIAM, and great-grandſon of David I. for- in them, ft. A. II. c. 12. 
expreſs · reference is made to the Laws of king Da vip, and the very words df 
the ſtatute of ALEXANDER II. are found in R. M. J. 1. c. 16. $1. In that 
and in the following chapters is found the Law, to which reference is made in that 
ſtatute of ALEXANDER II. Of courſe, the Regiam Majeſtatem, at leaſt that pail 
of it, muſt have been extant in the days of ALEXANDER, and muſt have then 
been underſtood to be the Law of DAv ID I. But, if part, there is the ere 
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«caſon to believe, the whole was extant, and was underitood to be a ſyſtem of 
the Law of DAVID I. of 

4a.) The Regian Majeflatem bears expreſsly, that it was written by order of Kin 
Navip. Therefore, it muſt have been written by the order of Davip I. for, 
it had been another, it would have diſtinguiſhed him by calling him Davip 
4 5) This argument is ſtrengthened, if we conſider, that the ſtatutes of Davio 
Tl. are extant, and are diſtinguiſhed by his very name. They are entitled, A 


"written by his command, it would not have ſome where ſaid fo? Or 
that it would not have been certain that he was the author of it? Every thing 
concerning, his reign is certain, for it falls within the hiſtorical period of the af- 
fairs of Scotland. Of courſe, ſince it is uncertain, whether he was the Legiſla- 
tor of Regiam Majeſtatem, *tis impoſſible that he could be the author of it. For, 
if he had, it would have been incontrovertible. This argument is alone deciſive. 
Prom all that has been ſaid, it ſeems to be molt probable, that the R. M. is a 
ſyſtem of the law of Scotland, and that it was compoſed by order of Davip I. 
is true, 1) That the preface of the Regiam Majeſtatem ſeems to have been 
tranſcribed from the procemium of the Imperial Inſtitutions of the Civil Law, and 
that the Pandects were not diſcovered till the year 1130. But it is no leſs true, 
bat the Inſtitutions were never loſt. Therefore, it was poſſible, that in the Days 


of Davip I. the compiler of the Regiam Majeſtatem might have taken the pre- 


face of his ſyſtem from that of the Imperial Inſtitutions ; nay, it is probable, 
that he would do it. One, who was employed by King Davip to compoſe a 
iy{tem of the Law of Scotland, muſt have been a man learned in the Law. Of 
courſe, it is impoſſible to believe, that he would be ignorant of the grand ſyſtem 
of the Civil Law, compoſed by order of JUSTINIAN. The hiſtory of that Em- 
peror, and of the Law, would inform him of it. Much more impoſſible is it 
to believe that, before he began to compoſe his ſyſtem of the Law of Scotland, 
he would not conſult a work ſo celebrated as the Imperial Inſtitutions of that of.the 


immediately after the diſcovery of the Pandects. In a few years it was known 
and was ſtudied over all Europe. Of courſe, it is not at all improbable, that it 


king Davip I. died. 


Tis alſo true, 2) That there are in it ſome ſtatutes, which ſeem to be contra- 
ry to the Law of Scotland, and are referable to that of England alone. But it does 


VILLE's ſyſtem of the Law of England: For this treatiſe contains ſeveral poſitions, 
which are entirely contrary to the Law of England, and are referable to that of 
Scotland alone. Theſe, ſurely, were tranſcribed from the Regiam Majeftatem ; at 
leaſt, it is as reaſonable to ſay, that they were tranſcribed by GLANvILLE out of 
the Regiam Majeſtatem, as that the others were tranſcribed from him into it. 

beſides, the Regiam Majeſtatem was the work of a private man; the legiſlation 


might, therefore, have recourſe both to the Law and to the juridical terms uſed 
nn England, and might explain many uſages, which yet he did not mean to 
W {ay obtained in Scotland. We ſee, every day, people diſpoſed to do the fame 


on of his ſubject, as never to inſert things, which do not belong to it. Affecta- 
tion and vanity might lead him to diſplay his knowledge of the Law of another 
country, The uſe, therefore, which is made in the Regiam Majeſtatem of ſome 
of the technical terms of the law of England, does not prove it to be tranſcri- 


" ved from any ſyſtem of the law of that country. It proves no more than that the 
N juridical language of Scotland was, in thoſe antient days, very poor. If it pro- 
1 ved more, it would prove too much ; for technical terms of the Law of England 


= - are 


file & ſlatuta DAvIDIS ſecundi. Is it probable, that, if the R. M. had been 


Romans. Beſides, the knowledge of the Civil Law made a very rapid progreſs, 


might have made its way into Scotland before the 1153, the year in which 


not from thence follow, that the Regiam Maje/tatem was tranſcribed from GLAN 


of Scotland was not- in thoſe days extenſive ; and the Janguage was poor. He 


| thing at preſent. Tis difficult for an author to keep ſo cloſely to the proſecuti- 
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74 Of the written Law of SCOTLAND. Book I 


are uſed in ſome Scotch ſtatutes, which are by every body allowed to be auth, 
ritative and genuine. For inſtance, tenure by ſoccage is mentioned in the {; % 
R. I. but it would be abſurd from thence to ſay, that theſe ſtatutes were not genuine: 
Or that the Laws of Mar cor were copied from ſome Engliſh treatiſe, and 
were not genuine, becauſe they make mention of Litera ſaiſinæ, and form 


For theſe reaſons it may be affirmed, that the Regiam Majeſtatem is, or, x 
leaſt, was intended for a ſyſtem of the Law of Davip I. The Quoniam A. 
tachiamenta was written by the ſame author about the ſame time. | 

But at whatever time they were written, thus much ſeems to be incontrover. 
tible, that they make part of the written Law of Scotland; for they are expreſiy 
acknowledged by the Legiſlature itſelf to make part of it; 1425, c. 54.— 
1471; c. . 14735, c. 63.— 1487, c. 115. $ „ 

The Lege Burgorum are alſo part of the written Law of David I. They 
are univerſally held to be genuine, and are owned by the Legiflature to be autho- 
ritative, 1474, c. 53.— L. B. c. 125. „ 

III. The third article of the collection contains the ſtatutes of thoſe Kin 
the antiquity, authenticity, and authority of which are not diſputed, to wit, 
1) Starura ſive aſſiſe regis WILHELMI, who began his reign in the year 1165 *: 
2) Statuta ALEXANDRI ſecundi, who began his reign in the 1214 ; 3) Stat 
prima Roß ERTI primi, and Statuta ſecunda ROBERTI primi, who began hi 
reign in the year 1306; 4) Aſiſe et ſtatuta Daviprs ſecundi, who began his reign 
in the year 1329; 5) Hatuta ROBERTI ſecundi, who began his reign in the 


1370; and 6) Ada Parliamenti ROBERT I 7ertii, who began his reign in the 


1390 f. : | | | 1 | 
But this Collection cannot be faid to have at preſent the ſame author 


ty, which it ſeems once to have had in Scotland; for Scotland has all along been 


much governed by Cuſtomary Law ; the people were fierce and barbarous, the 


country wanted police, and the Government had not authority. Hence the Laus 


which were enacted, were not obſerved ; thereby, they became obſolete, and 
went into deſuetude. It may, therefore, be faid, that thoſe, contained in 
this Collection, have not authority, farther than they have been confirmed, 
ratified, and ſupported by Cuſtom ; for it is hardly allowable to ſay, that they are 
authoritative in all thoſe caſes, in which they either have not been repealed by 
contrary cuſtom, or are agreeable to the Dictates of natural equity. One would 
fall into innumerable errors, who ſhould form his opinions concerning the de- i 
ciſions of the preſent law of Scotland, from the words of them alone. Indeed, 
in order to form juſt opinions concerning points of Scotch Law, it is in all caſe 


_ neceſſary, not only to conſider the Letter of the ſtatutory Law of Scotland, 
but alſo to attend to thoſe fixed principles, which are, as it were, rooted in it, 


and are diſcoverable from the writings of the lawyers, and the feries cf the judg- 
ments of the Courts of law, as well as to thoſe of the Civil. For it is from à 
complex view of them all, that juſt concluſions can alone, in any caſe, be drawn. 
Hence I have choſen to ſay, that all thoſe Statutes, which were in Scotland en- 
acted before the reign of IAM Es I. were enacted before time of memory, (F 105. 
not that they fall beyond the hiſtorical period of rhe affairs of Scotland, for that 
period, I faid (F 88.) begins from the age of the Mar coLms ; but becauſe 


they fall beyond the hiſtorical period of its legiſlation : for, tho? we have ſta- 


tutes which were enacted before the reign of James I. the Law and the te- 
membrance of it were, nevertheleſs, uncertain till that time. 


ED $ 107+ 


The Leges fore/arum are thought alſo to be authentic, and to have been enacted by Wut the Lion. 


T. The remaining books contained in chis collection, ſeem not to have ever been underſtood to be autbe- 
Titative. | | 
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9107. The ſtatutes, Which have been enacted ſince the beginning of the 
reign of JAMES I. of Scotland, are thoſe, which may be ſaid to have becn e- 
nacted within time of memory, (& 105.) For it is certain, that they were ſo- 
lemnly enacted by the Scotch Legiſlature. Of courſe, it is indiſputable, that they 
have, at this day, obligatory authority, in ſo far as they either, 1) Have not 
gone into deſuetude, or, 2) Have not been abrogated by cuſtoms contrary to them, 
or, 3) Have not been repealed by poſterior ſtatutes ; for, in either of theſe ways, 
the moſt poſitive ſtatute may lole its obligatory force. 

Of theſe the articles of the treaty of the Union of the two kingdoms make 
a remarkable part. They contain the conditions, upon which Scotland and En- 
gland agreed to become one united kingdom. Of courſe, rights were in conſe- 
quence of them acquired by each part of it; rights, which muſt be held to be 
ſacred and inviolable, for treaties ought to be religiouſly obſerved. Scotland, 
therefore, ought not to be deprived of any of thoſe, which it acquired by the 
treaty of union; for it agreed to that treaty on the faith of the religious obſer- 
vance of all the articles of it. 


in the King of the united kingdom of Great Britain, (5 104.) Therefore, the 


and extend to Scotland, muſt be held to be part of the written Law of this country. 
| ſay, all the acts of the Britiſh Legiſlature, which extend to Scotland; for many 
of them are not referable to it, and are not intended by the Legiſlature to ex- 
tend to it. By the treaty of union it was provided, that the Law of Scotland 
ſhould, in many articles, remain after it the fame as it had been before. There- 
fore, an alteration of the antient Law of Scotland is not to be preſumed. But 
by attending to the words, the ſpirit, and the ſcope of every Britiſh ſtatute, we 


{ſhould not, in any caſe, be left doubtful, but, by the addition of a ſhort deci- 


to it. Thus, the Law would not be rendered inexplicable by the introduction 
of the forms and the technical terms of the Law of England, and it would ceaſe 
to be inexecutable according to the ſtanding Law of Scotland. 5 
= \ 10g. Laws, it has been ſaid, muſt be promulgated, ({ 85.); for the people 
are bound to obſerve them. Therefore, there ought to be ſome way, by which 
they may come to the knowledge of the will of the Legiſlature. - 
| In antient times the acts of the Scotch Legiſlature uſed to be promulgated by 
Sp blihing them, and by reading them at all the conſiderable places of Scotland, 


oc the Art of Printing, which has rendered the communication, the publication, 


and the acquiſition of knowledge ſo eaſy, and has thereby diffuſed a light, per- 


aps inextinguiſhable, over the earth, it became leſs neceſſary to proclaim them. 
For the only way, in which it is poſſible to acquire full, preciſe, and accurate 
knowledge of a Law, is by reading it over at leiſure, and with attention. *Tis 
poſſible for one to underſtand the meaning of it by hearing it once or twice 


= ſor one to hear, much more, to underſtand perfectly that which is read: Laws 
que more time, more attention, and more thought to be beſtowed upon. them 
ban it is poſſible for one to beſtow upon them on ſuch occaſions. Hence, the 
abſurdity of this method of promulgating Laws, by proclaiming them at all the 
onſiderable places of the kingdom, ſoon became apparent. Beſides the impoſſi- 
bility of publiſhing, in this manner, that which was enacted by them, it afford- 
ed pretexts of ignorance of the Law; for the number of the places, at which it 


| 75 neceſſary to proclaim every act of parliament, was ſo great, that it was odds, 
If they wer 


ecaded, that the people were not obliged to obſerve or to mind the Laws, be- 


\ 108. By it the ſupreme legiſlative power was veſted in the Parliament, and 


Laws, which have, ſince the Union, been enacted by the Britiſh Legiſlature, 


| ought to determine, whether it does or does not extend to Scotland. Indeed, it 


five clauſe, be rendered clear, whether an a& does or does not extend 


. fl. K. I. c. 32.— 1425, c. 67. —1457, c. 89.— But after the invention 


read aloud from a public place, ſuch as a market-croſs; the noiſe, the hurry, 
and the confuſion, which are ever to be found at ſuch places, make it difficult 


e not omitted to be proclaimed at ſome of them. Hence it uſed to be 


cauſe 
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cauſe they had not been proclaimed at all the market-croſles,. at which it was ye. 
ceſſary to proclaim them; an excuſe, which ſeems to have been a good one, and 
could not be refuſed to be ſuſtained. In order to put a ſtop to that, which 
alter the acts of the Scotch Legiſlature began to be printed, 1 540, c. 129, wx 
no more than a frandulent pretext, the Legiſlature enacted, 1581, c. 128, that 
the acts of parliament ſhould be proclaimed at the market-croſs of Edinburgh 2. 
lone ; that proclamation, made at it, ſhould be held to be as valid and eftequy 
a promulgation of them, as if they had been proclaimed at the head-boroughs of 
all the ſhires of the realm; and that they ſhould become obligatory on the Peo- 


ple forty days after they had been proclaimed. From this time, to the firſt day 


of May one thouſand ſeven hundred and ſeven, on which day the Scotch par. 
liament was effectually, perpetually, and happily diſſolved by the commencement 
of the union of the kingdoms, the acts, enacted by it, uſed to be formally 
proclaimed at the Market-croſs of Edinburgh. But even this was an uſeleh 
ſolemnity. Hence, the Laws, enacted by the Britiſh Legiſlature, are not promul- 
cated otherwiſe than by being enacted. As ſoon as they are made, they are 
held to be promulgated, and to be known to the people. The Law preſume, 
that men, if they will attend to any thing, will attend to that, which is doing, 
or which is enacted by the ſupreme Legiſlature, of their country: This, ſurely, if 
any thing, concerns them. Beſides, the members of parliament are the repre 
ſentatives of the people. Therefore, every member of the common-wealth is 
ſuppoſed to be preſent in parliament either by himſelf or by his repreſentative; 
and all thoſe acts, which concern the public utility, make a part of the public 
Law, and are, therefore, ſaid to be public, are ordered to be printed authent- 
wy by his Majeſty's Printer, and are, by being printed, effectually promul- 
Gated. : 
The diſquiſition therefore, concerning the forms of the promulgation of the 
Law of Scotland, appears to be matter rather of curioſity and of antiquity, than 
of uſe: For there is not, now, any ambiguity concerning the parts, which cot 
ſtitute the written Law of Scotland. They are all comprized in a few ſmall vo- 
lumes, and befides, have been authenticated by being printed by authority. 
And the acts of the Br:ti/þ Parliament are alſo certainly known. 2 
$ 110. It remains to be remarked, that neither the a&s f ſederunt, nor the 


judgments of the court of ſo/ſion, nor thoſe of the other courts of Scotland 


make a part of that, which is properly called the written Law of Scotland. 

It would be improper, after having ſaid that acts of ſederunt are not laws, to cal 
them © Laws enacted bv the court of ſeflion.” But they are, as it were, Laws. 
For the Legiſlature hath given it power to make acts, ſtatutes, and ordinance, 
and to eſtabliſh rules, by which the quick and the impartial diſtribution of juſtice 
may be promoted; 1537, c. 43.— 1340, c. 93. Therefore, they may be de 
fined to be ſtatutes mate by the court of ſeſſon. But it muſt be remembred, 
that Laws have been defined, (F. 74. 79.) to be rules eſtabliſhed by the ſuprom: 


legijlative Power of the ſtate, I herefore, the acts of ſederunt, as has beet 


aid, are not Laws; for the ſupreme legiſlative Power in Scotland is veſted, not 
in the court of ſeſſion, by which they are made, but in the king and parliamel 
of the realm. They are, therefore, no more than rules, which the court of 
ſeſſion declares it will obſerve, and which therefore, it ought to obſerve in the 


_ diſtribution of jyſtice. I ſay, the judges of it ought to obſerve them; for by 


making them they lead the people to believe, that they are reſolved to do ſo; 


and, of courſe, to regulate their affairs by that ſuppoſition. But they are not ei. 


titled to be called Laws, any more than by-laws made by magiſtrates of boroughs 


or the regulations which the ſheriff-deputies of Scotland have reſolved to ob- 
ſerve. | 


Tis true, the court ſometimes by its acts of ſederunt does more than reg! 
late the forms of procedure before itſelf : It eſtabliſhes general rules of right; 


and it ſeems to have the power of doing ſo, provided it alters not principle 


Which 
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+ has not a ſupreme legiſlative power, and cannot repeal ſtanding Laws. But 
it can lay down rules concerning points, which have remained, fo to ſpeak, moot ; | 
for by doing ſo it does no more than declare the opirzon which it holds concerning 
chem, and notifies to the people the judgment, which they may expect will be 
riven in every particular caſe. ' Theſe public notificationt muſt contribute greatly 
to the quick diſtribution of juſtice ; they determine by one general deciſion 
a great number of cauſes, ſave the time of the court, and prevent law-ſuits, 
Therefore, the Lords of ſeſſion muſt have power to make them. At any rate, 
they may afford good ground, on which a Lawyer may found his private o- 
pinion, or may form a conjecture concerning the event of a law-ſuit. But they 
do not, on that account, fall under the definition of Laws properly ſo called; elſe 
the reſponſes of private lawyers would, in ſome caſes, be alſo entitled to the fame de- 
nomination. I have heard of private lawyers, whoſe genius, abilities, and 
knowledge of the Law, were ſo far ſuperior to thoſe of all their contemporaries, 
that one needed ſeldom to have been afraid to pronounce or to conjecture deci- 
lively, agreeably to their opinions. | = | | 

Beſides, they deſerve not to be, therefore, called Laws,' becauſe the people will 


All their actions may give occaſion to Jaw-ſuits before the court of ſeſſion ; theſe 
the court of ſeſſion has the power of deciding. Therefore, he would be an 
imprudent man, who ſhould not attend to its acts of ſederunt; for ſuch as ſhould 
not, would be made to ſuffer for their folly. h 
The court of ſeſſion hath the ſame power of making, altering and repcaling 
its acts of ſederunt, which, it has been ſaid (5 79.), the ſupreme Legiſlature has 
of making, altering and repealing its Laws. Therefore, poſterior acts of ſede- 
rant muſt derogate from the authority of thoſe, which were made beforc 
chem. | 5 

W {« 1:t. If the acts of ſederunt are not, much leſs are the judgments of the 


are brought before it. It means not to eſtabliſh general rules to be obſerved by 
the people, (F 78.) Indeed, little regard is due to the judgments of judges, 
merely becaule they are judgments: for they either are, or are not agreeable to 
che principles of law. If they are agreeable to them, the judges, by attending 
to theſe principles, and by adhering conſtantly to them, will give judgments, 
which ſhall be both right in themſelves, and agreeable to thoſe pronounced for- 
merly by the court in ſimilar cafes. If they are not agreeable tolaw, they muſt 
be wrong, and ought not to be regarded. Non, tam ſpettandum eſt quid factum 


for giving a wrong judgment, that my predeceſſors did fo before me. Nom ex- 
emplis, fed legibus judicandum, I. 13. C. de ſent. et interloc. omn. jud. 

Indeed, if the judgments of a ſupreme court, ſuch as the court of ſeſſion, 
have been uniform, conſtant, and always the ſame concerning any particular 
point, they prove, that the principle, which governs them, and is determined by 


ly rooted in the law, they eſtabliſh its authority. Hence it is ſaid, Rerum per- 
Peluo ſimiliter judicatarum auctoritatem vim legis obtinere debere, I. 38. F. de leg. 
They become rules, which ought to be conſtantly obſerved by the judges. Af- 


have thereby fixed a point of law, it would be extremely wrong for them to be- 
u to grow irregular and repugnant to one another. For, thus the people would live 
in ſociety without knowing with preciſion the engagements, which they contract- 
ed in it. Minime ſunt mutanda, que interpretationem certam ſemper habuerunt, 


other courts, 


1 N 


which are fixed either by the ſtatutory or by the common law of Scotland: For | 


regulate their conduct by them: for this ariſes from prudential conſiderations. 


court of ſeſſion entitled to be held part of the written Law of Scotland; for 
the court intends no more by them than to determine thoſe particular caſes, which 


eſt, quam quid fieri debeat, I. 12. F. de Off. Preſ. *Tis, ſurely, a filly excuſe. 


them, is undoubtedly a principle fixed in Law. Thus, by proving it to be deep- 


ter the judgments of judges have been uniform, regular and harmonious, and 


l. 23. F. de leg. The ſame doctrine is to be held concerning the judgments of 
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1 a ht 
Of” Cuſtomary Law. 


$112 NWRITT EN, conſuetudinary, or Cuſtomary Law, is oppoſite tg 
written Law. It is © the ſum of thoſe rules, to which the Legiſl. 
ture has never given exprefsly, but is preſumed to give its ſanction, becauſe they 
are conſtantly obſerved by the people, and are eſtabliſhed by cuſtom.” From 
hence it follows, I. That cuſtomary Law has never got the expreſs ſanction of 
the Legiſlature. II. That it is preſumed to have got it. III. That the reaſon, 
for which it is preſumed to have got it, is, becauſe the Legiſlature is held either 
to approve of the rules obſerved by the people, or at leaſt to connive at them, 
ſince, knowing that they are obſerved, it does not forbid the obſervance of them, 
IV. That Cuſtomary Law is fixed and aſcertained by the actual obſervances of 
the people, and by them alone. V. That, after it is introduced and eſtabliſhed, 
it has the force of Law. 
| $113. The faculties of man are not infinite; of courſe, his imaginations muſt 
be limited; he cannot comprehend all the contingencies, which are poſſible. 
Therefore, he is incapable of laying down general rules, by which he may be en- 
abled to determine his Conduct in all the variety of Caſes, which may really 
happen. Hence all civil Laws muſt be imperfect. But man is endowed with 
reaſon; he is conſcious, that he is bound conſtantly to obſerve the Law of Na. 
ture ( 20. %.); and he has an inward conviction of the part, which he ought 
to act, of the conduct which it is his duty to hold on every particular occaſion, 
Thus, he becomes a Law unto himſelf, and is able to regulate his conduct: 
he muſt do it by exerciſing his reaſon, for he cannot do it otherwiſe. But rea- 
ſon is ever the ſame. Therefore, conduct which is directed by it, muſt be uni- 
form. Thus, ſimilar actions are acted over and over and over again; and, man. 
kind having a ſtrong propenſity to follow the example of others, a general cuſtom 
is introduced. | 
Few people have either time or opportunity to acquire an accurate knowledge 
1 of the Law of their Country; they are, therefore, neceſſitated to regulate their com 
1 duct by thoſe firſt principles, on which all Law ought to be founded, and to form 
4 their conjectures concerning the dictates of that of their own country from them, 
and from the actions which they ſee tolerated in it. One who ſees certain acti 
| ons conſtantly done, certain rules conſtantly obſerved by others, has reaſon from 
1 | thence to conclude, that they are approved by the ſupreme legiſlative power, 0 
. are at leaſt not diſagreeable to its will. Beſides, that which is obſerved by # 
whole people, may well be preſumed, by every individual, to be right in itlel, 
and to be founded on juſtice. From thence he has good reaſon to preſums 
that the legiſlature gives its ſanction to thoſe rules; that they make a part of the 
Law of his country ; and that, if he ſhall regulate his conduct by them, he will be 
held to act agreeably to it. The neceſſity, therefore, of human affairs requitss 
by CNN be held to have the authority of Law, I. 32. { 1. J. 33. 35. 30 
. de leg. „ 1 
$ 114. Since cuſtomary Law is fixed and aſcertained by the actual obſervance 
of the people, (F 112. ax. 4.) it is plain, that, in order to give it the authority ol 
Law, two things are requiſite, 1) uniformity, 2) frequency in the acts, by which 
it is eſtabliſhed. | 3 
Firſt. The acts, by which it is eſtabliſhed, muſt be uniform; for it is in. 
plied in the very nature of cuſtom, and is eſſential to the Idea of it, that the * 
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by which it is eſtabliſhed, be done after the ſame manner, that is, that they be 
\miform. If there is no ſameneſs, no fimilarity, no uniformity in them, there 
can be no cuſtom. Thus, if ſometimes one, ſometimes another meaſure is uſed . 
in a country, it cannot be ſaid that any certain ſtandard is eſtabliſhed in it by 

uſtom. | 

4 the acts by which cuſtom is eſtabliſhed, muſt not only be uniform; they 

muſt alſo be frequently repeated; for one or two uniform acts do not conſtitute a 

cuſtom. They muſt be frequent. *Tis true, the number of times, which they 

muſt be repeated in order to eſtabliſh them into a rule, is no where preciſely 

determined ; for it cannot be determined. Much muſt be left to the deciſion of 
the Judge, who ought to form his opinion according to Circumſtances. In ge- 

neral, it may be affirmed, that a ſmaller number of acts is required to eſtabliſh a 

W cuſtom, which, it is clear, is agreeable to the dictates of the Law of nature, than 

is required to eſtabliſh either one which is indifferent, or one which ſeems to be 

diſagreeable to them. If a cuſtom is conducive to the good of Society, it may be 
held to acquire authority upon the repetition of a few uniform acts; but it requires 

a great frequency to eſtabliſh one, which is hurtful. | | 
Since the frequent repetition of uniform obſervances is requiſite, it muſt ne- 

ceflarily require ſome length of time to eſtabliſh Cuſtomary Law. But the length 
W of time, cannot, any more than the number of acts, requiſite for eſtabliſhing it, 

be determined with preciſion. It muſt be left to be determined by the wiſdom 
of the Judge according to the circumſtances, which diſtinguiſh every Caſe. In 
general it may be remarked, that it muſt be proportionable to the frequency of the 

WT acts, by which it is eſtabliſhed. If the intervals between the repeated acts be ſhort, 

chat is, if the repetition of them is very frequent, no more than a ſhort time is 
neceſſary to eſtabliſh it: if the intervals are longer, or if the repetition is in- 
frequent, a longer time is neceſlary. 


\ 115. Since the authority of Cuſtomary Law ariſes from the preſumed will of 
the Legiſlature; and the Legiſlature is preſumed to give its authority to it, becauſe, 
knowing that it is obſerved by the people, it does not forbid, but tolerates the ob- 
ſervance of it (F 112. ax. 3.); it follows, that it matters not of what ſort the 
Cuſtom be; whether it be rational or irrational, good or bad, agreeable or con- 
trary to the Law of nature: for the preſumption ariſes from the toleration, which 
is actually given to the obſervances of the people. Of courſe, cuſtomary Law is 


ge fed by thoſe obſervances, and by them alone, (F 112. ax. 4.) In every caſe, 
therefore, in which the uniform and frequently repeated obſervances of the people 
mare not forbidden, but tolerated, a ſanction is given to the cuſtom, which is 
m, hereby eſtabliſhed into a Law. 1755 7 

b. | know, it is commonly ſaid, that cuſtoms, which are irrational, or which are 
0M ny contrary to the law of nature, have not the authority of Law; becaule, *tis ſaid, 
Aal Cuſtomary Law derives its authority from the preſumed will of the Legiſlature ; 
iber the Legiſlature cannot be preſumed to have given its ſanction to a cuſtom, 
which is Irrational, or contrary to the Law of nature; an argument, which is 
ne, entirely fallacious. For it is abſurd to argue againſt fact. The preſumption, 
1 ich is made, is made from fach; it is founded upon them; for the very 


Lound, upon which the preſumption is founded, is, that certain obſervances 
5 have uniformly and long prevailed among the People. Therefore, the Legiſlature 


30. s preſumed either to approve of thoſe obſervances, or at leaſt to connive at 
dem; ſince, knowing that they prevail, it permits them, ($ 112. ax. 3.). Of 
or courſe, in every caſe, in which uniform obſervances have for a long time and on 
7.0 


repeated occaſions actually taken place, a cuſtomary Law is enacted, no matter, 
| Whether the Cuſtom be rational or irrational; for it would be abſurd, I mean 
not for the Legiſlature, but for a Judge to enquire into the rationality of it, after 
it has been uniformly and frequently obſerved, and has thereby actually ac- 
Wy 9d a ſanction; fince it has been adually tolerated. | 


Indeed, 
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Indeed, it would be extremely abſurd to maintain, that a cuſtom had not ze. 
quired a ſanction, becaule it was, or might be imagined to be irrational, Men 
have reaſon to preſume that, which they find has been done by others, to be lay. 
ful. They are, therefore, in optima fide to do it; and to believe it to be permit 
teil. Of courle, they ought not to be puniſhed for doing it. Beſides, it would 
be extremely dangerous to ſay, that no irrational cuſtom can be preſumed to haye 
the authority of Law. It would ſap the foundations of many maxims, which 
are rooted in the Law of Scotland, and depend for their authority on Cuſtom 
alone, I know no Law more abſurd than that, which eſtabliſhes the right of 

primogeniture, and, by beſtowing an opulent fortune on the Eldeſt ſon of a fa. 
mily, leaves all his brothers and ſiſters dependent on him. It has introduced x 
multitude of pernicious maxims, and has eſtabliſhed a moſt iniquitous diſtribution 
of the eſtates of mankind. It would therefore be dangerous for the judicative 
power, but it is the duty of the legiſlative, to enquire into the reaſons of Laus, in 
order to detract from their authority, in cafe they ſhall be found to be contrary to 
the Law of nature. Non omnium, que a majoribus conſtituta ſunt, ratio reddi poteſt. E 

zdeo rationes corum, que conſtituuntur, inquiri non oportet : alioquin multa ex his, que 
certa ſunt, ſubwertuntur, J. 20, 21. ff. de legib. If every one was to indulge him. 
ſelf in the humour of derogating from the ſanctity of every Law, which he might 
think irrational, it would be impoſſible to know, how far the world might go. 
Several people think it abſurd to reſtrain the rational diſquiſitions of mankind, and 
to hinder philoſophers from publiſhing their tenets “. Others think it as ridi- 
culous to eſtabliſh by Law a ſyſtem of Opinions, and to force men to {ub- 
ſcribe to them, as it is to believe the doctrine of tranſubſtantiation. Thus, If 
once enquiries begin to be made by Judges into the rationality of Laws, and 
judgments to be founded on the reſult of thoſe enquiries, every thing muſt ſoon be 
thrown looſe, and the deciſions of Judges become arbitrary. The world has, in 
ſome whimſical people, already ſeen enough of this humour; and would wiſh to 


ſee no more of it. Cuſtom, therefore, ought to be held by Judges the moſt f. 
cred of all Laws. 3 — 
$ 116. Since it is fixed and aſcertained by the actual obſervances of the people 
and by them alone ( r 12. ax. 4.) it is plain that it muſt be local; its authority 
extends no farther than the limits, within which it is obſerved ; for the Legiſlature 
is preſumed to confine its authority within thoſe limits, ſince it cannot be preſumed 
to extend it beyond them. | 


$117. From the ſame axiom it follows, that it is a queſtion of fact, wheth« i 
any cuſtom has, or has not been obſerved ſo conſtantly, as to give it the av 


thority of Law; for it is a queſtion of fact, whether the obſervances, which 
conſtitute it, have or have not taken place. Proof, therefore, muſt be made c 


this as of other facts, affirmed to the Judge, by proper evidence; wnlcſs it is no 


rious. I lay, unleſs it is notorious ; for in ſome caſes it is, in others it is not no- 
torious, that a cuſtom takes place. In caſe it is notorious, it needs not to be 
proved; for it is held to make a part of the public Law, and to be, therefore 
known to the Judpe, (F 102.) It would, therefore, be abſurd for him to it 
quire proof to be made of it. For inſtance, the rules of ſucceſſion, particulat 
ly the right of primogeniture, are, in Scotland, founded on cuſtomary Law alone; 
they have been obſerved in this Country time out of memory ; they are, there 
fore, held to be notorious* it is unneceſſary to prove, that they prevail; the 


Courts of Law are held to know them, as much as any other part of the La : 


of their country. In caſe it is not notorious, that a cuſtom prevails, proof mu 
be made of the fact by proper evidence. 8 

The Doctors, who have written on the Civil Law, have ſaid much on the 
evidence, which is requiſite to prove the obſervance of a cuſtom. It is needles 
to follow them thro? all their doctrines ; for evidence is that, which convinccs © 


judge 
* See Mr. Hunez's xi. Philoſophical Eſſay. 


LY 
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Judge of the truth of a fact affirmed to him. Therefore, a fact is then ſaid to 
de proved, when the judge is convinced, by the evidence brought to prove, 
that it is true. Of courſe, much muſt, in this matter, as in all caſes of evidence, 
depend upon the ſagacity of the Judge. He muſt form his opinion from all the 
ircumſtances of the caſe before him. 2 8 | 
Ius. Since cuſtom, after it is introduced and eſtabliſhed, has the force of 
Law, ($ 1 12. ax. 5.) it is plain, 1) That the people are bound to obſerve it; for 
all Laws are obligatory upon them (F 8a.): 2) That it may either repeal or 
alter a former Law, no matter, whether written or unwritten ; for poſterior Laws 
derogate from thoſe which are prior to them. ($ 79.) Therefore, if a Cuſtom 
has been expreſsly forbidden by a written Law, and has, notwithſtanding, con- 
W: inved to prevail, it muſt be held to have repealed the written Law ; for the Legiſla- 
ure has connived at it, has allowed it to continue, has permitted it, and muſt, there- 
ore, be preſumed again to have given its ſanction to it. *Tis true, that it may itſelf, 
ike every other, be repealed or altered by a poſterior ſtatute: but that 
poſterior Law may alſo be repealed by it; and, in caſe the Legiſlature allows the 
Wpcople to continue their obſervance of the antient cuſtom, it muſt be preſumed, by 
this toleration, to have repealed the written Law. The Legiſlature, there- 
ore, if it would aboliſh a bad cuſtom, ſhould not, after it has forbidden it bv 
Watute, connive at it, but carry the Law into execution by executing its 
W(:nctions upon thoſe, who tranſgreſs it. If it does not do fo, but tolerates the an- 
eent cuſtom, the toleration, if it is long continued ($ 114), muſt exempt the people 
rom the ſanction of a Law, which the Legiſlature muſt be preſumed to have allowed 
go into deſuetude. 3) The Judges of the Law ought to regulate their judg- 
eents by it: indeed, the greateſt regard ought always to be had to it; for 
cople uſually regulate their affairs by it. Beſides, ſuch is the nature of man, 
bat, tho” capricious and whimſical cuſtoms may take place in ſome countries and 
Wo: ſome occaſions, cuſtoms, eſſentially deſtructive of the ſubſiſtence or happi- 
es of Society, are ſeldom or never eſtabliſhed. So that human affairs may 
Ways be on a tolerable footing, if thoſe cuſtoms, to which mankind are diſpoſed 
o givc their ſanction, are ſteadily obſerved. Beſides, Cuſtom is the beſt inter- 
Teter of Laws; and the ſenſe, which the people appear from it to have put upon 
hem, is, in doubtful caſes, perhaps the beſt rule, by which Judges can form 
beir opinions. Si de interpretatione legis queratur ; imprimis inſpiciendum eſt, quo 
_y cvs retro in ejuſinodi caſibus uſa fuiſſet : optima enim eſt legum interpres con- 
tudo. Nam Imperator noſter Severus reſcripſit, in ambiguitatibus, que ex legibus 
„Heiſcuntur, conſuetudinem, aut rerum perperuo ſimiliter judicatarum auctoritatem, 
„ begis obtinere debere, I. 37. 38. F. de leg. N . 
 \ 19. It remains to be remarked on this title, that the authority, which 
ee Civil and Canon Laws have acquired in Scotland, is derived from 
mow alone, and is, therefore, a part of the Cuſtomary Law of Scot- 
and, | OO. 
__ | c Civil Law cannot be reckoned a part of the written Law of Scotland; for it 
never ratified expreſily by any of the ſtatutes enacted by the Scotch Le- 
WE'llature. But it is a complete Syſtem ; it comprizes and determines almoſt all 
Die caſes which can poſſibly happen; and it is remarkably agrecable to the Law of 
WE ature*. Therefore, the Scotch Judges, the Scotch Lawyers, and the Scotch 
ation uſually had recourſe to it in thoſe caſes, concerning which their own 
vas ſilent; they conſulted it, and appealed to it; by degrees, it acquired 
cat authority, and became a rule, by which judgments were given in all 
ſe caſes, to which it could be applied. | 
X | 5 | It 


he 

eb 3 3 

* is ſometimes called the common Law ; for it is founded on thoſe general principles, which are rooted 
) 


— nature, and are common to all human kind. Hence, it acquired an extenſive authority, and became 
3 all nations. But this name is fr uently given to * the ſum of thoſe maxims, principles and rules, 
En naue not been eſtabliſhed by ſtatute, but are founded on antient notorious cuſtoms,” 
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It is not, however, poſſeſſed of abſolute . authority in Scotland; for ˖ 
owes its authority to its equity. But the beſt, the wiſeſt, the greateſt of men may 
err; the compilers of the ſyſtem of the Roman Law may have erred; their judy, 
ments may, in ſome cafes, be iniquitous. Hence, the Judges of the Lay i 
Scotland have receded from it in ſome caſes, in which its deciſions appeared 9 
be either contrary to equity or inapplicable in the Law of Scotland. _ 

The Canon Law is alſo of great authority in this country ; for it is, in may 
reſpects, a tranſcript of the Civil Law. Beſides, it eſtabliſhed many do&trines pe. 
culiar to itſelf, and had acquired great authority in Scotland before the Reforms 
tion. Of courſe, many uſages have been introduced by it into Scotland. The; 
have taken deep root in the Law, in ſo much that there are not any other rule 
than thoſe of the Canon Law, by which it is poſſible to judge concerning then. 
The things, the inſtitutions, the principles are derived from it. Of courſe, th; 
rules, eſtabliſhed by it, can alone be applied to them. 3 | 

5 120. But the ſame authority is not due to thoſe books, which are calle 
Libri Feudorum ; for they were compoſed by two private Lawyers, and contain 
no more than the feudal cuſtoms of Lombardy. But the feudal Law is local; 
it is a different Law in all the countries of Europe. Therefore, the feudal Lay 
and cuſtoms of the Lombards are not the feudal Law and cuſtoms of Scotland, 
Of courſe, they have no authority in it. W 


Irin vr 
Of the Objefts of Law. 


$ 121. THE end of all Civil Law is to oblige men to do their duty, or b 
obſerve the Law of nature, (F 70.) The duties of life concern e- 
ther the perſons of men, or the eſtates which belong to them: Therefore, the 
objects of Law, that is, The things of which juriſprudence treats,” muſt b 
three; firſt, The perſons, to whom eſtates belong, and upon whom duties are ir 
cumbent; ſecondiy, The things of which the eſtates, belonging to theſe perſons 
conſiſt ; zhirdly, Actions, that is legal remedies, by which the perſons and the 
properties of men are ſecured, or wrongs done them are redreſſed. & 12. 7. «i 
Jure nat. I. 1. F. de ſtat. hom. It will, therefore, be neceſſary to treat of each «ii 
| theſe objects in their order. 
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BOOK III. 
TITLE I. 


Of Perſons. 


9122. T THE firſt object of law is Perſons, (F 121.). 
A Perſon is every one of human kind.“ 

—_ It is, perhaps, difficult to define with preciſion the characteriſtics, 
hich diſtinguiſh the human kind; for no individual is perfectly like to any o- 
ther; the variety of nature is infinite. I would ſay, therefore, that all thoſe, 
who have the bulk of the parts, which mankind commonly have, belong to the 
human ſpecies ;, for it would be improper to ſay, that all thoſe, who are born 
of women, belong to it. Women are ſometimes ſo unfortunate * as to bear mon- 
ers; creatures, as the law ſays, qui contra formam humani generis converſo more 
Procreantur, I. 14. F. de flatu hom. Theſe are not perſons, for they are not men. 

Different from them are all thoſe, who have 7zhe bulk of the parts, which men 
uſually have, but at the fame time either have ſome which men uſually want, 
or want ſome which men uſually have; theſe are admitted to be of the human 


kind, and are, therefore, perſons, I. 14. F. de ſtatu hom. For inſtance, oe 
_ e | peopte 


** 


a See Venus phyſique, Part. 1. ch, 17,——Lucret, lib. 5. v. 876, ſeqq. 
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people are born with more than five fingers on each hand; M. de Maypyy. 
TU1S * tells us, that in Berlin he lighted on two perſons, who had fix, Ye 
theſe with their ſix, are men as much as we, who have no more than five jp. 
ers. | 
In the Iſthmus of America, travellers have found men, whoſe colour, differey 
from that of all other mortals, reſembles the peculiar whiteneſs of the horſe. 
their skin is covered all over with down; their hair is like wool, whiter than thy 
driven ſnow; their eye-lids are formed pointed like creſcents ; and their eye 
unable to behold the light of the ſun, are open during the night alone; the 
are the Bats of the human kind, fleep in the day-time, and, like them, go , 
broad to their labours, or to enjoy the darkneſs of the night f. Our own hiſts 
rians inform us of an extraordinary phenomenon, which made its appearance 
during the reign of James IV. It had every part above its wrbilicus double 
but every thing below no more than ſingle. One pair of legs ſupported tuo 
bodies, each of them having its proper arms, neck and head. The con. 
ſequence was, that it poſſeſſed the rational faculties of two men; each of thy 
bodies had its own underſtanding, its own will, and its own affections; but it 
inferior parts being common to both, conteſts uſed ſometimes to ariſe between 
them about the direction of theſe, and every thing, which affected them, wa 
felt by them both. But ſuperior parts being proper to each of them, even 
thing, which affected theſe, was felt by that perſon alone, whoſe body was touch 
ed. So ſingular a creature excited, in an illiterate age, the wonder of mankind; 
the king cauſed care to be taken of its education; it acquired the knowledge a 
ſeveral tongues, made progreſs in different ſciences, became remarkable for jt 
muſical talents ; and, which is curious, each of them both could, and did lean 
different things T. This creature, extraordinary as it was, muſt not, howeve, 
bc refuſed a place among the human kind. But nature, full of curioſities, hath 
jf travellers deceive us not, diſtinguiſhed whole races of men by parts peculiar tg 
themſelves. In the iſlands fituated eaſtwards from the Aſiatic Coaſt, a race ha 
been diſcovered of creatures, whoſe bodies, beſides being covered with hair, and 
differing in other reſpects from the ordinary breed of men, carry an ornament pe 
culiar to themſelves, that is, a Tail. GEMELLI CARRERI || was aſſured by ſone 
Jeſuits, who, he ſays, were perſons worthy of credit, that in Mindoro there wa i 
a race of theſe men with tails, diſtinguiſhed by the name of Manghians, ſome W 
of whom had embraced the Catholic faith. Sr RU s FF tells us, that in Formok Ml 
he ſaw with his own eyes a man, who had one of theſe tails more than a foot 
long, and who informed him, that the defect, if it was one, was owing to 
the climate, and that all the inhabitants of the Southern parts of the iſland had 
tails like himſelf. M. de MaupxtRTvis ſays, he would rather have an hour' 
converſation with one of them than with the fineſt genius in Europe. , Such men, 
if ſuch men there are **, could not be denied to have all the rights of human 


NT J Find 
Lettre 13. Sur la generation des animaux. 5 | 
+ An accurate deſcription of theſe Dariens is given by M. de Burrox in his Hifoire naturelle, de I bun, 
ch. varietes dans l'eſpèce humaine ; — and by MauyEerTvis, in Venus phy/ique, part, 2. ch. 1. 
t See an account of it in Bucyanan, /ib. 13. c. 7. | | | 
4 A deſcripticn of another curioſity of the ſame kind is to be found in the Philoſophical tranſa#ions, Vol. 50 
Art. 39. | A BS | | 
See his travels. e Fs: 
'1þ See Les voyages de JEAN STRUYS, tom. I. p. 100. 3 mm | 
** See Lettre ſur le progres des ſciences, Venus phyſique, p. 2. ch. 1. par M. de Maurrxrurs.— Sec al 
Hifloire naturelle .de homme, par M. de Bur rom. Lucret. lib. 5. v. 838—854. . | 
It would be bold to ſay poſitively. that there are no ſuch men. But M. de Burpon ſeems to doubt conceri- 
ing the reality of their 67 $25.9 He is not only one of the fineſt writers, but one of the moſt learned natur- 
lifts, as well as greateſt philoſophers of this, or of any age. Attentive and penetrating, he has laid open tit 
original conflitution of things, and ſeems to have accounted, in the moſt probable and ſati factory manner, for 
the preſent appearances of nature; and, conducted by a recollettion peculiar to himſelf, his ſagacity has extend 
ed itſelf to futurity, and has revealed the continual and fucceſſive mutations, which may be expected from tht 
operation of thoſe ordinary cauſes, that are appointed by the Sovereign of the world to act at preſent in the unt 
verſe. He is not like thoſe vulgar ones, who pronounce deciſively every thing incredible, which they have t 
ſeen. But he has ſurveyed nature with the moſt attentive eyes, and is minutely acquainted with every part of is 
hiſtory. His authority muſt, therefore have the greateſt weight; and one would not gaſhly beftow on any thing 
a reality, which he ſeems inclinable to deny it. 


4 ow * 
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ind; their tails wah not bar them from acquiring, holding, enjoying and dif. 
ling of property, from being perſonable in judicio, or from the other privi- 
ges of the ſpecies, any more than, Gottrils, an ornament peculiar to thoſe 
cho live at the foot of the Als, and which is eld by them to be efſential to 


deaut y. ef | 
Every man, therefore, woman, and: child; i is A Perſon. 


123. Mankind are diſtinguiſhed from one another. either by nature, or r by po- 
W:ical inſtitutions. The natural diſtinctions, which are found among them, are 
ndependent on them; people have it not in their power to remove them. But 
he political ones being derived from political inſtitutions, it By, e, 
oſſible for them to be different in different countries. +; | 

( 124. By nature men are diſtinguiſhed, 1) Into thoſe who are not, and 
hoſe who are born, naſcituri et nati. 

It would be inhuman to injure or to kill thoſe, who are young, 1 mer rely becauſe 
hey are not old; for thoſe, who are young, may grow old. It would be inhu- 
1an to injure or to kill thoſe, whoſe faculties are not arrived at maturity, be- 
auſe they are not arrived at it; for they may arrive at it. In the fame. manner, | 
It would be.inhuman to injure or to kill thoſe, who are not born, becauſe they 
we not born; for they may be born. Therefore, one has no better right to in- 
ure or to kill them, than he has to injure or to kill thoſe, who are young, or 
hoſe whoſe faculties are not arrived at their maturity. Tis true, they are not 
able to defend themſelves, and are not ſo uſeful as they may afterwards happen. 
o be in ſociety. But it does not from thence follow, that it is lawful to injure 
or to kill them: Nothing leſs; for humanity ſhrinks. at nothing more. Every 
dne ought to be mindful of his own condition, and to think himſelf bound to do 
dy others as he would have wiſhed them to have done by him. 

Hence the maxim of the Roman Law, which is ſo agreeable to the dickates of 
humanity, has been adopted into the common Law of Scotland, That thoſe, 
+ who are not born, the naſcituri, are held in all caſes, in which it is their inte- 
9 to be held, to be already born.” L. 7. 18. 26. F. de ſtar. hom, J. 231. 

de verb. ſign. 

Lima hence it follows, that they I) have rights; ; and 35 May both have and 
acquire property; for it is their intereſt to have them. 5 

The rights of children unborn reſpect either their n or the eſtates which 
they may happen to have. 

For every child, which is unborn, has a right to get every thing, which may 
eprive it of its chance of being born. hindered from being done; therefore, it 
Is unlawful 1) to Kill it during its impriſonment in the womb, or to do any thing. 
by which it may be miſcarried. | 

Hence thoſe mothers, who procure abortions by doing violence to thts own 
bowels, and kill the hope of their own offspring, are guilty of an execrable crime, 

and deſerve, therefore, 40 be ſeverely puniſhed. Sem parentis, memoriam noii- 
us, ſubſidium generis, heredem familie, deſignatum reipublice civem tollunt v. Be— 
des that the yaſt inhumanity of their hearts affords the ſtrongeſt reaſons to ſuſ- 


| pect ſuch wicked creatures of being capable of committing the moſt atrocious 


crimes; they hurt ſociety by murdering a human creature, and do an irreparable 
injury to their own offspring, by preventing it from ever ſeeing the light. The 
Preciſe puniſhment of this crime is nowhere defined ; it is uſually ſaid to be arbi- 
tary F ; but it is perhaps more conſonant to the principles of Law to ſay, that it 
is capital in all caſes: For it is murder either to kill a child living in the womb, 
er to hinder it from becoming alive, as much as to kill onea few days after its birth. 
The difference, if there is any between the caſes, is hardly perceptible ;; and a 
child in the womb deſerves as much reſpect as a new born babe. Indeed, the. 
one crime ſcems to deſerve to be more ſeverely puniſhed, becauſe it may be com- 


mitted 


Ig Cic. pro A. Cluentio, + See Mackenziz's Criminals. 
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mitted more ſecretly than the other. Tis true, by being more difficult to be diſcover 
ed, an innocent perſon may ſometimes happen to be made to iuffer for an accidey. 
tal abortion, in caſe a number of ſuſpicious circumſtances concur againſt hy 
But it would be abſurd from thence to argue, that this crime ought not, becayp 
from the ſame principle it would follow, that none ought to be puniſhed either by 
death or by any other puniſhment. For ſuch is the imperfection and the fatality g 
human affairs, that innocent people may ſometimes happen to be believed to he 
guilty, and to be pnniſhed. CCC 
For the ſame reaſon, not the mothers alone, but thoſe, who either are accceſ 
ſary to the commiſſion of the crime, or, without the privity of the mothers, pry. 
eure bypoiſon or otherwiſe the abortion or the death of the foetus, are guilty of 
a capital crime, J. 38.'F 5. J. 39. V. de pen. TFT TY. 9 wo 
Since it is unlawful to kill a child in the womb, it muſt 2) Have a right to ge 
every thing hindered from being done, by which it may be brought into the 
danger of being miſcarried. Hence it is eſtabliſſied by Law, that a woman with 
| child cannot be puniſhed either by death, or by torture, or by any other corpo- 
14 | ral puniſhment, which may endanger a miſcarriage. The infliction of the puniſh. 
Wo ment mult be delayed, till ſhe be delivered, J. 3. F. de pen. I. 18. F. de ft. 
* hom. Paul. recept. ſent. lib. 1. tit. 12. For it would be cruel to involve the 
* innocent babe in the guilt of its mother; it is not acceſſary to her crimes; and 
7 the time of its birth does not depend upon itſelf. Hence, it has a right to have 
, the belly of its mother 7nſpedted by perſons of ſkill, in order to diſcover, whe- 
ther ſhe be with child, /. ff. R. I. c. 26. and that, whether the mother doe 
or does not plead it, Fo. 26. Auguſt 1679. Hamilton. 
9 From the ſame principle it follows, 3) That a child in the womb has a right to 
= be maintained either out of its own eſtate, or by thoſe, who would be bound I 
ji to maintain it after its birth. But it cannot be maintained, if its mother i; 
not maintained; it muſt die, if ſhe is allowed to periſh for want. Hence, it 
has a right to get a maintenance allowed to its mother during her pregnar- 
cy by thoſe, who are bound to maintain her; for the obligation is primaniy 
incumbent on them. But, if either they are not in facultatibus, or the is not 
fupplied with things proper for one in her condition, ſhe is entitled on its account 
either to get a maintenance out of its own eſtate, or from thoſe bound to main- 
tain it, J. 1. Oc. F. de ventre in poſſeſ. mittendo. #0. eee, 
4) A child unborn has all the rights dependant on the eſtate which belong 
to it. 8 ieee 175 A IN 
For it both may have and may acquire property. Every right is reſerved et- 
tire to it, till the time of its birth. If it is called by the Law to ſucceed to 
an inheritance, the right, which it has to ſucceed, remains entire to it, and 
cannot be hurt by any accident which may happen before it is born, Hence, 
if thoſe, who were the viſible lawful heirs to the eſtate at that time, at which 
the ſucceſſion opened to it, thall have got themſelves ſerved heirs, and ſhall have 
entered upon the inheritance, their ſervice is voidable; and may be ſet + 
ſide, at the fuit of the heir, who was in wtero, as ſoon as he ſhall be born. In 
the ſame manner, eſtates may be ſettled on children unborn ; rights may be 
granted in their favor; and that, not only in caſe they are actually known to bs 
in utero, but alſo tho it ſhould be uncertain whether they will ever be born. 
$ .125. By thoſe, who are born, I mean all thoſe, who are brought into the 
world either by birth or by exection. For women ſometimes happen to di 
during their pregnancy. In that caſe, it is uſual to open their bellies, and tt 
exect the fœtus, if it has become quick in the womb: For a child ought pot 
to be allowed to perifh, if it can be preſerved. Children brought into the world 
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in this extraordinary manner, cannot properly be ſaid to be born. They were, b! 
the Romans, faid to be ediri or execti, not mari, I. 132.4 1. J. 141. J. de verb. 


ſignif. But it is neceſſary to number them among thoſe, who are born ; bor 
: = | X 0 


now not, whether the phyſicians have, Lam ſure the Scotch Lawyers have not 
a proper technical term, by which they diſtinguiſn them. | 
\ 126, Thoſe, who are born, nature has diſtinguiſhed from one another, 41) 
py ſex; they are all of them either male or female. "Tis true, natural hiſtoriaus 
alſure us, that there have been Hermaphrodites, poſſeſſed of the characteriſtical 
Darts of both ſexes, or rather of ſomething like them; for it ſeems not to be cer- 
rain, that any buman creature was ever fully marked by them all. No doubt, 
here are among the brates perfect hermaphrodites, becauſe they are hermaphro- 
lites according to the ordinary courſe of nature. Every ſnail poſſeſſeth all the 
parts, and performs all the functions both of the male and of the female. Tis 
rue, the copulation of two of them is neceſlary to the propagation of the kind. 
zut the Puceron, or Vine-fretter, an animal remarkable for being deſtructive to 
the Vines, is an Hermaphrodite yet more complete in itſelf; for it can either ſing- 
ly and alone, without copulation, or with it, propagate its kind: A fact, which 
owever extraordinary it may appear, is incontrovertibly proved by the experi- 
ments of the obſerving M. de Reaumus, and of the beſt natural hiſtorians. 
ut it deſerves hardly to be minded, after one hears of the method in which 
he Polypus P its kind. It does not copulate; the new generation grows 
out of the body of its parent, as branches grow out of the trunk of A tree ; 
ad, out of every one, perhaps, of the new race, another like itſelf grows, be- 
ore it is ſeparated from the original and common ſtock ; in the ſame manner, as 
ſmaller branches grow continually out of the larger branches of trees. But this 


v not the only way, in which it can propagate its kind. Cut a polypus into as 


many pieces as you will, every piece will become a perfect polypus *. But in 
Whole, who are called Hermaphrodites among the human kind, all the parts, by 
Which the ſexes are diſtinguiſhed, are not to be found in the ſame perfection, in 
Which they are found in one complete individual of either ſex. They are not 
able to perform the functions of both ſexes, and in a double capacity to propa- 
gate their kind. Lawyers, therefore, have been at a loſs to determine the ſex, to 
which they ought to be referred. It uſually happens, that one of the ſexes pre- 
ails in them more than the other; they are rather men than women, or women 
chan = Therefore, the Law holds them to be of that ſex, which prevails in 
chem: If they ſeem rather to be male than female, it holds thein to be men; if 
they are rather female than male, it holds them to be women; J. 10. F. de 
at. hom. 4 od: 125 
r). Women have faculties and powers and paſſions and appetites ſimilar to 
choſe of the men, and are equally capable of being made happy or miſerable. 
W- lence, the Law grants them the fame rights, which it grants the men in all 
cales, in which it has not provided otherwiſe. They may hold, may ac- 
4, and may diſpoſe of property, and of every thing which is annexed 
Wo it. | 
But their ſex is more delicate; their bodies are leſs nervous; and, during their 
pregnancy, when they carry about them a burden, which, tho troubleſome, na- 
ee has taken care to make agreeable, they are uſually unable to endure fatigue. 
Hence they have, in almoſt all countries, except Agypt, in which this and others 
f the cuſtoms of men were reverſed f, been kept at home, and confined to the 


management 
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* See Venus phyſique, p. 1, ch. 1 | „ 3 8 
| Hzzoporus lib. 2. The account, which HE RODOrus gives of the manners of the Egyptians. is curious ; 
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management of domeſtic affairs. Major dignitas eſt in ſexu. virili I. f. p. ff. q 
ſenator. The men, whoſe bodies are more. robuſt,” have allumed to then 


lely 
the burden of all civil, public, and out-houſe affairs. , 


From hence it follows, 1) that women cannot exerciſe any public or civil Office 
They cannot be either Magiſtrates, or Judges, or officers of the Law, or men. 
bers of Parliament. J. 2. p. F. d. r. j. But there is one exception to this rule, 
for females may ſucceed to the Crown of Great Britain, and mn all th 
powers belonging to! it. 

Beſides, they can hold prbperbyi of courſe, they can hold every thing, be 
it right, honour, privilege, or juriſdiction; which is annexed to it. Hence 
in caſe a juriſdiction is either hereditary, or annexed to the eſtate which the 
hold, they are entitled to bold 1 it, and to transfer it either to univerſal or to agg 


lar ſucee lors. 


I fay, they are entitled to hold it; for they are not entitled chemſetres to ex, 


erciſe it. In caſe it is ſo perſonal, that it cannot be exerciſed by a deputy, it te. 


mains abſorbed in the perſon of the Lady to whom it- pertains, and all which j 


avails her, is to tranſmit it to another. But, if it may be exerciſed by a deputy, 


ſhe may appoint one, who will have power to exercile it. 

2) Women may held honours, and may tranſmit them to their poſterity, 
Thus, they may be peereſſes, and may thereby have all the rank, privileges, 
and dignity, which peers have, and women can lawfully exerciſe. 1 ſay, which 
women can exerciſe; for there are ſome of the privileges of peers, which women 
cannot exerciſe; for inſtance, they cannot be members of Parliament, they have 
not either a feat or a vote in the houſe of Lords. Indeed, women are, in al 
caſes, incapacitated from exerciſing the judicative newer, or from having a vote 
in any corporation, meeting, or court. | 

Other rights, which are merely patrimonial, they may have: but they cat 
have no public ſhare in the adminiſtration of the affairs of any incorporated ſocie- 


ty or body. For inſtance, they may be admitted Burgeſſes of boroughs, and 


members of corporations; and may exerciſe the trades, which the burgeſſes d 
thoſe boroughs, or the members of thoſe corporations are entitled to exerciſe 


But they can have no vote in the adminiſtration of the affairs of the borough d 


of the corporation, becauſe that is a e 1 a civil office, th erefore they cannot 
interfere in it. 

9 128. The individuels of human kind- are diftinguihed by nature from one 
another not only by ſex, but 2) by age, (F 123.). And the Law, attending to 
this natural diſtinction and to the conſequences of it, hath divided human life int 
different Periods, and hath invented names, - by which it diſtinguiſhes them fron 
one another. Of thele I ſhall have occaſion to treat in the fifth book. 

$129. To thoſe and the other natural diſtinctions of mankind the Civil Law 
every Country has found it neceſſary to add many political ones, (5 123.) 
which will, all in their order, fall to be explained afterwards. But there is ont 
of them, to wit, that by which they are divided into freemen and ſlaves, d 
which it is proper to treat in 1 Place. 


| VCC 
| Of Slavery. 


$ 130. 9"FIS not to explain the doctrine of ſlavery, the condition of = | 
or the powers of their maſters, but to prove that ſlavery is baniſhe 
by the Law out of Scotland, and that every man, who is in this country, is free, | tha 


I have compoled this title; for the doctrine of lavery, ſuch as was tolerated N 
th 


. Of Slavery. 7 89 


he Roman Law, or prevailed in the antient world, or is at preſent exerciſed in 
America, appears to be ſo horrid, and ſo contrary to the feelings of humanity, that 
cannot be agreeable to the Law of Scotland. | 1 | 
| know well that the Regiam Majeſtatem, the Quoniam Attackiamenta and ſome 
ther parts of our antient Law make particular mention of thoſe who are called 
,1:ivi, deſcribe the actions by which a ſlave or liberty may be vindicated, particu- 
arize ſome things relating to the condition of ſlaves, and ſpecify the powers of 
heir Maſters and the limitations of theſe powers. But it is not from thence to be 
"erred, that ſlavery was ever actually tolerated among us. Many doctrines, 
a{titutions, and principles, which are confeſſed by every body to be diſagree- 
able to the Law of Scotland, are delivered in thoſe antient books. I own they 
annot be denied to make a part of the written Law of Scotland, (5 106.); 
hey were not, however, digeſted with that accuracy, with which they ought to 
we been; they are admitted by the Legiſlature to have needed amendment; 
ommittees were, at different times, appointed by Parliament to reviſe and to a- 
end them. It would be raſh, therefore, to take for Sterling every thing, which 
to be found in them. It may have been the caſe, that any thing like ſlavery, 
uch as it is deſcribed in theſe antient books, never took place in Scotland. 
But grant it did, it cannot be from thence concluded, that it either 
5 lawful, or ought to be permitted at preſent. Laws, it has been ſaid, (§ 118.) 
ay be repealed by Cuſtom ; they may go into deſuetude, and may, by diſuſe, 
Wolc their obligatory force. Every abſurd, every barbarous, every cruel uſage, 
rhich prevailed among our anceſtors, and was authoriſed by Statute, cannot be 
eld to be permitted now. The ſuperior wiſdom and civility of the preſent age 
ave made us by degrees abandon many of thoſe fooliſh notions and inhuman 
uſtoms, which prevailed among them. Pride, cruelty, and indolence govern- 
d their conduct: we are now ſo happy as to be beginning to laugh at their Pride; 
W heir cruelty is become ſhocking to moſt of us ; and a Spirit of induſtry is grow- 
ng in Scotland. The ſame principles, which ſeem to have determined us to abo- 
Iſh ſervile tenures, oppreſſive juriſdictions, and lawleſs attachments, have induced 
5 totally to aboliſh the inhuman uſage of ſlavery: for we ſeem, by degrees, to 
Wave become ſenſible of the inhumanity of it, to have departed from it, and 
dy departing from it, zacitly to have aboliſhed it. So far as I have been able 
go lcarn, no veſtige of it remains in Scotland. Indeed, it has been diſuſed, and 
as been unknown for ſeveral generations paſt. So that there is not any remem- 
rrance of the eſtabliſhment of it now remaining among us. 
\ 131. But, in order to prove, that it is totally aboliſhed by the Law of Scot- 
and, and that the Judges of it ought, in no caſe, to adjudge one to be the 
ave of another, it may not be improper to beſtow a few paragraphs on conſider- 
ng the foundation on which it is commonly built, and enquiring, whether the firſt. 
ad eternal Laws of nature do not bear teſtimony againſt it. The queſtion is im- 
Portant in itſelf; is intereſting to humanity ; and has been the ſubje& of much de- 
ate both among politicians and among philoſophers. Slavery was tolerated by the 
aws of the moſt civilized nations of the antient world ; it is at preſent eſtabliſh- 
d in all our Colonies, and is pretended to be eſſential to their ſubſiſtance. Caſes, 
berefore, may happen, in which it may be neceſſary to determine queſtions con- 
ning the liberty of thoſe, who ſhall be imported into Britain. 
| take it to be undeniable, that every man 1s born equal to every other ; for 
very one, who lays his hand upon his heart, muſt be conſcious, that he cannot help 
Winking fo of himſelf. Hence Liberty is ſaid to be a natural faculty, naturalis fa- 
Fc; and ſlavery is ſaid not only to owe its original to the arbitrary conſtitutions of 
en but to be contrary to nature. Servitus eſt conſtitutio juris gentium, gud quis dominio 
p/icno contra naturam ſubjicitur, J. 4. p. F 1. F. de Statu hom. The reaſon is, quia, 
Jud ad jus naturale attinet, omnes homines equales ſunt, I. 32. F. d. r. j. No wrt 
| | | as 
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has naturally dominion over another. Of courſe, no man is by nature ſubject 9 
any other. All men have the ſame faculties, the ſame paſſions, the ſame deſire, 
the ſame nature; and all that inequality, which is to be found among the ind. 
viduals of human race, is derived from political and arbitrary inſtitution 


alone. 


Beſides, every man mult be conſcious to himſelf, that he hates to be dependan 


on others, and to be obliged to regulate his conduct by their will; becauſe every 


man is endowed with liberty, has abilities to direct himſelf, and is naturally fond 
of exerting them. To be, therefore, reſtrained from exerciſing thoſe facultis, 
with which he finds himſelf endowed, and which he has a ſtrong deſire of exe. 
ciſing, and to be ſubjected to the imperious dictates of another, muſt be a ven 
unealy condition, Every one muſt be conſcious to himſelf, that he would ng 
like to be init. Let us therefore think concerning others, as we think concem. 
ing ourſelves; let us judge concerning their rights, as we would ourſelves judgt 
or would wiſh them to judge concerning our own; and let us grant, that the 
have a right to be uſed in the ſame manner, in which we would think ourſelyg 
entitled to be uſed in the ſame circumſtances. - LE Sk 
From theſe principles it follows, that all inequality, all dependence, al 
ſervility, all ſuperiority, all ſubjection, all pre-eminence, which is not neceſſary to 
the welfare of Society, is unnatural ; and that, if it could, it ought to be de 


ſtroyed. Men ought to be reduced to a level as much, that is, they ought to be 


as free, and as independant of one another, as is conſiſtent with the good d 
Socicty. ny 


Iwill not fay, that a ſtate, ſuch as that deſcribed by Sir Tuouas Mos, i 


which every Citizen is equal to every other, is poſſible. But I will be far fron 


laying poſitively, that it is impoſſible. The hiſtory of mankind ſhews, that 
many unexpected revolutions have happened, and that things have exiſted { 
contrary to all expectation, that he would, indeed, be a raſh man, who ſhoull 
pronounce deciſively, any thing, which is not naturally to be abſolutely impoſ 


ible. Something like equality, we all know, was eſtabliſhed in the antient 


world. But thus much may be ſaid, that it is not probable it will ever be aQtual 
ly eſtabliſhed. Property, that bane of human felicity, is too deeply rooted il 
Society, and is thought to be too eſſential to the ſubliſtence of it, eaſily to be 
aboliſhed. But it muſt neceſſarily be baniſhed out of the world, before an Ut 


pia can be eſtabliſhed. For, as long as it remains, the methods of acquiring 


it muſt remain, and ſome people mult acquire and muſt, therefore, be entitlel 
to hold more of it than others. But if ſome acquire more cf it than others, met 


cannot be equal. ?Tis true, Agrarian Laws may be enacted : but they mult bt 


founded on inequality; for they are intended to limit the quantity, abort 
which no man ſhall be allowed to poſſeſs. Beſides, they mult loſe their force; 
for every man will think, that he has, ſurely, a natural, indeed, the beſt title i 
the fruits of his own labor; and the diſtinctions, admitted by them, will gre 
dually give riſe to others. Thus, property and equality ſeem to be abſoluich 
incompatible. But it would be difficult, if it is not impoſſible, to baniſh: the forme! 
out of the world, and to bring thoſe, who have it and are diſtinguiſhed by it, b 
part with it. Beſides, the diſtinctions, which have been introduced among mel, 
have given a certain bent to their way of thinking, and have made ſuch deep iu 
preſſions upon them, that it will not be eaſy to give them an inclination col 
trary to their preſent one. From whence it may be affirmed to be hardly pi 


| bable, that a perfect, abſolute, and univerſal equality will ever be eſtabliſhed i 


human Society. —_ 5 

But, tho the condition of human affairs may never arrive at ideal perfection, t 
ought not to abandon them out of peeviſhne{s or out of deſpair, becauſe de 
cannot get them brought to that point of perfection, to which we wiſh to bfg 
them. We ought to uſe our endeavours to make them approach as near it, & 
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Edible. In the ſame manner, we ought not, becauſe we cannot reduce mankind 
o an abſolute equality, therefore, to abandon them; but ought to do all, which 
ve can do, to reduce them as near it, and to make them as independent of one 
mother, as may be. From hence it follows, that an inſtitution, ſo unnatural and 
ſo inhuman as that of Slavery, ought to be aboliſhed. It is not eſſential to the 
ſahliſtence of Society; for many ſtates ſabſiſt without it, and it is now almoſt to- 
ally baniſhed out of Europe. It is not conductve to the happineſs or well-being of 
ociety; for ſociety is then happieſt, when moſt of the individuals, of whom it 
onſiſts, are happy. But flavery introduces the greateſt poſſible inequality among, 
unkind; it ſtrips many of the members of Society of all property, and of every 
hing which they can call their own. Nay, not only does it ſtrip them of property, | 
nich, at the ſame time, it beſtows upon a few, but it adds to the misfortunes of | _l 
heſe unfortunate men, by holding them to be the property of others, and like 2 
he brates which they have, to make no more than a part of their eſtates. It | 
ſubjects them entirely to the dominion of their maſters ; it expoſes them to al | 
he inſults, torture, cruelty, and hard uſage, which inhumanity, avarice, pride 
and caprice can ſuggeſt : It makes the bulk of mankind dependent on the few; 
ad that not only for their bread and for life, but for the enjoyment of. it, for 
ec, for tranquillity, and for a momentary felicity ; for a wanton or a cruel 
maſter may, every moment, ſport himſelf with the happineſs of his ſlave. Beſides, 
It entails the ſame miſery on the poſterity of the ſlaves; it deprives them of the 
hopes of ever arriving at a better fortune ; at leaſt, it makes the proſpect of it 
always obſcure, and diſtant, and precarious, and uncertain, and dependent. For 5 
W cc reaſons, it ſeems, that every man has a natural right to his liberty, is born 
free, and is independent of every other. Slavery is therefore, a cruel, an inhu- 
nan, an unlawful inſtitution. Perhaps, it may be attended with ſome accidental 
advantages: every inſtitution, even the worſt one, is attended with ſome. But 1 
pre theſe accidental advantages to be put into the balance with the happineſs of þ 
o many human creatures? Was any man born for no other end than to be uſed 
ke a beaſt of burden, and to be made ſubſervient to the grandeur of another? 
Duzht great numbers of human kind to be rendered miſerable, that a few ma 
eat their eaſe, wallowing in luxury and in opulence, purchaſed by the labor 
others? Every man is equally capable of being made happy or miſerable with 
very other; the ſame caujes muſt produce the fame ideas, the fame effects u 
dn them. Does not, therefore, humanity recoil at an inſtitution manifeſtly fo 
orrid! Are not ſlaves, as well as others, men? Have they not human fouls, 
uman faculties, and human paſſions? Have not they ſenſibility to the wret- 
hedneſs of their own condition? Do not they feel as well as others ? 
an any man, therefore, lay his hand upon his heart, and ſay, that he would 
oc think himſelf entitled to be free, or to be ſet at liberty, in caſe he ſhould, by 
y misfortune, have happened to loſe it? Let us, therefore, do by others, as 
e would that they ſhould do by us. Indeed, a ſtate of flavery appears to me 
be ſo unnatural, ſo ſhocking, and ſo contrary to any humane feelings, that I 
annot think of it without deteſtation. I abhor the principles, upon which it 
s either juſtified or founded; and, if we ſhall take a. particular view of each 
f them, Lapprehend, they will appear to be irrational and cruel. 
\ 132. Thoſe, upon which the civilians and the writers on the law of nature 
ave founded it, are three, 1) Captivity, 2) Sale, 3) Birth; for men may either 
e lorn ſlaves, or, being born free, become ſlaves. Thoſe, who are born free, 
ay be reduced into ſlavery, either by their own conſent, or without it. By 
cir own conſent they become ſlaves, if they make themſelves and their liberty 
Ver to another. They are made ſlaves without their own conſent, in caſe they 
arc taken priſoners in a lawful war. Men are born ſlaves, if their mother is a 
ave. Each of theſe reaſons is equally abſurd. Pins 
133- One would hardly believe, that it could be pity, upon which ſlavery 


pas pretended to be founded. An inhuman inſtitution founded on humanity ! 


doctrine, refer its original. Thoſe captives, whom we take from our enemie in 


been done us, and which we cannot otherwiſe get repaired, or to prevent ourſelve 


garded as an evil, which is ſometimes neceſſary, but which ought not, upon ary 
vigorous our efforts againſt he ſtare, which is at enmity with us, may be, ue 


be very innocent good 2 and may be. far from bearing any ill-wvil 
0 


it is ahholutely neceſſary for his own ſafety to do it. But it cannot be pretended, 


rians! Ought a good man to do ill, becauſe another does it? No; civilized ne 


order to incapacitate them from hurting us, and from being ſerviceable to our © 


ys Of Slavery. © Book III 
A ruthleſs uſage erected on compaſſion ! But it is ſo; compaſſion is the principe 
to which the Roman Lawyers, and all thoſe who have after them juſtified the 


a lawful war, it is pretended, we may lawfully put to death. But it would be 
cruel rigorouſly to exerciſe our right; humanity forbids us to do it ; out of pity 
we will {ave their lives, and will make them our ſlaves, Every thing may lawfull 
be done to an enemy, for he has hoſtile intentions againſt us. Therefore, vc 
have a right to put them to death; 4 fortiori we are entitled to uſe them as ys 
pleaſe, and to ſubject them to the moſt direful flavery, d 3. 4. J. de jure perſon, 
J. 4. 5 2. 3. I. . 51. F. de flat. hom. Such are the principles, on which (1. 
very and captivity are connected with one another. But they are not juſt; 
For it is falſe, that it is lawful to kill thoſe, whom we make priſoners in wat. 
War, the delirium, the ſhame, and the ſcourge of human race, ought, in al 
caſes, to be made, in order either to obtain reparation of wrongs which hae 


from being overwhelmed by an ambitious foe. It cannot lawfully be made oy 
any other pretext. ?Tis cruel to enter into it either out of ambitious views, or 
in caſes in which it is not abſolutely neceſſary; for it makes havock among human 
kind. *Tis true, men uſe to engage in it raſhly, as if they had been create( 
for no other purpoſe than to butcher one another. But cuſtom cannot gire 
ſanction to cruel uſages ; and we ought not to determine concerning the lawful. 
neſs or unlawfulneſs, the juſtice or injuſtice of actions from the frequency alone, 
with which they are done. We ought to form our judgments from the dictates of 
nature, and from the obvious ſuggeſtions of humanity. Men, therefore, are, in 
no caſe, neither in peace nor in war, entitled to do one another more harm, 
than is abſolutely neceſſary for their defence, and to ſecure themſelves from 
wrong. Of courſe, war ought to be conducted with all that humanity, which 
is not inconſiſtent with the end, for which it is intended. It ought to be t 


account, to be made a greater one than neceſſity requires. 'T herefore, however 


ought not to abuſe the individuals, of whom it conſiſts. The bulk of them may 
towards us. Damage, done to them, may ruin them, or render them mike 
rable, without doing much ill to the ſtate, or reducing it to the neceſſity of ſuing 
for peace. 50 85 

From hence it follows, that it is unlawful to kill thoſe, whom we ſhall happen 
to take priſoners in war; for no man has a right to put another to death, unleb 


that it is abſolutely neceſſary for our ſafety to kill one, whom we have not killed 
but have taken priſoner, and, by uſing proper precautions, may nn dil 
able from doing more harm. It is unlawful to give priſoners any harder v 
ſage, than is neceſſary to incapacitate them from doing us more ill: for all ptr 
ſoners are men; but every man is bound to uſe every other humanely; 10 
man can lawfully abuſe, or give uneaſineſs to another, except neceſſity requires It 
Therefore, Priſoners cannot lawfully be abuſed; tho they may be coo fned in cas 
they cannot otherwiſe be A RU from hurting us; becauſe by being confined 
they may be reſtrained from it. Tis true, ſome nations eat their  priſones 
alive. But ought civilized nations to imitate the inhuman Cuſtoms of barbs 


tions ought to value themſelves on account of their Civility, and ought not i 
juſtify cruelty by the example of others. It is not, therefore, lawful either io. 
kill or to make ſlaves of thoſe, whom we take priſoners in war; for juſtice allows 
and neceſſity requires us to do them no more ill, than is abſolutely neceſiary, l 


nemies during the continuance of the war. is true, horrid actions re 
| trlke 


Arike an enemy with terror, and bring them ſooner to ſubmit to terms. But it 
- no leſs true, that they always inſpire the injured with a ſtrong ſenſe of their 
vrongs, with a keen thirſt of revenge, with an invincible hatred of their ene- 
mics, with a determined reſolution of getting ſatisfaction, and ſometimes with 
Wiicſpair. Thus, both parties are rendered more obſtinate and more fierce ; their 
rage is more inflamed; and, inſtead of being more diſpoſed to accommodate 
Meir differences, they grow fonder of war, and of fatiating their revenge; 
they ſpread miſery and deſolation over the territories of their enemies ; 
\nd, upon the whole, more miſchief is done, more uneaſineſs is created, and 
more deſperate reſolutions are taken in thoſe barbarous wars, than in ſuch, as are 
managed with the civility, politeneſs, and reſpect which diſtinguiſh modern times. 
Wc, thoſe, which are carried on with politeneſs, are as uſeful to accompliſh 
he end, for which they ought to be commenced ; they bring men to accommo- 
It their affairs and to terms as ſoon as the others; and they effectuate it with- 

put making ſuch deſtruction of human kind. Hence, all civilized nations 
are abandoned thoſe cruel and barbarous methods of making war, and have 
xctaken themſelves to more humane ones, which mark the reſpect every man 
id cvery nation ought to ſhew to every other. . 


The doctrine, which I have been maintaining, is held by many, to whoſe 
ochority great reſpect is due. In particular, the late Preſident MonTESQUIEU, 
Who judgments were, in all caſes, determined by an extenſive view of human 
ſtairs, and who never loſt ſight of the dictates of humanity, ſenſible of the re- 
id which is due to every even the meaneſt of human kind, is at great pains, 
bis treatiſe * Of the Spirit of Laws,” to inculcate and to prove the doctrine, 
Which I have been maintaining. It may be not 1mproper to conclude this part 
f the title with his words; for from them it will appear, that every ſentiment, 
Which I have delivered, is agreeable to thoſe of this great man. On ne croi- 
roit jamais que c'eut ete la pitiè qui eũt etabli l'eſclavage, et que pour cela elle 
fut priſe de trois manieres. : 2 5 
Le droit de gens a voulu que les priſonniers fuſſent eſclaves, pour qu'on ne 
les tuat pas. Le droit Civil des Romains permit a des debiteurs, que leurs cre- 
anciers pouvoient maltraiter, de ſe vendre eux-mEmes. Et le droit naturel a 
voulu que des enfans, qu'un pere eſclave ne pouvoit plus nourrir, fuſſent dans 
Pelclavage comme leur pere.“ GT oF ey 33 

* Ces raiſons des juriſconſultes ne ſont point ſenſees. Il eſt faux qu'il ſoit per- 
mit de tuer dans la guerre, autrement que dans le cas de neceſlite; mais des 


la neceflite de le tuer, puiſqu'il ne Pa pas fait. Tout le droit, que la guerre 
peut donner ſur les captifs, eſt de ꝰᷣaſſurer tellement de leur perſonne, qu'ils ne 
puiſſent plus nuire. Les homicides faits de ſang froid par les ſoldats, et apres 
ia chaleur de PaRtion, ſont rejettés de toutes les nations du monde.” 
'} 134. Secondly, It is ſaid, that men, who are born free, may become ſlaves 
"  thcir own conſent, (4 132.) ; in caſe they make themſelves and their liberty 
er to another. This of all the reaſons, upon which ſlavery is uſually found- 
WE, i; the moſt plauſible, and the moſt defenſible. For every man, it is ſup- 
* oed, has a right to diſpoſe of himſelf according to his own pleaſure: Volenti 

=_ /: uria, If one is contented with his own condition, and is willing to ſub- 
= it, no other has a right to interfere, or to complain of the wrong. Of 
Fc, if one is willing to become the ſlave of another, and makes a ſurrender 
= himſelf and of his liberty to him, no other can complain, or is entitled to 


J's that it was not lawful for him to do it. But theſe principles, tho they may 
E PECIOUS, are, however, inhuman, for they are made the foundation, on which 
| 1 inhuman inſtitution is erected. Beſides, they are not rational. 

' 29 agreed among all philoſophers, that no man has a right to do an unne- 


5 injury to himſelf; for the public has a ſuperior intereſt in all the indivi- 
+ dals, of whom it conſiſts. It is intereſted in their welfare; for its proſperity 
Aa depends 
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qu'un homme en a fait un autre, eſclave, on ne peut pas dire qu'il ait ete dans 
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depends upon theirs. That ſtate is moſt proſperous, which contains the greateſ 
number of proſperous members. Expedit reipublice, ne quis re ſud male utaur; 
the public is intereſted, that no body make a bad uſe of his property; 5 2, 7 
de his qui ſui vel alieni. A fortiori, it muſt be intereſted, that no man abuſe q 
do ill to himſelf. Beſides, life and all the intereſts dependent upon it, are truf 
repoſed in thoſe who poſſeſs them. Nobody ought, therefore, to abuſe then, 
he has not a right to do it. Hence it follows, that no man has a right to dif. 
poſe of the members of his body, of his life, .or of his happineſs. Dominy 
membrorum ſuorum nemo videtur, I. 13. P. ff. ad leg. Aquil. Nobody is propriety 
of the members of his body; for the property of them belongs not to any pi. 
vate perſon, it is veſted in the public. Therefore, no man has a right to mu- 
late himſelf ; it is wrong for him to do it. A fortiori, he has not power to dif. 
poſe of his life, or to put himſelf to death ; tor by putting himſelf to death he 
diſpoſes not only of one, but of all his members. Of courſe, he has no poyer 
to diſpoſe of his liberty, and to make himſelf over to be the ſlave of another; 
for by doing ſo, he makes the members of his body become the property of 2. 
nother, puts his life in the power of another, and does an irreparable inju 
to himſelf. Nemo plus juris ad alium transferre foteſt, quam ipfe haberet, J. 54, 
F. d. r. j. I. 20. p. Ff. de acquir. rer. dom. No man has the property of hi 
own members: Therefore, he cannot transfer it to another. No man has a right 
to put himſelf to death: Therefore, he cannot convey it to another. No ma 
has a right to do an unneceſlary ill to himſelf : Therefore, he cannot make him 
{elf the flave of another; for, by doing ſo, he makes his happineſs dependen 
on the caprice of another, and does an irreparable injury to himſelf. Servity 
morti adſimilalus, I. 59. F. de condit. et dem. I. 209. F. d. r. . There ar 
many things more to be dreaded than death. A day, an hour of virtuous . 
berty,' ſays Caro, is worth a whole eternity in bondage.“ Therefore, if ont 
has not power to put himſelf to death, he cannot have power to diſpoſe of that, 
without which life is ſcarce worth the having. Optanda mors eſt, que civilu 
Romants ſemper fuit ſer vitute potior.—Omnis eſt miſera ſervitus. — Non enim in ſj 
ritu vita efl, ſed ea nulla eſt omnino ſervienti *. Libertas ineſtimabilis res eſt, | 
106. F. d. r. j. Liberty is an ineſtimable poſſeſſion. The value of it is infinite; 
 infinita eſtimario eſt libertatis, I. 176. F 1. F. d. r. J. It is not eſtimable h 
money, pecunid lui non poteſt, I. g. & 2. F. de ſtatu liberis. Money and it ar Wi 
incommenſurable. It is one of thoſe things, which nature has exempted fron Wi 
commerce: Quas vero natura, vel gentium jus, vel mores civitatis commercio exue: 
runt, carum nulla venditio eſt, I. 34. Hi. F. de contrah. emp. Therefore, it is ir 
alienable. The cuſtom, that is, the Law of Scotland, diſables every man boti 
from aliening and from purchaſing it. Indeed, if one were to alien Þ 
liberty, and to addict himfelf to the Slavery of another, would not the Law, which 
reſtores men againſt pecuniary tranſactions, reſtore him againſt a deed, by whicl 
he ſuſtains an irreparable loſs? It would preſume, preſimprione juris et de jure, thit 
he, who had alienated ſuch an invaluable poſſeſſion, either was deprived of tht 
uſe of his reaſon, or had been circumvented, and, for one or other of theſe re 
fons, would reſtore him againſt the alienation. Nt 74 

Beſides, by diſpoſing of his liberty, one does an injury not only to him{d, Wi 
but to his poſterity ; he diſpoſes not only of his own liberty, but of theirs. Bu 
if one has not a right to diſpoſe of his own liberty, much leſs has he a right 10 
diſpoſe of that of his children ; they are perſons entirely different from him. 
courſe, he has no more right to diſpoſe of their liberty, than of that of perſon 
who are nowiſe connected with him. — — — 

$ 135. Indeed, it is of all things the moſt abſurd to ſay, that any man & 
born a ſlave, that is, he is a ſlave, becauſe his mother is one. (F 1 32.) 1 take 
it, that every man is born equal to every other, and that, therefore, every mal 
is born free, (F 131.) All things are divided by the Law among human kind; 
can, therefore, thoſe, who are intended to be the proprietors of every thing, i 
| Es 5 8 ; themſclys 
e. 10. -- 
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hemſelves the property of one another? A man is not the proprietor of himſelf; 
an he, therefore, be the proprietor of another? A man has not a right to diſ- 
poſe of his own liberty; can he be entitled to diſpoſe of that of his children ? 
man, who is made priſoner in war, cannot be reduced into ſlavery; can, there- 
fore, his children be held to become ſlaves by the capture of their father? Chil- 
ren unborn have all the rights, which nature gives them, preſerved to them 
ntire; the deed of another cannot hurt them; of courſe, no other can, by 
ay his deed, deprive them of their liberty, or of that right, which nature gives 
Wm to be free. Indeed, it is monſtrous to look upon human creatures as parts 
of our eſtates, and to maintain, that men become like the brutes, the proper- 
Wy of thoſe, who are the proprietors of their mothers. 
W { 136. Iknow, that there are other principles, on which the lawfulneſs of ſla- 
very Is pretended to be built. But, if thoſe, which have been particularized, 
irc proved to be contrary to juſtice, it will be needleſs to ſay much upon any 
others. Indeed, no reaſon, upon which the lawfulneſs of ſlavery can be found- 
.d, is more ſolid than thoſe, upon which the Spaniards founded their right to 
make {ſlaves of the Americans. They ſmoaked tobacco; they did not trim their 
beards after the Spaniſh faſhion ; they were not chriſtians, and ought to be made 
ſlaves, that they might be converted. Such were the pretexts, for which the 
poor innocent Americans were rendered miſerable *. = 
$ 137. Ere I take my leave of this melancholy theme, it will be neceſſaty 
to conſider the ſtate of Slavery in our American colonies, and to ſhew, that the 
principles, on which it is eſtabliſhed, are inhuman, and that therefore, every one 
of thoſe unfortunate men, who ſhall happen to get into Scotland, is, and is en- 
lucd to be declared to be a free man. Upon enquiry, I believe we ſhall find, 
dat every one of the propoſitions, which have been maintained, applies with 
WE peculiar force to them. ; | 
Por the principle on which their ſlavery generally depends, is not even 
ſo ſtrong as any of thoſe three, on which alone it can be pretended to have 
any plauſible foundation. They are not made ſlaves by being. made priſoners in 
= lawful war; they do not voluntarily diſpoſe of themſelves and of their liber- 
Wy of courſe, their children cannot be born ſlaves. | 
Noe all know, that they are purchaſed from their princes, who pretend to hav 
a right to diſpoſe of them, and that they are, like other commodities, tranſport- 
cd by the merchants, who have bought them, into America, in order to be ex- 
poſed to fale. If this trade admits of a moral or a rational juſtification, every 
crime, even the moſt atrocious, may be juſtified, Government was inſtituted 
lor the good of mankind : Kings, princes, governors are not proprietors of thoſe, 
who are ſubje& to their authority; they have not a right to make them miſer- 
able. On the contrary, their authority is veſted in them, that they may, 
y che juſt exerciſe of it, promote the happineſs of their people. Of courſe, 
ey have not a right to diſpoſe of their liberty, and to fell them for ſlaves. . 
WT >clides, no man has a right to acquire or to purchaſe them; men and their li- 
Wy city are not in commercio; they are not either faleable or purchaſeable. One, 
therefore, has nobody but himſelf to blame, in caſe he ſhall find himſelf de- 
prived of a man, whom he thought he had, by buying for a price, made his 


1 own; for he dealt in a trade, which was illicit, and was prohibited by the moſt 
09 obvious dictates of humanity. For theſe reaſons, every one of thoſe unfortu- 
N mae men, who are pretended to be ſlaves, has a right to be declared to be free, 
1 for he never loſt his liberty; he could not loſe it; his prince had no power to 


diſpoſe of him. Of courſe, the ſale was ipſo jure void. This right he carries 

| ont with him, and is entitled every where to get it declared. As foon, there- 

ole, as he comes into a country, in which the judges are not forgetful of their 
own 


* L' Eſprit des Loix, liv, 15, ch. 3. 4. 
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own humanity, it is their duty to remember that he is a man, and to declar 
him to be free. | 


I know it has been ſaid, that queſtions, concerning the ſtates of yy. 
ſons ought to be determined by the Law of the country, to which they be 
long; and that, therefore, one, who would be declared to be a ſlave in Americ 
ought, in caſe he ſhould happen to be imported into Britain, to be adjudge 
according to the Law of America, to be a ſlave: A doctrine, than which nothin 
can be more barbarous. Ought the judges of any country, out of reſpect 9 
the Law of another, ſhew no reſpect to their kind and to humanity ? Out of re. 


ſpect to a law, which is in no fort obligatory upon them, ought they to diſregard 


the Law of Nature, which is obligatory on all men, at all times, and in a 
places? Are any laws ſo binding as the eternal laws of juſtice? Is it doubtfy, 
whether a judge ought to pay greater regard to them, than to thoſe arbitrary aud 
inhuman uſages, which prevail in a diſtant land? | 

Ay, but our colonies would be ruined, if ſlavery was aboliſhed. Be it ſo; 
would it from thence follow, that the bulk of mankind ought to be abuſed, that 
our pockets may be filled with money, or our mouths with delicates? The 
purſes of highwaymen would be empty, in caſe robbery were totally aboliſhed; 
but have men a right to acquire riches by ſuch cruel, ſuch flagitious mean; 
Has a robber a right to acquire money by going out to the highway? Hare 
men a right to acquire it by rendering their fellow-creatures miſerable? Is it lay. 
ful to abuſe mankind, that the avarice, the vanity, or the paſſions of a few may 
be gratified? No; there is ſuch a thing as juſtice, to which the molt ſacred re: 
gard is due. It ought to be inviolably obſerved. Have not theſe unhappy ma 


a better right to their liberty and to their happineſs, than our American merchant 


have to the profits, which they make by torturing their kind ? Let, therefore, 
our colonies be ruined, but let us not render ſo many men miſerable. Would 
not any of us, who ſhould, like CLYTornoN *, be ſnatched by pirates from hi 
native land, think himſelf cruelly abuſed, and at all times entitled to be free! 
Have not theſe unfortunate Africans, who meet with the ſame cruel fate, the ſame 
right? Are not they men as well as we? And have they not the ſame ſenſibility! 


Let us not, therefore, defend, or ſupport a uſage, which is contrary to all the 


Laws of humanity. | 

But it is falſe, that either we or our colonies would be ruined by the abol: 
tion of Slavery, It might occaſion a ſtagnation of buſineſs for a ſhort time. 
Every great alteration produces that effect; becauſe mankind cannot, on a {ud 
den, find ways of diſpoſing of themſelves and of their affairs. But it would pre 
duce many happy effects. Tis the Slavery, which is permitted in America, tha 
has hindered it from becoming ſo ſoon populous, as it would otherwiſe have done. 
Set the Nigers free, and, in a few generations, this vaſt and fertile continent would 
be crowded with inhabitants; learning, arts, and every thing would flouriſh # 
mong them; inſtead of being inhabited by wild beaſts and by ſavages, it woull 
be peopled by philoſophers and by men. It might perhaps do harm to the trade 


of Britain: but it has been demonſtrated by the learned, the ingenious, and tht 


virtuous Author of a © DISSERTATION ON THE NUMBERS OF MANKIND, thata 
nation may be more populous, more wealthy, more virtuous, and more happy with. 
out than with an extenſive foreign trade. Beſides, the trade of Britain would 
not ſuffer ſo much as people are apt to imagine. *Tis induſtry, which is the real 


ſource of wealth. As long as a nation continues to be induſtrious, it need not 


be afraid of poverty f. Induſtry, like neceſſity, is inventive, and falls on! 
thouſand ways of employing itſelf to the profit of the induſtrious. If one chair 
nel is damm'd up, it will ſoon open another for itſelf. . 

But I am aſhamed to have beſtowed ſo many words on fo plain!“ 


theme. I would not have done it, had I not found, that ſome, who pret® 
| | . | | t0 


® Epigoniad, book 4. + See Mr. Humz's Diſcourſe on the 3 of Trade. 
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o have taken the moſt extenſive views of human affairs, have defended the inhuman 
vſtem *. To them! ſhall oppoſe the authority of the greateſt and the moſt hu- 
ane politician of this, or perhaps of any age, who, in his treatiſe De L'Eſprir des 
ix, hardly deigns to reaſon upon this ſubject. I cannot conclude this title bet- 
er than by inſerting at length the third, fourth and fifth chapters of the fifteenth 
book, from which the opinion of this great man, and his way of thinking upon 
his matter, will appear. Chapitre III. Autre origine du droit de Peſclavag:. He 
ad been proving the futility of thoſe principles, on which the lawfulneſs of ſlave- 
y is uſually founded by the Civilians; and he proceeds, ' aimerois autant 
dire, que le droit de Peſclavage vient du mepris qu'une nation con goit pour 
une autre, fonde ſur la difference des coùtumes. : 
« Lopez de Gamar dit, Que les Eſpagnols trouverent pres de St. Marthe des 
paniers, ou les habitans avoient des denrees ; c'etoient des cancres, des limagons, 
des cigales, des ſauterelles. Les vainqueurs en firent un crime aux vaincus. 
L'auteur avoue, que c' eſt 1a deſſus qu'on fonda le droit, qui rendoit les Ame- 


faiſoient pas la barbe a V Eſpagnole. 
« Les connoiſſances rendent les hommes doux. La raiſon porte a l' humanite. 
n' y a que les prejuges qu'y faſſent renoncer.” Chap. IV. Autre origine du droit de 
= ova. * Paimerois autant dire, que la religion donne a ceux qui la 
profeſlent, un droit de reduire en ſervitude ceux qui ne la profefſent pas, pour 
travailler plus aiſement a ſa propagation. „ 
Ce fut cette maniere de penſer qui encouragea les deſtructeurs de PAmerique 
dans leurs crimes. C'eſt ſur cette Idee qu' ils fonderent le droit de rendre tant 
de peuples eſclaves; car ces brigands, qui vouloient abſolument ètre brigand; ct 
Chretiens, etoient tres devots. | 
Louis XIII. ſe fit une peine extreme de la loi, qui rendoit eſclaves les ne gres 
de ſes colonies: mais quand on lui eut bien mis dans l' eſprit, que c' etoit la 
voye la plus ſure pour les convertir, il y conſentit.“ Chap. V. De Peſclavage des 
jepres, Si j' avois a ſoutenir le droit que nous avons eu de rendre les negres 
ececclaves, voici ce que je dirois. 
Les peuples d' Europe ayant extermine ceux de PAmerique, ils ont di mettre 
en eſclavage ceux de Þ Afrique, pour $'en ſervir a defricher tant des 
terres. | 3 


par des eſclaves. ; 
* Ceux, dont il & agit, ſont noirs depuis les pieds juſqu' a la tete ; & ils ont 
le nez ſi ecraſe qu' il eſt preſqu' impoſſible de les plaindre. 


On ne peut ſe mettre dans Veſprit, que Dieu, qui eſt un Etre ſage, ait mis une 
ame, ſur-tout une ame bonne, dans un corps tout noir. 


| © Neſt fi naturel de penſer, que c'eſt la couleur qui conſtitue eſſence de Þ hu- 


F mani, que les peuples d' Aſie, qui font des eunuques, privent toujours les 
r noirs du rapport qu? ils ont avec nous d'une fagon plus marquee. 5 
1 On peut juger de la couleur de la peau par celle des cheveux, qui chez les E- 


gyptiens, les meilleurs philoſophes du monde, étoit d' une fi grande conſequence, 


qu' ils faiſoient mourir tous les hommes roux, qui leur tomboient entre les 
mains. 55 


* ne 


* The queſtion concerning the lawfulneſs of ſlavery has been ſeldom debated in this country. But, if authori- 


. Sheen 


emſelves to the ſervice of ſome fiſhing boats for thrice 19 years, and had ſo tied themſelves to their reſpective 
Lats, that not one of them could, during all that time, remove from the village to which they belonged, or 
om one boat to another, was ſet aſide becauſe it was held to be hurtful to them. Another caſe came, I think 

12577 to be diſputed: one Montgomery Shedden, a niger boy, being in Edinburgh, refuſed to return to his 
% er, becauſe he ſaid he was, like every other Britiſh ſubject, a free man in Britain Council were ordered to 
(Sue the point both in writing and vii voce. But during the very time when the Court of Seſſion was hearing 

m plead at the bar, notice came, that the boy was dead. So Judgment was not pronounced. 


ricains eſclaves des Eſpagnols ; outre qu'ils fumoient du tabac, et qu' ils ne ſe 


Le ſucre ſeroit trop cher, ſi Von. ne faiſoit travailler la plante, qui le produit, 


s ever, in a caſe like this, to be deciſive, it may be remarked, that D. II. 19. Dec. 1728, Allan and Mearns, 
of that Ill and Burnet of Mountboddo, a contract, by which ſome people had, dering their nonage, bound 
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Vne preuve que les negres n'ont pas le ſens-commun, c'eſt qu ils font plus q 
cas d' un collier de verre, que de Por, qui chez des nations policees eſt d un 
{1 grande conſequence. e 

Il eſt impoſſible que nous ſuppoſions que ces gens-la ſoient des homme; 
parce que ſi nous les ſuppoſions des hommes, on commenceroient à croire qu 
nous ne ſommes pas nous-mèmes Chretiens. | | 

De petits eſprits exagerent trop P injuſtice que Pon fait aux Africains. CA 
{1 elle etoit telle qu' ils le diſent, ne ſeroit-il pas venu dans la tete des princg 
d' Europe, qui font entre eux tant de conventions inutiles, d'en faire une gene 
rale en faveur de la miſericorde et de la pitie? _ 

Theſe are ſentiments dictated by humanity and by Indignation. 
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Of Things. 


§ 138. HE firſt object of juriſprudence, it has been ſaid, is perſons ; forty 
1 them cſtates belong, and upon them duties are incumbent. The. 
cond object of it is things,“ res; for of them the eſtates, belonging to thek 
_ perſons, conſiſt, (F121.). It will be neceffary, therefore, to proceed to confida 
them, to define the meaning of the word, and to ſpecify the different forts d 
things. | | 
5g is hardly poſſible to define the meaning of the word thing, withouii 
uſing, in the definition, either that very word itſelf, or words which, if they wer 
themſelves ſought to be explained, could not be defined without the aſſiſtance dil 
it: for it is a word of a moſt extenſive ſignification, and is itſelf implied in ee 
ry ſentence definitive of it. I might define it by ſaying, that a thing is wha 
« ever exiſts.” But the definition, it is plain, would not be logical: for the ſer 
tence wants a noun ſubſtantive; ſo it does not contain a genus. Beſides, it is nM 
clearer than that, which is intended to be defined by it. If one was deſired u 
explain the meaning, which he annexed to theſe words whatever exiſts,” E 
would explain himſelf by ſaying, that by whatever exiſts, he meant eva 
thing which exiſts.” Thus, the definition is plainly tautological. Without 
therefore, attempting to give a logical one of a word, which is well unde 
ſtood by every body, I ſhall only obſerve, that the word hing is uſed to exprel, 
and comprehends every thing which exiſts. Thus, the ſun, the moon, the ſtan 
the Earth, the Air, a man, a houſe, a field, a tree, a horſe, a river are all of 
them things; for they exiſt. 5 | n 
$ 139. I. All things may be divided into ſuch as are, and ſuch as are not Tapabeg 
of becoming the property of mankind. Thoſe are appropriable, from the uſe au 
_ © enjoyment of which one man can be excluded by another ;? and thoſe are not a 
propriable, from the uſe and enjoyment of which one man cannot exclude an 
ther.“ This diſtinction ariſes from nature itſelf ; for celeſtial things are out oi 
the reach, power, and dominion of man. Therefore they cannot be appropriate 
by him. Thus, one cannot acquire the property of the ſun, of the moon, or of e 
{tars. Terreſtrial things are alone capable of being appropriated by us. Thus, *M 
horſe, a hen, a houſe, a field, or money may become the property of a particular perloi 
140. II. Things, are divided into ſuch, as are common, ſuch, as belong b 
the public, ſuch as belong to Communities, ſuch as belong to private perſons, i 
ſuch as belong to nobody. Theſe are the res communes, res publice, res univelſit 
tis, res ſingulorum, and res nullius of the civilians, p. J. de rer. div. I. 1. 2. F. 0 
Thoſe things are ſaid to be common, the uſe of which, tho' they have 10 


* themſelves a proprietor, and, of courſe, belong to nobody, is common : | 
0 1 
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« all human kind.* To this Claſs are referable all thoſe things, which either 1) 
re not at all appropriable, or 2) cannot be appropriated without ſo much diffi- 
ulty, that they can hardly be ſaid to be in reality appropriable 
It is plain, that the former, to wit, all thoſe things which are incapable of be- 
Ing appropriated, muſt be common to all mankind; for, ex hypotheſi, no man 
ther is, or can ſay he is proprietor of them. Of courſe, no man can, or, if 
he could, has a right to exclude another from the uſe of them. 8 
The caſe is the ſame with thoſe, which cannot, without the utmoſt difficulty, 
e appropriated ; for it is er hyporheſt almoſt impoſſible to have dominion over 
hem. Of courſe, it is next to impoſſible either to exclude others from the uſe, 
r to retain the property of them. For thoſe things, as has been ſaid, are alone 
. pppropriable, from the uſe, enjoyment, and benefit of which it is poſlible to ex- 
Inde others. If the difficulty of excluding others is ſo great, that it may be 
eld to be in reality impoſſible to exclude them, they may in truth be held to 
Wc incapable of being appropriated, and, of courſe, to be common. +: 46 
From hence it is plain, that thoſe particular things, which ought to be held 
o be common; muſt be determined by attending to nature; for thoſe things, and 
hoſe things alone, from which it is not poſſible to exclude others, can be ſaid to 
e common. But it is a queſtion of fact, which can be determined only by 


ending to the real nature of things, whether it is or is not poſſible to exclude 


5 
chers from them. 


The Roman Lawyers held 1) The air, 2) The fea, 3) The ſea-ſhore ; 4) Run- 
Wins water to be common. Naturali jure omnium communia ſunt illa, abr, aqua 
onen, et mare, et per hoc littora maris, I. 2. p. F. de rer. div. It may 
o be improper to conſider, whether all of them have juſt pretenſions to be held 
o be common. 5 ; 

WT | is plain, 1) That the air is naturally common to all mankind ; for every one, 
ho lives, muſt breathe the breath of life. Tis impoſlible, therefore, to deprive 
oe of the enjoyment of it, without depriving him at the ſame time of his life. 
eepiration and life are neceſſary companions. Beſides, if it were poſſible to hin- 
err one from the uſe of the Air, it would be unlawful to do it; becauſe nobody 
ass a right to uſe his property merely in æmulationem vicini. But it would be uſing 
after this manner to hinder one from the enjoyment of the air; fince there is 
i in profuſion for every body, and no more than a certain quantity of it is ne- 
eſſary for the uſe and ſubſiſtence of one perſon, or ca be poſſeſſed by him. 
The fea ſeems alſo entitled to be numbered among the res communes ; for it is 
hcapable of being appropriated ; one cannot retain an excluſive dominion over 
t. *Tis true, fleets ſo powerful, that none dare to oppoſe them, may fail upon 

But it is widely extended, and it. is impoſſible for any nation, at one time, 
o domineer ſo imperiouſly over every wave of it, as to hinder the ſhips of other 
ons from failing upon it. Its fleets may be riding triumphant in one latitude, 
ad the ſhips of its enemies may be failing in a thouſand directions, and eſcape 
= utmoſt vigilance. Beſides, the ſea ſeems to be intended by nature for facili- 
ing commerce, and maintaining correſpondence between diſtant nations. It 
01d be abſurd, therefore, for any one nation to pretend to the excluſive property 
f it, It belongs to all the nations of the earth. *Tis a beautiful obſervation, 
hich S:x:ca makes, concerning the final cauſes of the variety of the points, 
om whence the wind blows. Dedit ventos, ut commoda cujuſque regionis fierent 
oMmuna,.— Omnibus inter ſe populis commercium dedit, et gentes diſſipatas locis miſcuit. 
"gens nature beneficium, ſi illud in injuriam ſuam non vertat hominum furor *. The 
ind, blowing in every direction, and making it poſſible to viſit the moſt diſtant 
hores, intimates the intention of nature, and leads men to maintain a friendly 
= <rcourſe with the moſt remote corners of the globe. It would, therefore, be 
dcounteract the plain intentions of nature, for men to pretend to an excluſive 
9 Tos | | _ dominion 


Natural. quæſtion. lib. 5. c. 18. 
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dominion over the ſea. Nations ought, as well as individuals, to regulate their 
conduct by the clear dictates of the Law of nature, and of equity. They ought 
not to make pretenſions, which are contrary to it, and are repugnant to juſtice, 

But parts of the {ea lie contiguous to the limits of the land, and may, in ſome 
fort, be apprehended. Of courſe, a nation, poſſeſſed of power enough to eh. 
able it to command the ſeas, will uſually lay claim to the dominion of thoſe 
ſeas which it can command. Its pretenſions will be proportionable to its vayg 
force, and will be limited by its impotence alone. If it has fleets ſuperior tg 
thoſe of other nations, and is thereby enabled to aſſert its pretenſions by hurting 
thoſe, who will not ſubmit to them, it will at laſt extort an acknowledgement of 
them; becauſe, finding themſelves unable to defend themſelves againſt its vio- 
lence, they will, by dint of arms, be conſtrained, in ſolemn treaties, to acknoy- 


ledge it to have thoſe rights, which it aſſerts. Thus, Great Britain, being, by 
its extenſive trade, enabled to maintain a fleet ſuperior to the naval armament; 


of, I may fay, all the world beſides, might well lay claim to the empire of the 
fea. But, conducted by humanity, it hath limited its pretenſions to the ſove- 
reignty of that tract of water, which it calls the. Britiſh Seas *, and hath only 
inſiſted, that other nations ſhould, by doing homage to the Britiſh Flag, acknoy- 
ledge its dominion. The nations have been obliged to ſubmit to the condition; 
impoſed upon them ; becauſe they know well, that Great Britain makes not ty- 
rannical uſes of its power, and that, without diſturbing its own repoſe, it can d. 
{turb the repoſe of every commercial nation of Europe. V 
From the ſame principles it follows, that thoſe parts of the ſea, which lie 6 
near the ſhore, as to be under the command either of forts which may be e. 
rected at land, or of ſhips which may ſpcedily put out to ſea, mult be held to be 
parts of the dominions of that ſtate, which hath them, in this way, under its 


command; for it has, in reality, apprehended them. Both by ſea and from land 
it could annoy ſhips, which ſhould attempt to encroach upon them. Thus, it 


can exclude others from the uſe of them, and can thereby appropriate them. Be- 
ſides, the pains, which it takes, and the expence, which it lays out, to maintain 


its power, give it a better title than others can pretend to have to them. Hence 


all thoſe friths and narrow arms of the fea, which run into the- land, are held 
to be the property of that ſtate, by whoſe territories they are encompaſſed. 
The third thing, enumerated among the res communes, is the ſea-ſhore, The 


ſhore is defined, F 3. F. de rer. div. to be © quatenus hybernus fluctus maxim 


« excurrit f.“ It is © that ſpace of Ground, contained between the marks of high 


and low water, which the waters of the ſea by their continual and alternate 


« ebbing and flowing, alternately cover and leave uncovered.” The tides are it 
winter higher than they are in ſummer; for they are higheſt at thoſe times, at 


which the actions of both the ſan and the moon are greateſt ; and conſpire to pro- 


duce the greateſt effects. But the ſun is nearer the earth in winter than i 
ſummer. Therefore, the greateſt ſpring-tides muſt be after the autumnal and 


before the vernal equinox ; that is, in winter. Tis for this reaſon, that the 


word © hybernus is added in the imperial definition, that all may be comprehend 
ed under the ſhore, which is at any time covered by the flowing of the ei. 

The Roman Lawyers counted the ſhore to be common; becauſe they conſ- 
dered it as an acceſſory of the ſea. But it was a maxim of their Law, as in 
deed, it is adopted into the common Law of Scotland, that an acceſſory fo 
* lows its principal.“ Acceſſorium ſequitur ſuum principale. Hence the ſhore could 


not mis to be thought by them to be, like the fea itſelf, common to all mar 


kind, $ t. 5. J. I. 2. 1. . 4. . nr. din. 


* See Hugonis Crotii mare liberum; and Joannis Seldeni mare clauſum. | 1255 


-+ A definition, ſomething different from this one, is given in J. 96. 112. F. de verb. ſignif. But they 7 
he eaſily reduced to the ſame meaning. | 
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But it is otherwiſe by the Law of Scotland: The ſea-ſhore cannot, accord- 
ing to it, be {aid to be ares communis; it is a res publica, belongs to the public, and is 
ſubject to its dominion. *T'is true, humanity may lead us to allow the uſe of our 
{hores to all human kind. However, they are in reality a part of the dominions of 
| that country, of whoſe territories they are, as it were, the boundaries, and to 
whoſe lands they adjoin. Beſides, they may be appropriated, and it is eaſy for 
thoſe living near the ſhore to exclude every nation from the uſe of it. Forts 
may be erected, garriſons eſtabliſhed, and troops quartered along the coaſt, ſo 
as to ſecure an excluſive poſſeſſion of it; and, tho neither forts be erected, nor 
garriſons eſtabliſhed, nor troops quartered along it, the people themſelves may 
| efectually ſecure the property of their coaſts by threatening to puniſh ſuch, as 
encroach upon them, and by putting their threats, when occaſion requires them 
to be put, in execution. Beſides, the ſhore ſeems to be nothing elſe than a 
continuation of the land, and may, therefore, be regarded as an acceſſory ra- 
ther of it, than of the ſea. Hence, it ſhould follow the nature of the former 
rather than that of the latter, and ſhould be held to be the property of the pu- 
blic; becauſe public utility requires that it do not become the property of pri- 
vate perſons. FL, | 

The laſt thing numbered among the res communes, is aqua profiuens, that is, 
ſpring or running water. The Law of Scotland conſiders it to be in fo far 
common, as to hinder one, who ules it, from being proſecuted either civilly or 
criminally by the owner either of the grounds, thro which it runs, or of the 
profluent ſtream itſelf, in caſe it lies open, and is expoſed to the uſe of every bo- 
dy ; becauſe. it can, in that caſe, do no harm to any mortal, that a little of it 
be either drunk, or carried away in order to be uſed. It would, therefore, be 
abſurd for the Law to allow action to lie againſt one for having done a thing, 
| which is not hurtful to any mortal. Common humanity requires us to do to o- 

thers all the good, which we can do them, without hurting ourſelves. 

I fay, in caſe it lies open, and is expoſed to the uſe of every body; for rivers, 
ſprings, and wells, may be the property of private perſons. Of courſe, it is not 
lawful to go thro either the fields or the incloſures of others, in order to get at 
the water. It is lawful for one to take of it in thoſe caſes alone, in which acceF 
may be had to it by a patent road. One has not a right to make a road thro 

the ground of another, in order to get at it. Therefore, he may be hin dered ; 
and is liable to be profecuted, in caſe he attempts to get at it. For one is bound 
to allow others to take of it, only becauſe it does him no harm to allow them ; 
it is an innoxia utilitar, Therefore, in caſe it actually does him harm, he is not 

bound to allow it; he is entitled to refuſe it. But it is in all caſes dangerous, and 
in moſt it is hurtful to ſuffer a road to be made thro one's ground; for a tole- 

ration may, after immemorial cuſtom, be interpreted into a ſervitude : And ever 
body knows, how hurtful to many valuable improvements, and how deſtructive 


nd to the fruits of the earth, it is to have one's grounds lying open. 

he Things, which belong to the public, are thoſe, the property of which 
0. *15 held to be veſted in the public, while the uſe of them is patent to the in- 
. a © viduals, of whom the public conſiſts.” Such are 1) Thoſe ſeas, which are 
had to be part of the dominions of Britain; 2) The ſhore; 3) Ports; 4) High- 
in- ways; 5) Navigable rivers, Oc. JI. 4. § 1. J. 5. P. F. de rer. div. 52.3.4. 
ol 5. J. de rer. div. — 2, F. 56. The public is The ſtate to which one 
Ml b ſubjet,” All thoſe things, which were by the Roman Law held to belong 


- WY to it, are by that of Scotland reckoned inter regalia: They belong to the king, 


Who, being the common father of his people, is the proper perſon for havin 

the care of all ſuch things as are intended to be- preſerved for general uſe. No 
other either has or can have a right to them, ' unleſs he derives it from the crown. 
© would be improper in this place to enumerate them all; for they will fall to 
& Particularized hereafter: And it would be to anticipate to explain them now. 
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Things, which belong to communities, are thoſe, the property of which 
is veſted in lawful incorporated ſocieties, while the uſe of them is patent to the 
individuals, of whom thoſe ſocieties conſiſt.. Theſe are the res wniverſitacj 
of the Roman Law: For by a community I underſtand in this place the fame 
thing, which the Romans called Univerſitaß, an univerſity ; ſuch are boroughs 
corporations, presbyteries, &c. A Univerſitas may be defined to be, A nun. 
ber of men, who are permitted by Law to aſſociate together for the common 
good, are incorporated legally into one ſociety, and are known in it by one com. 
* mon name, deſcriptive of the collective body.“ Things, which belong to i, 
are called res univerſitatis, ſuch are 1) churches, 2) Seats in churches ; for neither 


of theſe are in ſingulorum dominio, they belong to the pariſh, are intended for the 


accommodation of zhoſe who live in it, are divided among them, and are given 
to be poſſeſſed by individuals as is thought beſt to ſuit the conveniency and th 
rank of them all; 3) Market-places, Gr. N 

From theſe res public et res univerſitatis maſt be carefully diſtinguiſhed 
the revenue of the public, or of the corporation. The uſe of it is not com- 
mon, but the adminiſtration of it is committed to perſons appointed for this pur. 
poſe, who muſt employ it not on their own private affairs, and for their own parti 
cular intereſt, but on thoſe of the public, J. 6. Fr. F. de rer. div. 

"Tis needleſs to define thoſe things, which are ſaid to belong or t0 
be the property of private perſons; for every one knows the meaning of them, 

Things, which belong to nobody, res nullius, are ſuch, as either want 
an owner, or are not the property of private perſons.” Hence to this cla 
are referable 1) All thole Things, which are not capable of becoming the 
property of private perſons: for they not only want, but cannot have an on. 
er. Such, for inſtance, is the air, the ſea, and every thing which is not appro- 
priable, or is common. 2) Thoſe things, which, tho they are appropriable, are 
preſumed never to have had an owner; for they both want a proprietor, and 
are not the property of private perſons. Such are pebbles, gems, ſhells, &. 
which are found on the ſhore; birds of the air; fiſhes of the ſea; and wild beaſts 
of the field. Theſe are not appropriated : But they are capable of becoming the 
property of private perſons ; for the rule of the Civil Law, quod nullius eſt, id ratime 


natur ali occupanti conceditur, I. 3. P. F. de acq. rer. dom. —\ 12. J. de rer. div. takes 


place in the Law of Scotland in all caſes, in which the. things occupied are in 
their natural ſtate and are not preſumed to have ever had an owner, and 
in which it is not provided otherwiſe by ſtatute. 3) Thoſe things which 
are preſumed by the Law to have had an owner, but have not, or at 


| leaſt do not at preſent appear to have one, fare res nullius, Such ale, 


for inſtance, lands occupied by nobody, treaſures hidden under ground, 
wreck, waif-beaſts, and waifs of other ſorts. Theſe may all be faid to be re 
nullius; for they want an owner, and are not the property of private perſons. 
They are, however, capable of being appropriated ; but they do not, like the 


former, become the property of him, who firſt ſeizes them. The rule, by which 


the property of them, and of things like them, is determined in the Law of Scot- 
land, is, quod nullius eſt, fit domini regis. They belong, therefore, to the king, 
or to thoſe who have acquired right to them from him. The reaſon is, that in 
all cafes, in which a thing is preſumed once to have had an owner, and it appear 
not who is the preſent proprietor of it, ſuch thing belongs to the king by fucceſ- 
ſion, as laſt heir of him, who, tho unknown, was the former proprietor of it: 
For the king is, by the Law of Scotland, heir of every one to whoſe eſtate no o- 
ther perſon can legally ſucceed. Of courſe, if a thing is preſumed once to haie 
had an owner, and neither that owner himſelf nor any ſucceſſor of him can be 
found, it muſt neceſſarily belong to the king, as laſt heir of the former owne!, 
no matter, how great be the diſtance of time, ſince it had one; 2. A. 
c. 48. § 4. 5. 14. —— ft. A. II. c. 25. 4) Thoſe things, which belong 


to the public and to communities, may be ſaid to be res nullins. Ib 


true, they do not want an owner: for the public or the community may, in oo 
| | olt, 
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ſort, be ſaid to be the proprietor of them. But they are intended for public 
aſe, and are not the property of private perſons. Therefore, they may be ſaid 
to be res nullius, to be the property of nobody, J. 1. P. J. 6. F 2. F. de rer. 
Bar III. The religion of the antient Romans gave riſe to a third diviſion of 
things, by which {ome of them are ſaid to be divini juris, others of them to be 
uit humani. Thoſe, which are divini juris, are 1) ſacred things, res ſacræ, 
2) religious things, res religioſe, 3) ſanctified things, res ſanctæ. l. 1. P. F. de rer. 
4%. Thoſe things were called ſacred, ſacræ which were conſecrated by public 
« authority, either by the Prieſts, or by the prince, to the Gods above,” ſuch as tem- 
ples, altars, ſacrifices, ©. J. 6. F 3. J. 9. P. HI. 2. 5. F. de rer. div. Religious things, 
cs religioſe, were * thoſe places, in which the bodies of the dead were buried, 
6. F 4+ 3. J. 7. F. der. d. l. 2. p. $5. J. 42. 44. J. de relig. And *« thoſe 
« things, which were defended from harm by penal fanQtions,” were called res ſanctæ; 
ſuch as the walls and gates of Cities, the Tribunes of the people, and the Laws, J. 8. 
9. $3. 4+ J. 11. F. d. r. d. x. But this diviſion is of little uſe in Scotland: for 
we have not now ſuch high Ideas of the veneration, which is due to churches, 
to ſacred veſtments, and to ſepulchres, as the Romans had. We know, that 
ſuperſtitious obſervances are not pleaſing to the Deity, and that it is real ſancti- 
ty, which renders us acceptable to him. Of courſe, tho no doubt cuſtom has 
oiven a ſuperior ſanctity to ſome things above others, the Law of Scotland 
has given no more countenance to it than decency, and regard for religion 
require. 5 85 
þ 142. IV. The fourth and the moſt remarkable diviſion of things is that, by 
which they are divided into corporeal and incorporeal, res corporales et incorpo- 
ralec, Corporeal things are thoſe, which are a ; ſuch, for inſtance, is 
a field, a houſe, a tree, a horſe, and every material object. Incorporeal things 
are ſuch, as are not tangible.“ Thus they were defined in the Roman Law, 
. I. Fr. F. derer. div. F . J. de reb. corpor. et incor. and very properly: for 
tangibility is an eſſential part of our complex idea of body. Every thing, 
which has a body or which is corporeal, is tangible ; and, converſly, every thing 
which is tangible, has a body or is corporeal ; Tangibility being eſſential to every 
thing, which is ſolid, impenetrable, and extended F. Every thing, which is 
not tangible, is incorporeal or has not a body; and every thing, which is incor- 
poreal or has not a body, is not tangible. = 

\ 143. Corporeal things are divided into moveables and immoveables, mobiles et 
immobiles, Moveables are all thoſe things, which either 1) can, by an internal 
* power, move themſelves, or 2) can, by others, be moved from place to place.” 
Moveables of the firſt ſort, thoſe, to wit, which can move themſelves, are all li- 
ving creatures, and they alone; for animals alone have a locomotive faculty. In- 
animate matter is abſolutely inert, has no ſpontaneity, and therefore cannot put 
itſelf into motion, (F 10.). Moveables of the ſecond kind are ſhips, coaches, 
| Wains, cut corn, mown hay, chairs, and every other thing, which is inanimate, 
and may be moved from place to place. 5 . 

Immoveables are all thoſe things, which either 1) cannot be moved at all, or 
* 2) cannot, without changing their nature, be moved from place to place.” 'Thus, 
Land is an immoveable ; for it cannot be moved out of its place; houſes, grow- 
ing corn, trees, mines, Oc. are immoveables. Tis true, houſes may be demoliſh- 
ed, trees may be felled, corn may be cut, minerals may be dug out of the mine. 
But they cannot be ſeparated from the Earth, without changing their nature. 
*. ans, 


® See Hr1xec. ant. Rom. I. 2. t. 1. 
Tangere enim et tangi, niſi corpus, nulla poteſt res. 
; | LucRET. I. 1. v. 305. 
Cui fi tadius erit, quamvis levis exiguuſque, 
orporum augebit numerum, ſummamque ſequetur. 
Sin intacrile erit, nulla de parte quod ullam 
| Rem prohibere queat per ſe tranſire meantem, 
Scilicet hoc id erit vacuum, quod inane vocamus. | 
LuckerT. lib. 1. v. 436. 
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Thus, a houſe, as ſoon as it is demoliſhed, and the continuity of the materig; 
of which it conſiſts, is deſtroyed, ceaſes to be a houſe. Either it is changed int 
a heap of rubbiſh ; or the materials of it may be applied towards the compoſitiqy 
of ſome other thing. In the ſame manner, a tree cannot, after it is felled, h 
{aid to be the ſame thing, which it was before: by being fixed to the Earth, 
was in reality immoveable : as ſoon as it is ſeparated from it, it becomes a moxe. 
able, and may be removed from place to place. | 
| Moveables are ſometimes oppoſed not to things, which are immoveable, hy 
to ſuch as are heretable. But this being a general diviſion of things, incorporey 
as well as corporeal, it ſhall be treated, after the nature of things, which are in. 
corporeal, has been explained. | | 

$144. Moveables are divided into thoſe things, which are, and thoſe which 
are not ſungible. Fungibles are, * thoſe things, which are rated generically hy 
« weight, number and meaſure, and in which therefore, equal quantities of the ſame 
quality always ſupply the places of one another. Things which are not fun- 
gible, are * thoſe, which are eſtimated not generically, by weight, number, and 
meaſure, but ſpecifically, and in which, therefore, the place of one identical 
ſpecies cannot be ſupplied by a thing ſpecifically different from it.“ Thus, grain 
is a fungible ; for one buſhel of it ſupplies the place of another, provided both 
buſhels be of the ſame kind, and equally good. Tis the fame with wine; one 
pint of it 1s as good as another, drawn at the tame time from the fame hogſhead, 
and ſupplies the place of another. Money may be ſaid to be a fungible; fo 

one pound in ſpecie is as good as another. Theſe things are ſaid functiauem re. 
cipere, becauſe equal quantities of the fame quality are always equally valuable 
and may, therefore, ſupply the places of one another. Of courſe, it is no mat: 
ter, which of them one gets. But a horſe is not a fungible ; for one horſe i 
not as good as every other. A picture is not a fungible; becauſe pictures are 
not rated by weight, number and meaſure, they are eſtimated ſpecifically : fo 
one picture is not always as valuable as another. It is, therefore, the identidl 
thing, which is alone preciſely equivalent to itſelf. : 

$145. The Roman Lawyers, attending to nature and to reality, diſtinguiſhel 
animals, thoſe living moveables (F 143), into thoſe quorum natura fera non 0, 
which naturally are not wild, but domeſtic, and thoſe quorim natura fera eſt, which 
are naturally not domeſtic but wild. The domeſtic are * thoſe, which ar 
naturally familiar with men, and ule to live about their houſes ;* ſuch as horls, 
cows, geele, hens, and were called manſuera, quaſi ad manum venire ſueta, ſay 
FrsTUS. 5 16. J. de. rer. div. I. 5.4 6. F. de acq. rer. dom. Ihe wild ones att 
* thoſe, which naturally live apart from the abodes of men, and roam freely i 
and down the fields:' theſe uſed to be called fer. Some of them are mot 
fierce, ſuch as lions, tygers, wolves, eagles, Oc. and were properly called brit, 
I. 1. $6. V. de poſtul. I. 1. F 10. F. ſi quad. paup. fec. dic. I. 2. (2 J 
ad leg. aquil. Others of them are leſs ſo, ſuch as hares, deers, conies, pit 
tridges, Oc. | end | 5 


- 


Wild beaſts can, ſome of them, be tamed ; hence, they were divided itt 
feræ properly ſo called, and manſuefafte. Fere are © thoſe, which have not beel 
tamed by man, but continue in their natural wild ſtate: we may call then 
wild creatures. Manſuefafte are * ſuch, as have been tamed, and have bel 
brought by man to lay aſide their natural wildneſs:“ theſe may properly enousl 
be called tamed animals. „ 9 
It belongs to natural hiſtory to determine the ſpecies, which fall under ev) 
kind; for this is a matter of fact, which muſt be left to be fixed by x 
rience. 


T 1 T LI 


Mutui datio conſiſtit in his rebus, quæ numero, pondere, menſurà conſiſtunt: quoniam eorum Cation 
poſſumus in creditum ire; quia in gerere ſuo functionem recipiunt per ſolutionem, quam eit. nam in cXtei ſr 
bus ideo in creditum ire non poſſumus, quia aliud pro alis invito ereditori ſolvi non poteſt, I. 2. C 1, ff. de rev. dt 
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; 146. JNCORPOREAL things, it has been faid, ($ 142.), are * ſuch, as are 
not tangible; they cannot be touched. Hence, they are ſaid in 
jure conſiſtere. They cannot properly be ſaid to be poſſeſſed, or to be delivered; 
for both poſſeſſion and delivery are applicable to corporeal things alone. Incor- 
poreal ones do not admit of them, /. 43. F I. F. de acg. rer. dom. l. 4. F 27. F. de 
an. et ſuc. But they may be ſaid analogically to be poſſeſſed and to be de- 
ivered. The Lawyers uſe to ſay, non poſſidentur, nec traduntur, ſed quaſi poſſiden- 
tur, quaſi traduntur, I. 10. F. fi ſer. vindic. J. 23. F 2. F. ex quib. cauſ. 
maj. 8 . 
1 would be needleſs to enumerate them; for the incorporeal things, of which 
Juriſprudence treats, are all reducible to three Claſſes. They are either, 1) 

richts, or 2) Obligations, or 3) actions. | 


i 
Of Rights. 


\ 147. IGHTS and obligations are ſo cloſely connected, that moſt writers 
have thought it enough to treat of the latter alone, without be- 
ſtowing a ſeparate title on the former. Tis true, that they are directly oppoſite 
o one another, and that the very ſame thing, conſidered in different reſpects, 
may be called both a right and an obligation. Tis a right in reſpe& of him, 
who is benefited by it, is entitled to demand ſomething from another, and is 
called the creditor or obligee. It is an obligation in reſpe& of him, who is bound 
do do ſomething, from whom the creditor is entitled to demand performance of 
it, and who is called the debtor or obligor. Of courſe, one, who underſtands the 
nature of obligations, may well be ſuppoſed to underſtand that of rights alſo; 
lnce a right always implies an obligation, or, rather I ſhould ſay, an obliga- 
tion always implies a right. For there are ſome rights, which do not imply obli- 
vations properly ſo called; becauſe they have not reſpect to any particular per- 
lon, but are directed to a particular thing, without regard to any particular per- 
lon. Whereas an obligation has always reſpect to ſome particular perſon, and to 
him alone. However, it will be uſeful to conſider the nature of rights as well 
e of obligations, and to treat of them ſeparately, that, by having clear Ideas of 
both, we may be able with preciſion to diſtinguiſh them from one another, and 
may not be confounded by inaccurate notions of them. 
9148. A right may be ſaid to be a faculty, by which a perſon, when placed 
u certain determinate circumſtances, is legally entitled to have, to do, or to de- 
* mand lomething *. I. Every right implies a faculty. II. It is a faculty com- 
etent to a perſon, III. Rights are competent to perſons placed in certain determi- 
ie circumſtances, IV. By rights mankind are legally entitled to have, to do, or 
= D d to 
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3 . This definition is almoſt the ſame with that given by Gaorrus. He defines jus, a right, to be qualitas 
1 _ F _ perſonz competens ad aliquid juſte habendum vel agendum.—Qualitas autem moralis perfecta, facultas 
; | 


citur ; minus perfecta, aptitudo. Lib, 1. c. 1.4 4. D. J. B. A. P. 


A 


what is right and what is wrong. In the ſame circum 


ver remain reſpectively right and wrong. 
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to demand ſomething. V. By rights they are entitled to have, to db, or to 4. 
mand ſomething. 


I. Every right implies a faculty. By a faculty I underſtand, in this Place 


power, leave, privilege, or liberty. Therefore, when one is ſaid to have a right, 


it is meant, that he has power, that he has leave, that he has a Privilege, 
that he is at liberty to do ſomething. The word faculty is ſometimes uſel 
in this ſenſe k. Thus, we may ſay a man, who is attacked, has a faculty tg 
defend himſelf, that is, he has power, may take leave, is privileged, or is at jj 
berty to do it; provided he be not reſtrained by ſome phyſical neceſſity, Fy 


a right implies not the abſence of force or of phyſical neceſſity. Nothing le, 


One's right is not infringed by his being forcibly or phyſically reſtrained fron 
exerciſing it. It remains, notwithſtanding, entire to him. All, which is im. 
plied in having a right, is, that he, who has it, may lawfully, if he can, exerciſe 
it, by doing that, which it entitles him to do. $115 5 

II. Rights are faculties competent to perſons alone; for, being faculties, t 
imply a power of thinking, ſince they entitle thoſe, who have them, to do ſome. 
thing. Of courſe, they can be competent to perſons alone: things cannot hat 


them. Tis true, the Law ſometimes conſiders rights as belonging to thing, 


Thus, there are real ſervitudes, as well as perſonal ones: real ſervitudes are 


' © thoſe, in which one thing ſerves another,“ predium ſervit prædio. By them the 
right to the ſervitude is veſted in that which is called he dominant tenement ; fo 


*tis it, which has a right to make ſome advantage of the ſervient one. But the 
right is, in reality, competent not to the tenement itſelf, but to the perſon to 
whom the tenement-belongs. It is faid to be competent to the tenement, only 
becauſe it is annexed to it, accompanies it, and may be exerciſed by any per 


fon who happens to be owner of it. It is introduced for his utility and conven; 


ence: for he alone can feel the advantage of it; the tenement itſelf being in- 
ſenſible, cannot be the better for it. Every right, therefore, is competent to 
a perſon. 

III. Rights are competent to perſons placed in certain determinate circumſtan. 
ces; for they vary according to the variety of circumſtances, in which peopk 
are placed. One has not at all times, on all occaſions, in all places, in all ci. 
cumſtances, and in all relations the ſame rights. In order therefore to entitle one 
to ſay, that he has a right, it is neceſlary to ſuppoſe him placed in thoſe circum- 


| ſtances, which are requiſite to make room for the exiſtence of that right. Fa 
inſtance, in order to give one the rights of a parent, it is neceſſary that he be 1 


parent. In order to give one the rights of a child, it is neceſſary that he be 
child: for rights depend on the circumſtances of perſons. A parent has, by 
being a parent, rights peculiar to himſelf; a child has, by being a child, right 


_ peculiar to himſelf; and the rights of a parent are different from thoſe of a child 


for they ariſe from a circumſtance, which is not common to both, but is, lik 
the rights dependent on it, reſpectively peculiar to each of them. In the fame 
manner, a Judge has, in virtue of his office, rights peculiar to himſelf. Ons, 
who is not veſted with this office, cannot have thoſe rights; becauſe they de 
pend upon the office, and accompany it. It is plain, therefore, that tit 
rights of mankind muſt vary according to the Circumſtances, in which the) 
= Mae: | | 
I mean not, that right and wrong can ever vary; they are, like the cterul 
relations of things, unalterable, (F 62.) ; but it muſt r we upon Circumſtance 
ances, the rights and tie 

duties of mankind muſt always be the fame. In different circumſtances, the 
mult be different. But that, which is right, and that, which is wrong, mult © 


IV. bf 


* See Jouxsox's Dae v. Faculty. — 1491. c. 53,1 503. c. 78,.—1558. c. 65. and Sir GEORGE Mie. 
FRENZIE's notes upon them. . | 


IV. By rights mankind are legaliy entitled to have, to do, or to demand ſome- 
thing. The meaning is, that the Law, natural or civil, either permits one to do 
ſomething with impunity, or entitles him to demand ſomething to be done 
by another. For, if there was no Law, neither natural nor civil, human nor divine, 
there could be no obligations; mankind could not be obliged to act in one way 
rather than in another. Of courſe, there could be no rights; no man could ſay, 
that he had a right to any thing; becauſe no other man could be faid to be 
tied down to regulate his conduct by certain rules: nothing either did or could 
reſtrain him from acting capriciouſly. It is neceſlary, therefore, to ſuppoſe, that 
there is fome ſuch thing as Law, by which mankind are veſted with rights, and 
are entitled to aſſert them. [OS Pt e 

For, V. By rights they are entitled to have, to do, or to demand ſomething; 
three words, that ſeem to include all, to which mankind can have rights. For 
| they may be entitled, either 1) To have ſomething, that is, to hold or to retain 
the poſſeſſion of ſomething, which they poſſeſs; or 2) To do ſomething, that is, 


defend their perſons, to ule their eſtates, to cultivate them, or to diſpoſe of them; 
or 3) To demand ſomething, that is, to demand another to do ſomething ; for 
inſtance, to fulfil an obligation, to make a deed, or to do an action. 


C 
5 Oo Obligations. 


9149. II will be needleſs to explain very minutely the nature of obligations; 
for they are oppoſite to rights, and may well be underſtood from the 
explanation which has been given of theſe. 11 os 
| An obligation is © a legal tie, by which a perſon is bound to pay, to do, or to 
* perform ſomething.” I. It is a tie. II. It is a Jegal tie. III. It is a tie, by 
which a perſon is bound. IV. It is a tie, by which he is bound to do, to pay, 
or to perform ſomething. | 
I. It is a tie; for an obligation implies, that he, who is obliged, is, as it 


is not optional to him, either to do or not to do it. He is like one who is bound 
with fetters, and has thereby loſt his liberty. He cannot follow his own incli- 
nations; he cannot carry them into execution ; his fetters reſtrain him from do- 
ing it. So an obligation is, as it were, the fetters, the bonds, by which one is 
bound to do that, which is ſpecified in it. Tis true, he does not, like one bound 
Vith fetters, lie under a phyſical neceſſity, by which his actual liberty is de- 
ſtroyed. But he lies either under a moral, or under a legal one. He either 
is bound in duty to do that, which he is obliged to do, becauſe the Law of na- 
ture commands him to do it, tells him he ought to do it, and of courſe, makes 
it his duty to do it; or legal means may be uſed by the Civil Law, in order to 


ot, whether he ought or ought not to do, he cannot be ſaid to be obliged, 
8. F. de oblig. et act. „ : 5 
II. Every obligation is a legal tie; for, if there was no Law, neither human 
or divine, there could be no rules, which it would be the duty of mankind to 
obſerve: They might act capriciouſly and as they pleaſed. Of courſe, there could 
E w obligations ; for man could not be bound to a& in one way rather than in 
other. | | | 
III. By obligations perſons and perſons alone are bound ; for perſons alone are 
conſcious of their duty ; they alone are capable of knowing, that they ought * 
0 
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to ad after a certain manner, for inſtance, to exerciſe their rational faculties, to 


were, hound, and lies under a neceſſity to do that, which he is obliged to do. It 


compel him to do it. If it depends on his own caprice, whether he ſhall or ſhall 
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do one action, and to abſtain from doing another. Beſides, every obligation 
implies, that he, who is obliged, is bound to do ſomething. But it is impoſſible 
for any other than a perſon to do. Inanimate matter has not the faculty of ſpol- 
taneous action. It is, at beſt, a neceſſary agent. FE 

'Tis true, things may ſometimes be ſaid to be obliged, that is, one may have 
a right to rake ſome benefit out of a thing, no matter, who be the proprietor gf 
it. Of courſe, the thing may improperly be ſaid to be obliged, becauſe the right 
accompanies it, and he, to whom it belongs, is bound to ſufter him, who has the 
right, to exerciſe it. > OVV 

IV. By obligations perſons are bound to do, to pay, or to perform ſomething, 
three words, which include all the poſſible variety of human actions, all thoſe thing 
to which obligations can extend. ae e e , thc 

It would not be proper, in this preliminary part of the work, to go into a detail 
of rights and obligations. They will fall more properly to be mentioned after. 
wards. But there is one diviſion of them, of which I ſhall at preſent take par. 
ticular notice, becauſe it is a very remarkable one, and muſt occur almoſt in 
every title of the Law; to wit, That, by which they are divided into heritable 
and moveable. Beſides, this is a general one, extending both to corporeal and 


to incorporeal things. Therefore, I ſhall inſcribe the next title, 


I 
Of Things heritable and moveable. 


H 150. HINGS are faid to be heritable and moveable in three different r. 
ſpects: either 1) in reſpect of the ſucceſſion of heir and executor; 
or 2) in reſpect of the intereſt of huſband and wife; or 3) in reſpect of the 
fiſc. It is neceſſary to conſider them in each of theſe different views. 
A dead man cannot hold the property of any thing in this world. His eſtat 
muſt deſcend to ſome perſons who are living. *Tis therefore, neceſſary, 
that fixed and invariable rules be eſtabliſhed, by which thoſe, entitled to fuc 
ceed. to the eſtates of the dead, may be determined. Thoſe rules have beet 
different in different nations. In ſome the eſtates of the dead have been 
equally divided among all their relations of equal propinquity, without diſtincti- 
on of age or of ſex ; in others, the accident of birth has aſcertained the perſons 
to whom they ſhould devolve. The Feudal Law hath introduced, and hath pro 
gated among mankind a ſyſtem of principles peculiar to itſelf. It was it 
tended to maintain a warlike ſpirit in the people, among whom it prevailed. 
For this purpoſe, it caſt its eye upon one perſon, - on whom it beſtowed its militarſ 
fiefs ; and having impoſed on him obligations of following his Lord into the field, I 
endeavoured, by creating dependencies upon him, and producing attachments to hin, 
to augment his influence and his power among his friends. Power uſually accompanies 
property. Therefore, it was neceſſary for the Law to beſtow property upon him, whon 
it wiſhed to have power. It was for theſe reaſons, that the feudal ſyſtem diſt 
guiſhed the heir of the family above others ſprung from it, and divided al 
things into heritable and moveable. The heritable were all thoſe, which de⸗ 
ſcended to one perſon, who was called the heir of the deceaſed. He was the 
repreſentative of the family, and was intended to ſupport its dignity and pov! 
Therefore, all thoſe parts of the eſtate of his predeceſſor, whom he repreſented 
which were of greateſt value, were heritable and devolved to him. Little 4 
count was made of the younger children, or of thoſe others, who might, pet 
haps, be as nearly related to the deceaſed as the heir; they were thought el. 
titled to no more than bare ſubſiſtence. Therefore, thoſe things alone, which 


were of {mall value, were diſtributed among them, and were called moveable 
al Oy becauk 


Tit. VII. Of Things heritable and moveable. reg 


becauſe the moveables, belonging to the deceaſed, made, in antient times, the 
greateſt part, if not the whole of them. Thoſe to whom they devolved, were 
called the executors of the deceaſed. From hence it is plain, that heritable things 
may be defined to be * thoſe, to which heirs ſtrictly ſo called ſucceed ;* and 
moveables are © thoſe things, to which executors ſucceed.” | 

All things, it has been ſaid, ($ 142.) are either corporeal or incorporeal. I ſhall 
enumerate firſt, Thoſe corporeal things; ſecondly, Thoſe incorporeal things, which 
are either heritable or moveable. - | | | 
151. Since all thoſe things, which are moſt valuable and moſt durable, 
are heritable, (F 1 50.) it is plain, 1) That all eee e are heritable; 
ſich as land, houſes, mills, Oc. for they are a perpetual fund both of riches and 
of power to the heir, R. M. I. 3. c., 2c; $72. 
| An acceſſory always follows its principal, and belongs to him, to whom the 
principal belongs. Therefore, 2) All thoſe moveables, which are deſtined for 
the perperual uſe of an immoveable, and make, as it were, a part of it, are he- 
table. Such are trees, which are planted on land, and are intended to remain 
either for ſhelter, or for beauty upon it. Such are thoſe things, which are intend- 
ed for the perpetual uſe of houſes; the windows, the gates, the locks, the keys, 
or the bolts, J. 17. P. § 7. 8. 9. 10. F. de act. empt. Theſe are all heritable, 
becauſe, tho they are moveable corpora, they make a part of the houſe, and are in- 
ſeparable from it. I ſay, make a part of the immoveable; for thoſe moveables, 
Thich are parts of an immoveable, are alone heritable. Thoſe, which are not 
parts, are not heritable. Thus, ploughs, harrows, ſcithes, ſickles, dung-carts, 
dung-hills, laboring cattle, Oc. are deſigned for the uſe of the earth; 
but they are not parzs of it. Therefore, they are not heritable, but moveable. 
The heir, if he wants to keep them, muſt purchaſe them from the executors. 
For the fame reaſon, charters, precepts of ſeiſin, inſtruments of ſeiſin, procu- 
natories of reſignation, inſtruments of reſignation, retours, decrees of adjudica- 
tion, conveyances of heritage, and the corpora of all other papers, conveyan- 
ces, titles, aſſignments, writings, or deeds, which conſtitute the right of the heir, 
are heritable. For the heritage deſcending to the heir, the. corpora of all his 
titles to it muſt alſo deſcend to him. | | h 
F 152. The only things, which go to executors, are thoſe which are of ſmal] 
value, (F 150.) Hence 1) All thoſe things, which either may, ſalva ſubſtantia, 
be moved from place to place, or are not parts of an immoveable, and made for 
the perpetual uſe of it, are moveable, or go to executors ; except they be heir- 
ſnip-moveables: For theſe, tho they are themſelves moveable, are herita- 
ble, in caſe they belonged to one, whoſe rank entitled his lineal heir to heir- 
ſnip-moveables, that is, to one, who was either a prelate, a baron, or a burgeſs; 
lor the heirs of ſuch perſons alone are entitled to them. | 
L faid, that all immoveable ſubſtances are heritable, not that all immoveables are 
heritable ; for the expreſſion might have been liable to miſinterpretation. The 


fructiferous immoveable ſubſtance itſelf is heritable : But the fruits, which it bears, 
nay be moveable, tho they be fundo annexi *. 
| 7 The 


Fruits are, properly ſpeaking, Thoſe things, which proceed out of the body of any ſubſtance, undergo 
s _ certain regular and ſucceſſive changes, come to maturity, at laſt decay, and with the continual return of the 
eaſons, proceed out of it again.“ Thus, corn, graſs, herbs, plants, trees, &c. are fruits of the earth; apples, 
pears, plumbs, peaches, walnuts, Ec. are fruits of trees; and foals, calves, lambs, kids, chickens, whelps, 
vc. are the fruits of animals. | | 
Some of thoſe fruits are produced ſpontaneouſly by the energy of nature alone, without being ſown or plant- 
d: ſuch, for inſtance, are that graſs, and thoſe fruits, which grow wild in many countries. Others of them 
* produced not by the ſpontaneous energy of nature alone, but by the help of human induſtry; ſuch is corn, 
jor inſtance, which the earth does not bear, unleſs ſeed is caſt into it. Fruits of the firſt ſort are called natural, 
way naturales ; thoſe of the ſecond are called frudtus induftriales. They are called induſtriales, not becauſe they 
e require culture; for natural fruits require it alſo. Thus, fields, which are cultivated by dunging and in- 
"ung them, never fail to produce better crops of natural graſs than ſuch, as lie open and l 
: at 


le; 


Law diſtinguiſhes between a thing, and the fruits produced by it. Every 
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The natural fruits of land are, as it were, pars ſoli; they are acceſſories of it 
Of courſe, they accompany it, and are, therefore, like it, heritable, Indeed, 


it is neceſſary, that they be ſo : For the only way, in which they are uſed, i; 


conſuming them on the ground; they are not ſeparated from it. Therefor; 
the perſon, who ſacceeds to the immoveable, which produces them, that is, th 
heir, can alone be entitled to reap them; becauſe one, who is owner of the whole 
muſt be owner of every part, of which that whole conſiſts. Dominus rating 
dominus cujuſlibet partis, Fa. 7th Decem. 1744, Lady Dalrymple. Indeed, if they at 


actually ſeparated from the ground, for inſtance, if they are mown, they are moe. 


able: For they are not then par. ſoli; they are, in truth corpora mobilia, (8 143.) 
Therefore, they muſt be moveable, and go to the executors of him, whoſe pro. 
perty they were in this their ſtate of ſeparation, (F 150.) . I fay, the natur 


fruits of land are heritable; for thoſe of trees and of every other immoveahle 


which bears fruits ſrictiy fo called, are moveable. 

Almoſt all fruits raiſed by induſtry, indiſtriales, are moveable and go to executoꝶ 
for they are not conſidered as parts or acceſſories of the land; they muſt be ſowng 
planted : the ſeeds are caſt into the ground, not to continue in it for ever, but on 
purpole to produce ſomething which in due time may be, and actually with the 
regular return of the ſeaſons, is conſtantly ſeparated from it. Beſides, the ſeed, 
which are neceſſary for the production of them, are themſelves moveable corfurg 
and, in caſe they had not been ſown, would have gone to executors. Of court, 
the fruits ſurrogated into their ſtead muſt alſo be moveable; ſince they ought i 
ſupply the place of that, into whoſe ſtead they are ſurrogated. Srrrogatum ſafi 
naturam ejus, Cui ſurrogarur. Hence it follows, that almoſt all fruits, which wer 


ſown or planted before the death of the proprietor of the land, are moveable, 
and go to his executors; no matter, whether they were or were not reaped, fr 


dentes or percepti. If they were not ſown or planted before it, there can be no 
queſtion about them; for the heir ſucceeds to the land, as it is, and has alone 
right to ſow it. Beſides, it cannot be faid, that there were any frudus induſtr- 
ales pendentes among the eſtate of the deceaſed, ſince the land was not ſown be 
fore his death, Fa. 7th Dec. 1744, Lady Dalrymple. 


— 
a 


1 ad 


but becauſe the earth does not produce them, as ſhe produces thoſe which are natural, ſpontaneouſly, 3. -. wit 
out ſowing or planting. | | 

It frequently happens, that thoſe, to whom fructiferous bodies belong, grant to others a right to reap tit 
fruits of them for a certain hire. There are things which are extremely uſeful to human kind, not only by tt 


actual production of fruits, but otherwiſe ; ſeveral animals, for inſtance, aſſiſt them by their labor. There 


other things, which, tho naturally barren, are extremely uſeful to human kind; ſhips, for inſtance, waggon 
carts, houſes, money, Sc. The uſe of things of this ſort may be ſaid to be their fruits. But the owners dl 
them may ſell their right, and inſtead of uſing or of reaping the fruits of them themſelves, may allow other 
for a certain price, rent, or hire, to uſe them, or to reap the Fait of them. This cuſtom gives riſe to a third 
denomination of fruits: for this price, rent or hire is called civil fruits; becauſe it is not produced by the fructh 
ferous body, but is ſurrogated by law into the place of the natural fruits of it. Such, for inſtance, is the fel 
of land or houſes ; freight of ſhips ; hire of horſes ; intereſt of money, Cc. Theſe jurg percipiuntur. 
Thoſe fruits are divided into pendentes, perceptos, et percipiendos. Pendent fruits, Fructus pendentes, are ſuch, 
are not ſeparated from the fructiferous body, but remain united to it; apples and pears, for inſtance, bel 
they are ſhaken from the tree; corn and fleeces before they are ſhorn; hay and graſs before it is mou 
foals, calves, lambs, Cc. before they are born. Fruits are ſaid to be reaped, percepti, as ſoon as they are {eps 


rated from the fructiferous body ;' apples and pears, v. g. as ſoon as they are ſhaken ſrom the tree; corn! 


fleeces as ſoon as they are ſhorn; hay and graſs as ſoon as they are mown ; foals, calves, lambs, &c. 3: {oo 
as they are born. | | | | 


Thoſe fruits are ſaid to have been percipiendi, which might have been reaped, but were allowed to peril 
hay, for inſtance, that is allowed to rot on the ground. 8 

This diviſion may be applied to Civil Fruits. Theſe are ſaid to be reaped, quando dies venit, l. 213. F. de cmi. 
fig. as ſoon as they become due, and the legal term at which Law makes them demandable is paſt ; for they i 
ſaid zhen to be percepti, tho the time, at which parties by their private agreements have made them payable, 
not come. Conſequently, they are pendent, before they become demandable, antequam dies venit. They ® 
zercipiendi, if they have been loſt, after they were demandable. | = = 

Fructus percepti, fruits that have been reaped, are divided into thoſe, which are extant, and thoſe, which # 
conſumed. Frudtus extantes, fruits are ſaid to be extant, * when they are not conſumed.” Fruits are conſum i 
conſumpti, not only, when they are actually deſtroyed, and have ceaſed to exiſt in their former ſhape, but 40 
when they are aliened. Thus, apples are ſaid, in a juridical ſenſe, to be con/umpri, not only when they are eaten 
but alſo when they are ſold, or preſented to others by their owner. | | | 
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1 aid, that almoſt all fruits raiſed by induſtry are moveable; for they are not 
all ſo, without any exception. Thus trees may be counted among them ; for the 
are uſually either ſown or planted. But they are ſo cloſely united with the land, 
that they ought in all caſes to accompany it, and to be held to be heritable ; un- 
leſs they are planted on purpoſe to be, like corn or like clover, ſeparated from the 
earth, and ſold at certain ſucceſſive and regular diſtances of time. For the 
are deſtined for the perpetual uſe of the land ; and on account of the will and 
deſtination of the proprietor, ought to be heritable. *Tis otherwiſe, in caſe they 
are not deſtined to remain upon it, but intended at certain regular and ſucceſlive 
times to be cut. In that caſe it is neceſſary to diſtinguiſh between trees, wood, 
or copſes, which are cut once at leaſt every two years, and ſuch, as are 
cut at greater diſtances of time. In caſe they are cut once every two years, 
thev are moveable at every point of time, as well before as after that, at which 
they arrive at maturity, provided they were ſown before the death of the 
proprietor. The reaſon is, it cannot be faid, that ſuch fruits, as are both ſown 
and reaped the ſame year, are alone moveable; for clover remains for two ſeaſons 
in the ground; yet it is moveable, and goes to the executors of the owner 
of the field ſown with it, ſuppoſe he ſhould live no more than one day after it 
was ſown. His executors have a right to reap it as ſoon as they pleaſe. There- 
fore, a tree, a wood, or a coppice, which uſes to be cut once every two years, 
mult alſo, ex paritate rationis, be held to be moveable; for it is no more pars 
li, or annexed to the Land, than Clover, which, it cannot be denied, is per- 
petually and in every inſtant moveable. 29 . 

In caſe it uſes to be cut at greater diſtances of time, for inſtance, every 5th, 
every roth, .12th, or 2oth year, it remains heritable till the time, at which it 
falls to be cut, comes, and then becomes moveable : Becauſe it cannot be ſaid 
to be a moveable conſtituting a part of the eſtate of its deceaſed proprietor be- 
fore that time; ſince dies cannot be ſaid veniſſe. It cannot be held to have been 
a moveable poſſeſſed by him. But after that time it may be held to have conſti- 
| tuted a part of his moveable eſtate ; becauſe dies, as it were, venit. Tis the 
W ſamecas with the intereſt of money which is heritably ſecured ; the land, on which 
the wood is planted, is, like the principal ſum, heritable; but the wood is like 
the intereſt of it ; is heritable before dies venit, before it becomes due, or may 
be cut; and is moveable afterwards. pos | BT, 
| $153. Things incorporeal are divided into 1) Rights, 2) Obligations, and 3) Acti- 
ons: (F 146.) Actions may, in one reſpect, be ſaid to be both rights and obliga- 
tions, They are rights of thoſe, who are entitled to bring them ; they are ob- 
ligations incumbent on thoſe, who are liable to be ſued by them. - Beſides, an 
action accompanies every effectual right; for he who has the right, mult have 
W © mean, that is, he muſt be entitled to bring an action, in order to make it effectu- 

| al: And he, who is obliged, muſt of courſe, be liable. to be ſued, in order to 
be decreed to fulfil his obligation. From hence it is plain that an action muſt, 
in all caſes, participate reſpectively of the nature of the right or obligation, on 
which it depends. If the right is heritable, tis the heir; if it is moveable, tis 
the executor, who is alone entitled to bring it: if an obligation is moveable, tis 
dhe executor, if it is heritable, 'tis the heir, who is alone properly liable to be 

| lied to fulfil it #. Hence, if thoſe rights and obligations, which are heritable 

and moveable, ſhall have been ſpecified, it will not be neceſſary to ſpecify the 
actions, which fall under either the one or the other denomination. 

ights f, then, are either heritable or moveable, Heritable rights are 

* thoſe, to which ſuch as are properly and ſtrictly called heirs, ſucceed;“ 

__ moveable 


I fay, is properly liable to be ſued by it : For it may happen, that either the heir or the executor is liable 
| be ſued. The diviſion of the eſtate of the debtor ought not to hurt the right of the creditor, 
T It muſt be remembered, that by a right, agreeably to the definition given of it above (F 148), is here un- 


Gerſtood ſomething, which is profitable, beneficial, and advantageous, When, therefore, I ſay, that a * is 
| | | either 
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moveable rights are thoſe, to which ſuch, as are called executors, ſucceed, 1 50z, 


c. 76—1 535. c. 9. 121540. c. 69—15067. c. 1. 5,—I641. . 57166, 


c. 32. I ſhall enumerate fi thoſe rights, which are heritable; ſecondly, thoſe 
which are moveable. My my 

$ 154. I. The heir is the repreſentative of the family; and it is intended, that 
he ſhould maintain its dignity and power. Therefore, all thoſe things, which 
are durable, and which are capable, by their own nature, of continuing to pry, 
duce fruits either for a long time or for ever, are heritable; for they are capable 
of ſupporting the family in the moſt diſtant times. On this principle it has been 


ſaid, that all thoſe things, which either cannot be moved at all, or cannot, with. 


out changing their natures, be moved from place to place, and are, for that 
reaſon, called immoveable, are alſo heritable; for they are moſt durable, and vil 
laſt as long as the family. R. M. J. 3. c. 2. 92 — 103. c. 76—1535. . 9. 
12 1340 c. 69, G. From hence it follows, 1) that rights to inmoveablef of 
all ſorts muſt be heritable ; for the immoveables themſelves being heritable, the 


rights to them muſt be ſo alſo: otherwiſe the heir, to whom they deſcend, 


could not either retain or recover poſſeſſion of them. Of courſe, rights to land, 
houſes and mills, are heritable. R. M. J. 3. c. 2. §H 2. 7 fay, rights of all ſorn; 
for it is no matter of what ſort either the immoveables or the rights concerning 


them be, whether 1) they be or be not completed by ſeiſin; 2) whether they 


be or be not formally ſubſcribed by parties; or. 3) whether they be or be not 
reduced into writ. Tis true, it may depend upon circumſtances, whether one 


has or has not a right. But it is a general rule, that every right, which one hu 


to an immoveable, deſcends to his heir, not to his executor. 

II. Seiſin can be taken of immoveables alone; for it is, in ſome ſort, * the 
formal apprehenſion of the poſſeſſion of an immoveable.“ Therefore, it muſt 
be true, that all rights, which are not abſolutely complete, till thoſe, who hare 
them, are formally ſeiſed; or which admit of it, are heritable. Hence all rights 
1) To land, 2) To houſes, 3) To mills, 4) To fiſhings, 5) To tithes, 6) To px 
tronages, 7) To annual rents out. of land, 8) To real warrandice, 9) To term. 
torial juriſdictions, are heritable : as muſt alſo be all deeds, containing clauſe 
of ſermin. © TY 

I fay, all rights, on which ſeiſin may be taken; for it matters not, 1) Whether 
they make thoſe, who have them, ſuperiors or vaſlals; 2) Whether they be 
redeemable or irredeemable. =_ „„ = 

III. An acceſſory always follows its principal. Therefore, all the parts, ap 
pendants, appurtenances, and acceſſories of every thing, which is either immote. 
able or heritable, muſt themſelves be alſo heritable, and deſcend to thoſe heir, 
who ſucceed to the principal hereditaments themſelves. | 
Hence, 1) Territorial juriſdictions, 2) Territorial honors, 3) Real ſervitude, 
4) Patronages of churches, 5) Warrandice, either perſonal or real, of every thing 


which is heritable ; all theſe are heritable: for they are annexed to the principal 


hereditament, accompany it, and are, as it were parts of it. 
For the ſame reaſon, all caſualties of ſuperiority are heritable, becauſe the {u 
periority itſelf is ſo, Therefore, he who has right to the ſuperiority itſelf, mul 


have right to all the caſualties of it. 


But from theſe caſualties muſt be carefully diſtinguiſhed the profits ariſing from 
them. The right to the caſualty itſelf is in all caſes heritable, but the profi 
of it may be moveable ; for, we ſhall ſee, that all arrears are moveable. Ther 
fore, all thoſe profirs, which have become arrears, that is, which are dengan 

| Able, 


either heritable or moveable, I mean, that the profit, benefit, or advantage, ariſing from it, deſcends reſpectiie 
ly either to heir or to executor. When I would ſay, that the burden ariſing from the right, is incumbent ® 
heir or executor, and that either the one or the other is bound to fulfi/ an obligation by doing that, to bi 
another has right, I chuſe to expreſs myſelf by ſaying that the obligation is either heritable or moveable : for it 
may happen, that an obligation is heritable at the ſame time that the right, correſponding to it, is moveable 
rag? that an obligation is moveable at the ſame time, that the right correſponding to it, is heritable. 


2 


| | . „ - 4 
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able, quorum dies venit, before the death of him who has right to the caſualty, 
are moveable and go to his executors ; becauſe they are held to be a part of the 
noveables poſſeſſed by him. I know, that a diſtinction has been made be- 
Itween thoſe caſualties, which muſt be declared in order to render the right of the 
ſuperior complete; and thoſe to which he has right without a declaration of them; 
and it has been found, that all the profits of ſuch as require to be declared con- 
tinue always to be heritable, till a decree, declaring them to have fallen and the 
ciohts thereby acquired by the ſuperior, is actually recovered: becauſe it is ſaid 
o be mere facultatis in the ſuperior to exact them, Ha. alt. Nov. 1609, Earl of 
Ak. —5th March 1611, Lord Douglaſs —S:r. 11th Fuly 1673, Faq. But the 
principles of Law ſeem to oppole this doctrine. *Tis true, it is res mere facul- 
ati; in a ſuperior to exact his caſualties ; but it is no leſs ſo ina creditor to aſk' 
payment of money due to him; yet it cannot be from thence inferred, that 
every debt is heritable. The point therefore which muſt be conſidered in this 
matter is, whether the ſuperior has acquired a right to make an exaction, whe- 


1 


rears have become due to him before the caſualty is declared, theſe muſt be 
moveable; for they are part of his moveable eſtate. If nothing becomes due 
before it is declared, all the profits depending upon it muſt be heritable; becauſe 
the heir is alone entitled to get it declared, and, before it is declared, there is 
nothing due on it; fo there are no profits, which can go to executors. Thus 


ly to enter upon poſſeſſion of the fief held of him, and to retain it as long as 
he has not a vaſlal entered upon it. The feudal Law gave him the profits of 
he fief in the mean time, that he might find one to ſerve him inſtead of his vaſ- 
ſal, But he is not immediately entitled either to enter upon actual poſſeſſion, or 


re called the retoured duties before he gets his caſualty declared; he has not 
right to the zl] rents, till he has recovered a decree declaratory of it. There- 
fore the arrears of the retoured duties, and of fthem alone, are moveable before 


due, the ſuperior has a right to exact them. Therefore they muſt go to his. exe- 
cutors; for they are part of his moveable eſtate: but the full rents are not; 
for he had not himſelf a right to them, becauſe he had not got his caſualty de- 
clared. Of courſe, neither his heir nor his executor has right to theſe. But after 
he caſualty is declared, all the arrears of the full rents become due. Du. 18th 
ch. 1624, L. Couter, — St. 28th Fan. 1671, Keir,—3oth Fan. 1671, Douglas. 


ling adjudged is ſo. Therefore all the arrears of intereſt of the accumulated 
ſum, as well as the principal itſelf and all its acceſſories, are heritable: for it is 
ot the accumulated ſum and the intereſt of it, to which the adjudger acquires 


$ a legal conveyance of it. Tis true, his right is redeemable: but it is redeem- 
able from him alone; for he is the alone proprietor. Therefore, he or his heir 
muſt be entitled to every farthing of that money, no matter whether it be prin- 
Fal intereſt or penalty, with which it may be redeemed ; for it muſt be redeem- 
| 2 from him. Of courſe, he muſt be entitled to retain it till every farthing is paid 
D. 1. 14. 3d Feb. 1738, Ramſay. — — 
IV. It is the heir, who is principally conſidered in the feudal ſyſtem; he is 
e repreſentative of the family; and it is his dignity and power, which the Law 
aus to maintain. Hence all rights which rather add to the dignity and 
wer of him who poſſeſſeth them, than put money immediately in his pocket, 
Put be heritable. Thus 1) Peerages, 2) All titles of honour, 3) Juriſ- 


nd every thing of this kind, deſcend to heirs not to executors. 


ſay, 


ther any arrears Are become due to him, or whether dies venit. In caſe any ar- 


nonentry is a caſualty of ſuperiority, by which the ſuperior is entitled immediate- | 


o the full real rent or profits of it: he is entitled to no more than thoſe which 


the declaration; they are not heritable ; for dies venit, they are become already 


Again, the right, acquired by a decree of adjudication, is heritable; for the 


ght; he acquires right to the property of the hing which is adjudged ; the decree 


Witions, 4 Patronages of churches, 5) Superiorities, 6) Enſigns armorial“, 


Ff e 


, Enſigns armorial are, no doubt, heritable. But it ſeems not to be agrecable to the antient feudal ſyſtem to 


| ; % 
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V. All thoſe things, which are durable, go to heirs, becauſe they are naturaly 
capable of maintaining the dignity of the family. Hence all thoſe, which con. 
tinue for a time to yield profits, que habent tractum futuri temporis, are heritable. 
for thoſe moveables alone, which are /zppoſed to be in the poſſeſſion of the deceaſed 
at the time of his death, go to his executors. Therefore thoſe rights, which 
continue after it to yield fruits, are heritable; the heir has right to all the fruit 
which become due upon them after the death of his predeceſſor. Thoſe arr; 
alone, which became due before it, are moveable. aaa 
From hence it follows, that 1) Rights of annual-rents out of land, 2) Fenſio 
coniſtituted without ſeiſin, by deeds merely perſonal, 3) Every fort of rent, payahl, 
eitker in money, in grain, or in other ſpecies, out of land, are heritable. R. . 
J. 3. c. 2. § 2.— K. not. ad d. l. For theſe all continue for a time to vic 
lowething. I TENN 

For the ſame reaſons, 4) Leaſes of land go to the heir of the tenant ; and 9 
Rig his of liferent-eſcheat go to the heir both of the ſuperior and of the donee, 
to whom the eſcheat belongs. Du. 18th Feb. 1624, L. Coulter. 

his principle was, in antient times, carried ſo far that perſonal bonds, grant. 
ed for money bearing intereit, became, as we ſhall fee, heritable after the fir} 
term of payment either of the principal ſum or of the intereſt was paſt. 

VI. Property implies a power of diſpoſing of it: therefore it muſt go to thoſe 
to whom its proprietor wills it to go after his death. Hence his will, provided i 
is declared in a proper and legal manner, muſt make a thing, which is /ua natung 
movcable, become heritable. Thus 1) Rights, limited to heirs-male, are her 
table; for they can go to heirs-male alone. „„ 

Rights, made in favour of a ſeries of heirs ſubſtituted either nominally u 
deſcriptively to one another, are 2) heritable; for they muſt go to thole perſong 
in whoſe favour the deeds are made. | 


3) Right; 


"ſay, that they devolve, in all caſcs, to thoſe ſame heirs to whom heritable things of other ſorts deſcend. Fo 
women were exempted from following their Lords into the field. Hence, as they were originally, according u 
the ſlrict feuda! principles, excluded fiom ſucceeding to fiefs, they could not be allowed to bear arms; and es. 
firgs armorial deſcended not to them, but to the heirs male of families who were ſuppoſed to be more capable d 
oling them. *Tis true, the rigour of the fendal law was by degrees moderated; and females being admitted to 
fuccced, enjoyed thereby the funds, out of which the vaſſal equipped himſelf for the field, and ſupported the er 
penc:'s of the campaign. Thus the heir- male deprived of the hef, had no longer any obligation to follow the l 
perior of whom it was held, and might by poverty be diſabled from doing it. Beſides, in proceſs of time tie 
warlike notions of the people were changed; and enfigns armorial, inſtead of being memorials of thoſe arms uk 
in the field, became marks by which families were diſtinguiſhed, deſcents were traced, and pedigrees aſcertained 
Hence one would think, that they are not entailed by the law to heirs-male, but deſcend, in all caſes, to hein 
law; ard that heirs-fema!e are entitled to Ace them, till they get huſbands who can uſe them in their ſtead, aid 
to tranſmit them to their repreſentatives. Bot it is otherwiſe. The huſband is the head of his family; he 1sthe 
paterfamilias ; and it is held to belong to him. In fact, naturaliſts aſſure us that the emen, or that which 
becomes the child, proceeds from the body of the father alone; and that the mother affords no more than a mau 
for its reception and nour:ſhment to it. Hence the children are proper ly ; and thoſe of his daughters become 
parts of other families, to wit, of thoſe of their own fathers, the huſbands of their mothers ($-99. 204. 205. 220 
354). It follows that families are held to be continued by males alone; that enfigns-armorial deſcend to then 
alone; and that they defcend, in #9 caſe, to females. As ſoon therefore as a landed eſtate devolves to an heir 
male, and to her iſiue, it goes out of the family from which ſhe ſprang, deſcends to a different one, and is velted 
in that of her huſband. Of courſe her children muſt bear the arms of their father; they continue his family; al 
have not right to bear thoſe of the family of their mother; theſe deſcend to him who is the heir-male of it. 

But being intended for diſtinguiſhing families and aſcertaining deſcents, one cannot have the ſame power of dilpt 
ſing of his arms, which he has over his other property. I hey depend on the blood, which runs in his veins; and 
this is unalterable, it muſt follow that they deſcend, in all caſes, in linea recta to him whom the law calls his be 
male; that they are inalienable; and that one cannot either deprive this his lawful heir of the right of ſuccet 
ing to them. or give another a right to wear them, or impoſe it, as a burden, upon him: for it depends entirely dl 
a tz&, what arms one is entitled to bear. The lineal repreſentative of a family, and he alone, is entitled to ha 

' thoſe of that family, whether he has or has not ſucceeded to the eſtate belonging to it; Liox cannot either ally! 
him others, or beflow them on a different perſon ; and ſucceſſion to an eſtate cannot give one a right to the 4 
of the family,.to-which it belonged, becauſe it cannot make one, who is not deicended or is not the repreſentati 

of it, either to have deſcended from it or to repreſent it. Hence it follows, that that condition concerning 
bearing. of certain arms, Which uſes to be inſerted in entails, thoſe licen ſed aſſaſſins of genius, of independence 
of juſtice, and of the induſtricus, is abſolutely ineffectual in law; that it ought tobe held pro non ſcripta; * 
thar one, who ſhould contravene it by bearing others, could not, for that reafon, be deprived of the entailel* 
ſtate, becauſe he has it rot in his power to fulfil the condition impoſed upon him, the preciſe arms, winch 
mall bear, depending not on his own choice, but upon his deſcent and bis rank, J. 20. p. F. de con, in. 6 
H. de be ed. inſlit. l. 185. F. d. r. j. l. 3. F. de con. et. demon. — 15 92, c. 127.— 1672, c. 21. 
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Rights, from which executors are expreſsly excluded, for inſtance, bonds 


v, expreſsly excluded ; for we ſhall fee, that rights, which are fad naturd move- 
Ic, go to executors, unleſs they are expreſsly excluded from them. From 
ce it follows, that a bond, from which executors are excluded, continues to 
veritable, as long as it is not aſſigned to a ſingular ſucceſſor, or a perſon diffe- 
+ from the heir of the original creditor ; for the executors of the firſt and 


Jaded from it. An heir is held to be the fame perſon with him, whom he 
ſents. Therefore, a bond, from which the executors of the perſon repre- 
ed are exduded, muſt alſo exclude thoſe of the repreſentative, K. 53; 
1 that, even of him, who is moſt remote. Qui per ſucceſſionem, quanvis longiſſi- 


rer heredes exiſtunt, I. 194. F. d. r. J. 

I fay, it remains heritable, as long as it is not aſſigned to a perſon different 
m him, who would be heir of the original creditor. The law does not mind, 
echer the heir makes a title to it by a ſervice after the death of his predeceſ- 


his favor; for the aſſignment is no more than an anticipation of the inheri- 
ce, and ſuperſedes the neceſſity of a ſervice, Fa. I. 215. 
Put it is otherwiſe, in caſe it is aſſigned to a ſingular ſucceſſor, that is, to one 
o cannot, at the date of the aſſignment, be faid to prevent or to anticipate 
ſucceſſion, precipere hereditatem + for the words not of the deed aſſigned, 
of the aſſignment itſelf, muſt, in this caſe, determine, whether the bond, 
rather the money due by it, ſhall go to heirs or to executors. The aſſignment 
kes it become the property of the aſſignee. Therefore, it is his will, which 
alone be the rule for determining the ſucceſſion to it. But he declares his 
by the words of the aſſignment ; for, if he purchaſes it for a valuable con- 
ration, it muſt be granted in terms agreeable to him; and, if it is given 
without a valuable conſideration, he fignifies his will by allowing it to con- 
ge in the tenor, of which it is. Therefore, the money or the bond muſt be 
Peable or go to the executors of the aſſignee, unleſs they are expreſsly ex- 
ed from it. For the aſſignment is, in this caſe, moveable ; becauſe it is, as 
*% a bond granted. by the debtor to the aſſignee, Fo. 17th June, 1680, San- 
__ | 
It is remarkable, 4) That money, deſigned to be laid out for the be- 
of one's heir, for inſtance, deſtined to be laid out either on land, on 
ſes, cr on heritable ſecurity, is heritable ; provided the will of the proprie- 
be ſigniſied in a proper and legal manner, that is, by a deed which gives the 
a right, For, if the heir has a jus quæſitum, he can make it effectual, even 
Inſt the executors of his predeceſſor, tho the money ſhould not be laid out, 
t had been intended, Du. 19th Jan. 1637, Robertſon. But, if he has no jus 
lum, it muſt go, according to its own nature, to executors : For the heir, 
ing acquired no right, has no action againſt the executors of his predeceſ- 
in order to compel them to fulfil his will. A ſimple intention does not im- 
an obligation, Ho. exccuror, 18th June 1614, executors of Ruſſel. 
yy But a right, which is ſid naturd moveable, may become heritable ex 
tale juris, without the intention of him, who has it. 1 
* or 1 It becomes heritable, in caſe heritable ſecurity is taken for it, that is, 
allght as 4 — natura deſcends to heirs. Thus, a moveable bond becomes 

| table, in caſe an heritable one is zaken for it, Go. 22d Nov. 1671, Ord. 

ke manner, a moveable right becomes heritable, in caſe an heritable one 
"Ir and is accepted by the creditor in ſecurity of it, D. heritable and mo- 
% 21ſt Nov. 1734, Cleland— Fa. II. 84. The reaſon is, that the heir is 


le, that, for which it is granted, muſt be heritable. I fay, is accepted by 
| | the 


"money, from which executors are expreſ3ly excluded, are heritable, 1661, c. 32. 


oinal creditor are not alone, but thoſe of all even his moſt remote heirs, are 
„„ defuncto heredes conſtiterunt, non minus heredes intelliguntur, quam qui princi- 


| or acquires it, preceprione heredizatis, during his lite, by an aſſignment made 


alone perſon, to whom the benefit of the heritable ſecurity can deſcend. Of 
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the creditor: for it is the creditor, he who has the right, who has alone Pom 
of diſpoſing, of it; a deed made either by the debtor, or by another, can hu 
no effect upon the ſucceſſion to it. Therefore, it mult be accepted by the crop 
tor, and thereby become his deed, ere it can alter the nature of the right fa 
moveable to heritable, Fa. 5th June, 1745, Duff. 

2) Moveable rights become heritable, after a decree of adjudication is recgy 
ed for them; becauſe, the decree of adjudication being heritable, that, for vid 
it is recovered, is altered by it from being moveable, Du. 20th Decem. 16, 
Menzies. —D. her. and mov. 12th Nov. 1728, Reids. And it makes no differ 
whether the decree is recovered at the {uit of the creditor himſelf, or of a fn 
' Kee for him, Fa. I. 276. 5 55 

I fay, it becomes heritable, after the decree is recovered ; for it is from | 
date of the decree, that it becomes heritable. The reaſon is, it cannot, t 
that time, be ſaid to be heritably ſecured. Therefore, a moveable debt is 
made heritable either by the ſervice of a ſummons' of adjudication, or by the con 
mencement of the action, or by any other ſtep taken in order to recover the & 
cree. It is the laſt ſtep, which alters the nature of the right, Fo. 16th J 
1700. Carnegy. 5 | J 

$ 155. It is plain, that all thoſe things, which are not heritable, muſt be mon 
able. If, therefore, one knows thoſe things, which are heritable, he can 
be ignorant of thoſe, which are moveable. 35 

It may not, however, be improper to make a particular enumeration « 
1ome of them. | REED 9 

I. It has been ſaid, (F 152.) that thoſe corporeal things alone, which area 
tually moveable, and are one's property at the time of his death, go to his exc 
tors. Therefore, rights to things of this kind muſt be moveable in all cafe, 
which they are not conſtituted by writ ; for the things themſelves being mot 
able, and executors not being, by any deed, excluded from them, the right 
them mult be ſo too. 

II. From the ſame principle it follows, that rights to money, grain, andmoi 
able corpora of all ſorts, conſtituted by writ, are moveable in all caſes, in whit 
the deeds conſtituting them contain not either clauſes excluding executor, 
clauſes of ſeiſin; for it has been ſaid, that rights, conſtituted by deeds contai 
ing either of theſe clauſes, are heritable, but without them they are moved 
The reaſon is, that in all theſe caſes, the money or moveable corpora are {upp 
ſed to be in the actual poſſeſſion of thoſe, who have the rights to them: for tn 
things themſelves, to which the rights are given, are moveable: corpora ; dd 
alſo the deeds, by which thoſe rights are conſtituted. Beſides, they contan! 
excluſion of executors. So no reaſon can be aſſigned, for which they ouguti 
according to their own nature, to go to executors, 1661, c. 32. 

Hence, 1) Bills of exchange are moveable, Arg. K. 55. and that, whe 
they do or do not contain clauſes ſtipulating the payment of intereſt, and whel 
they are or are not bearing intereſt ex lege, D. husband and wife, I 3th Dec. 17 
Gilbagie. For bills are held to be caſh in the poſſeſſion of thoſe, to whom 

aſs Gue,..: a6 

For the ſame reaſon, rights to money, grain, or other moveable 
conſtituted, 2) By promiſſory notes, either of individuals, of banks, or of dt 
corporations, 3) By contracts, 4) By bargains, 5) By accompts, 6) By Io 
tickets, or otherwiſe, are moveable. | 

Again, 7) Shares in the ſtocks either of private companies, or of bank! 
of other corporations, are moveable. _ *Tis true, they may be faid, in ſome c 
to imply tractum fururi temporis ; for the reſpective ſhares of every propriel®', 
in {ome ſort, funk in the general ſtock of the corporation; and afford, 4 
ferent times, only profits made either by lending or by trading. But it m 
remembered, that every proprietor acquires a right both in the ſtock of the J 
pany and to the profits made by it; this is a right to moveables ; it 11 
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ad, and thereby turned, every inſtant, into ready money; and executors 
ire not excluded from it; therefore it muſt go to them, F. 25th July, 1710, 
\urray.—D. heritable and moveable, 1ſt fuly, 1735, Sir John Dalrymple. 
It has been ſaid, that, in antient times, bonds, granted for money bearing 
tereſt, became heritable after the firſt term of payment either of the principal 
or of the intereſt. The reaſon was, after that time they were not held to be 
moveables in the poſſeſſion of the creditor, to whom they were due, but were 
-onfidered as eſtates having tractum flituri temporis; intended by him to conti- 
pue, for an indefinite time, to produce fruits for the maintenance of the digni- 
iv of his family. Therefore, they were, as it were, fiefs of money, feoda pe- 
dani, and, of courſe, became heritable, immediately after the creditor, by ne- 
glecting to get payment of his money, had declared his intention to let it con- 
tinue to lie out at intereſt, and to become a feodum pecunie ; that is, they be- 
came heritable, as ſoon as the firſt term of payment either of the principal ſum 
or of the intereſt of it, was paſt. It became heritable, as ſoon as the term of pay- 
ment of the principal was paſt; becauſe the creditor by neglecting to get pay- 
ment of it, ſhewed he intended to allow it to become a fcodum pecuniæ, and 
to lie out at intereſt. But the firſt term of payment of the intereſt might be 
made prior to that of the principal ſum : in that caſe, the bond became he- 
ritable at that time; becaule it had, as ſoon as that firſt term was paſt, actu- 
ally become a feodum pecunie. | 
| fay, it became heritable, after the firſt term of payment: For cven the an- 
tient law held it to be moveable before it. The reaſon is plain; the Law ſup— 
poles, that the creditor, to whom the money is due, intends to get payment of 
it againſt the term. Therefore, it is impoſſible for it to ſuppoſe that he intends 
it to become a feodum pecunie ; for the one ſuppoſition is inconſiſtent with the 
other. Of courſe, it muſt be moveable perpetually and in every inſtant, in 
which he intends it not to become a feodum, that is, till the firſt term of pay- 
ment, Du. 29th June, 1624, Smilh.— 21ſt Dec. 1626, exccutors of Brown.—26th 
Feb. 1629, Douglas. — 20th March, 1633, Simſon.—H. 348.— Fa. II. 14. 
Thus ſtood matters by the antient Law, before the 1641. At that memorable 
period, a high ſenſe of the natural equality of men began to prevail; diſtin- 
ctions, which had been much reſpected before, were brought into contempt ; 
and that blind veneration, which had been paid to chieftains and to families, 
could not miſs to be ſomething affected by the levelling ſpirit of the times. People 
began to think, that ſomething more was due to the younger branches of fa- 
milies, than the law had hitherto allowed them. Thus, the acts 1641, 
(. 57. and 1661, c. 32. were enacted. The conſequence is, that all perſonal 
bonds, which contain not either clauſes excluding executors from ſucceeding ' 
to them, or clauſes of ſeiſin, are moveable as to heir and executor, per- 
fetually and in every inſtant, from their date, as well after as before the firſt 
term of payment; and it is ſo, whether they are made expreſsly in favor of heirs, 
executors, and aſſigns, or of heirs and aſſigns, or of heirs alone, or of aſſigns 
alone, The reaſon is, that they are, ſud naturd, moveable, and the executor 
IS heres in mobilibus ; he is the perſon, to whom they deſcend. Therefore, the 
word heirs is deſcriptive, not of heirs ſtrictly ſo called, but of executors, in caſe 
| the thing provided to heirs, is ſud natur moveable ; for it is deſcriptive of thoſe 
perſons, to whom that thing by its own natureand by the ordinary courſe of ſuc- 
ceſſion deſcends, that is, of executors. Of courſe, ſuch bonds muſt be move- 
able, unleſs executors are expreſsly excluded from them. 

Indeed, if it is expreſsly provided, that they ſhall not go to executors, they 
are heritable from their date, as well before as after the term of payment. The 
realon js, that the creditor, who has alone the power of diſpoſing of them, has, 

excluding his executors by an expreſs proviſo contained in the deeds them- 
aves, actually diſpoſed of them, as much as if he had made a conveyance of 
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ritable from their date, as well before as after the term of payment, provided 
the obligation to grant ſeiſin is pure or ſimple, that is, provided he, to whom 


tor ſhews his intention inſtantly to have his money herirably ſecured, that i, 
ſecured in ſuch manner, as muſt make it go to his heir, N. 73. — Da. 63.— 


"rears, or, as they are uſually called in the Scotch Law, bygones, are frudus civil 
be already demanded, as the time, at which Lau makes them demandable, is 


caſes, rights to movcables; and they are already, as it were, the property of him, 
by whom they are demandable: for he is entitled inſtantly to exact them, and 


by Law to be already in his poſſeſſion. 


Du. 18th Feb. 1624. L. Culter,—S:. 28th Jan. 1671, Keir, are moveable. 


eſt of money, F. 26th Jan. 1711, Lord Elibank—C. F. 181—and of all real 


It was determined after hearing council argue it, 
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them in favor of his heir, Fo. 5th Nov. 4687, Muir.—20th Dec. 1692, Cray. 


'Tis the ſame, in caſe they contain clauſes of infeſtment: For they are he. 
ſeiſin is to be given, is entitled inſtantly to get it. For, in this caſe, the credi. 


n. 106. Tis otherwiſe, in caſe the obligation to grant ſeiſin is either condi. 
tional, or cx die, that is, in caſe the performance of it is ſuſpended, either till the 


exiſtence of a certain event, or till the arrival of a certain day. For they con- 


tinue to be moveable - perpetually and in every inſtant, before that event hay. 
pens, . or that day comes, and begin to be heritable only after the exiſtence of the 
one or the arrival of the other. The reaſon is plain; it is the ſame with that, 
for which, it has been ſaid, that bonds, bearing ſtipulations of intereſt, were, 
even by the antient Law, moveable before the term of payment. The creditor, 
by cauſing the performance of the obligation to grant ſeiſin to be ſuſpended, 
ſhews, he has no mind to have his money heritably ſecured till that obligation 
becomes pure, Ho. executor. 7th Feb. 1615, Naſmyth.—K. 10. 
III. All the moveable corpora, which belong to one at the time of his death, 
go to his executors. Beſides, rights to corpora mobilia of all forts are moveable, 
Therefore, all arrears, and all rights to them muſt be moveable. For, ar 


percepti, ©. moveables, which become due at ſucceſſive terms, and, tho? they may 


« paſt, remain, notwithſtanding, unpaid.“ Therefore, rights to them are, in al 


it is optional in him to delay the exaction of them. They are, therefore held 

Hence arrears of all duties due to ſuperiors, whether they be conſtant or ca. 
ſual, for inſtance, . 1) Of blanch duties, Du. 16th Feb. 1627, Lord Sempil ; 2) Ot 
feu-duties, S. 28th Jan. 1671, Keir—1 1th Fuly 1673, Faa.— Di. 342 —24th Ju 
1755, Agnew of Cheuchan *, 3) Of profits ariſing from caſualties of ſuperiority, 


For the ſame reaſon arrears of rent due, either 4) Forland, 5) For houſes, 6) 
For Mills, 7) For fiſhings, 8) For ſhips, 9) For the uſe of animals, or for any o 
ther thing, are moveable. 15 | 

The fame thing is true of the arrears, 10) Of tithes, 11) Of ſtipends, 12) 
Of ſalaries, 13) Of penſions, 14) Of annual-rents out of land, 15) Of the inter 


out of immoveables. 15 | „ 
A thing is held to become an arrear, as ſoon as the legal term, at which the 
cred tor acquires right to it, is paſt. 

Term is a derivative from the Latin zerminus : and it ſignifies properly a bound 
ary, limit, or end. Therefore, when applied to time, it may be defined * a poll 
* which is the end of a certain period of time ;* and the term is ſaid to be palh 
as ſoon as that period is fully paſt, or time has arrived at that point. | 
Some terms are fixed by Law; others are fixed by the agreement of parts. 
The firſt are called legal; and the ſecond conventional terms. The legal att 
* thoſe at which Law makes moveables become, in certain caſes, ſucceſſve- 
ly due and demandable;* The conventional are * thoſe, at which parties age, 
that they ſhall be due and demandable.” | 

: i 


* Ttis ſurpriſing, that this caſe has been omitted to be reported by the committee of the faculty of Advocate. 
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In all caſes in which the Law has itſelf fixed terms for making things demandable, 
in order to determine, whether they are already become arrears or not, regard muſt 
be had to the legal terms alone. None ought to be had to the conventional 
ones; except they are anticipated by the agreement of parties: for the legal ones 
determine, whether the thing is already due or not. „ Wh, 

I But in all caſes in which the Law has not itſelf fixed legal terms, it muſt be 
determined from the conventional ones, whether a thing is become an arrear 

or not. | | | 

From hence it follows, 1) That the profits of heritage become moveable, and 

go to executors as ſoon as the legal term, at which they become due, is paſt, in 

al caſes, in which terms are fixed by Law; no matter, tho the conventional 

ones ſhould not be paſt. wy. FA 

The Law has fixed terms, at which duties due to ſuperiors, rent of land, and 
that of mills become due. Theſe are, at preſent, the 26th day of May, and the 22d 
day of November ; they were fixed to thoſe times; becauſe the earth was, molt of 
it, laboured and ſown towards the middle of May. So one half year's rent was 
due by the tenant for being allowed to poſſeſs the land till that time, and to la- 
hour it. The fruits were generally gathered in before November; fo the tenant 
was then in poſſeſſion of funds, out of which to pay his rent. 

All thoſe duties, therefore, or rents, which become due on the 26th of May, 
are moveable, as ſoon as that day is come, and $9 to the executors of the ſu- 
perior or landlord; and all thoſe which become due on the 22d of November, 
are moveable, as ſoon as it comes. For the rents due at each reſpective term 
are heritable, before it is come, Go. 23d Fuly 1668, Carnegie—D. term legal, Feb. 
1727, Sir Wil. Fohnſtone—Du. 21ſt Feb. 1635, Weſtniſbet St. 20th July, and 8th 
Dec. 1671, Guthrie. 3 2 | 

It has alſo fixed terms, at which tithes become due ; to wit, the 26th of May, 
and the 10th of October. The reaſon is, that the ip/a corpora were due, for corn 
was titheable, as foon as it was reaped. But it uſed to be all both ſown and 
reaped about theſe times. So tithes become due and moveable, as ſoon as each 
of theſe reſpective terms is paſt. 175 

Houſes are inhabited continually, and may be ſaid to yield fruits from day to 
day. Therefore, the rent of them ſeems to become due de die in diem. So eve- 
ih is a term; and every day, a proportionable part of the rent becomes move- 
able, | v | OY 85 

The caſe is the ſame with the intereſt of money; for it may be uſed every 
day, Of courſe, every day is a term, at which intereſt becomes due on perſonal 
bonds. Tis otherwiſe with heritable ones, on which ſeiſin has followed. The 
intereſt is, in this caſe, as it were, a rent out of Land. Therefore it becomes due 
at the legal terms, provided it is payable at them, 7. 81. | | | 

I faid, the /egal terms are alone to be regarded, except they be anticipated by the a- 
greement of parties; for they may be altered and may be anticipated in this manner: 
and, in caſe they are ſo, tis the anticipated ones, which muſt be regarded; becauſe 
the things which become due at them, are then demandable: for the right of him, to 
whom they are due, is abſolutely complete, n. 131. They may alſo be poſtponed; but 
che intereſt of the heir and of the executor will not thereby be affected. For the ar- 
rears will become due at each {ſucceſſive legal term, without regard to the conventi- 
onal one. The reaſon of the difference is, that the Law gives the executor a right, 
as loon as the legal term is come. Of this right the proprietor does not, by poſt- 
Poning the term, mean to deprive him; becauſe it is poſtponed in favor of the 
perſon, by whom the things are due ; it is not poſtponed, in order to deprive the 
executor of his right. But it is otherwiſe in caſe the term is anticipated; be- 
dulſe the anticipation makes the right complete, before the legal term comes; 
for dies not only cedit but venit, as ſoon as the anticipated one comes. So the ar- 
*ars are not only due but demandable at that time. Of courſe, they are, as 

| It 
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it were, already in the poſſeſſion of him, to whom they are due; and my} 
7 . : N f / J 
therefore, be moveable k. 


IV. The 


*The three legal terms, in antient times, were Whitſunday, the 29th day of September, and the 1 th of N). 
vember. They were fixed to theſe days, becauſe they were teaſt days, and were religiouſly oblerved by the peo. 
ple. The 29th of September was St. Michael's day or Michaelmas, the 11th of November was St. Makrix 
day or Martinmas, and Whitſunday was a moveable ſeaſt, the anniverſary of that day, on which the holy Spiri 
deſcended on the Apoitles, Of courſe, they were more remarkable, and could not eaſily be miſtaken, Bu jr. 
conveniencies aroſe from the mobility of the term of Whitſunday. Therefore, upon the abolition of Epiſcopacy 
in Scotland, the 15th day of May was ſubitituted into the place of it, and made the term, which ſhould to all in. 
tents and purpoſes anſwer to it, 1690. c. 38-1693. c. 24. | 

Thus, the three legal terms were fixed to the 15th of May, the 2gth of September, and the 11th of November 
and continued to happen upon thoſe nominal days every year till the year 1752 ; at which time a remarkable and 
a very proper alteration was made in the method of computing time by the introduction of the New Style ing 
the dominions of the Crown of Great Britain. | 

In order to underſtand the alteration which was made, the reaſon of making it, and the effects produced by i, 
it may not be improper to go into the detail, and to deduce it from thoſe remote principles, which were the cauſes 
ofit, I doit the rather, becauſe, Lawyers being ſeldom either mathematicians or aſtronomers, opinions, which 
ſeem to be erroneous, have prevailed concerning it. 5 | 

The year is that period of time, which the earth takes to go round the ſun” It is divided into the periodical 
and the tropical: the periodical year i; that period of time, which the earth takes to go from any point of a 0% 
* ſpace, and to return to the ſame point again ;* the tropical year is that time which the earth takes to go from 
* one point of the ecliptic and to return to it again.“ The latter is ſhorter than the former; becauſe the conical mo. 
tion of the axis of the earth makes the equinoctial points, and every other point of the ecliptic, move backward, 
74 antecedentia, in a direction contrary to the motion of the earth. Of courſe, the earth muſt every year artive x 
the cquinoCtial points ſooner than it would have done, in caſe they had remained at reſt; for, moving in a di. 
rection contrary to that, in which it moves, they meet it, Two perſons mect ſooner, in caie they advance to. 
wards one another, than they can do, in caſe ove of them ſtands fill and allows the other to walk towards him, 
Hence atiſes the preceſſion of the Equinoxes, by which the equinoctial days happen ſooner than they would eo, 
in Caſe the axis of the earth had no conical motion, and the tropical year comes to be ſhorter than the periodical 
one, For the tropical year is that time which pailcs between one vernal equinox and another, or one autumn] 
equinox and another. | | | 

The tropical year is that, by which time is computed in almoſt all the nations of Europe ; becauſe the wi 
of the ſeaſons depends on that of the earth to the points of the ecliptic. The antient Ægyptians, who ſeen 
firlt to have by neceſſity been obliged to appiy themſelves both to geometry and to aſtronomy, held it to con. 
fiſt of 365 days and 6 hours, In order therefore, to make the year correſpond with the revolution of the ear, 
they made the ordinary civil year conſiſt of 365 days: but every civil year was thereby fix hours ſhorter than the 
time of the tropical revolution of the earth. Six hours in four years make a full day. Therefore, they took 
into their computation theſe four times 6 hours, and exhauſted them by adding a full day to every fourth year, 0 
making every fourth year corfiit of 366 days. | | i * 

jolius Cæſar, high Pontiff of the Romans, introduced the Egyptian computation into the Roman Empir. 
Thus it prevailed in Europe. | 

But the obſervations made by the antients were not accurate; the tropical year conſiſts not of ſo much as 30 
days and hours; by che moſt accurate obſervations it is found to conſiſt of no more than 305 days, 5 hours, 43 mi 
nutes, and 57 ſeconds Thus, every Julian year was too long by about 11 minutes. For the tropical year vs 
ended, the earth had returned to the ame point of the ecliptic, and it had begun a n-w revolution about 11 minutes 
before the Julian year was ended. The conſequence was, that the times and the ſeaſons were every year anti. 
pated 11 minutes; that is, they happened every year 11 minutes ſooner than they had done the former yes 
i tis anticipation, which was hardly fenſible in one century, became in a number of years very remarkable; far 
it was continval. In-the days of Ju'iu- Car. the vernal equinox happened about the 25th of March; "t 
our days we have ſeen it happen on the 11th of March; and in proceſs of time, it would have gone through al 
the days of the year: In ſo nach that the vernal equinox would have happengd in September, the autumnal equinol 
in March, the longeſt day in December, and the ſhorteſt one in June, Thus the ſeaſons would have changed 
their times. Tie ſpring would have happened in Auguſt, September, and October ; the ſummer in November, 
December. and January ; the Autumn in February, March and April; and the winter in May June and July 
All this will be plain by applying it to the uſual] method of computing time. Suppole the firit civil year te be 
gin at 12 o'clock of the night, between the laſt of December and firſt of January ; and the earth to begin its ful 


revolution at the ſame inſlant of time from the point A of the ecliptic, The civil ED 
year does not end till full 365 days and 6 houts are paſſed from that inſtant, and 
the tropical year does not end till ſuch time as the earth compleats its firſt tro- 
pical revolution er returns again to the point A of the ecliptic ; but the earth 
performs its full tropical revolution, and returns to the point A in 365 days, 
5 hours, 48 mivutes, and 57 ſeconds, that is about 11 minutes before the 
end of the civil year. Theſe eleven mirutes ſhe employs in moving on- 
wards in her orbit. Thus, ſhe is arrived at the point B of the elipiic, 
before the civil year ends. The ſecond civil year, therefore, begins * 
at that individual inſtant of time, at which the earth arrives at the point B. and begins to Pe 
from it. The earth returns to that point B in 365 days 5 hours, 48 minutes and 57 ſeconds. But the civil yea 
is not ended at that inſtant, at which ſhe arrives there; for it laſts about 11 minutes longer. During theſe 1! 


minutes the earth is proceeding in her orb. So that fhe has arrived at the point C, before the ad Civil year 17 
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Iv. The principles, which have been explained, are ſo true, that the price 
eren of Land, and of every heritage is moveable. ?Tis true, a price is in all caſes, 
ſubſtituted into the place of that, for which it is given; and it may, therefore, 


be aid, that it muſt be heritable, in caſe the thing, which is purchaſed with it, 
Hh 115 is 


From the inſtant at which ſhe arrives at this point C, the third civil year begins; and it does not end till the 
earth has returned to the point C, and, having paſſed it, has arrived at D; for the ſame reaſon, the ſourth civil 
ear ends not till the earth has paſſed D, and has arrived at E. Thus, the earth, in the ſpace of 4 years, has, 
beſide: performing four tropical revolutions, paſſed over the are AE; and the fifth civi/ year, inſtead of beginning 
at the inſtant, at which the earth is at the point A, and begins her fifth tropical revolution, for every tropical 
year begins as ſoon as ſhe arrives at that point A, begins not till ſhe 1s arrived at the point E, that is, no leſs than 
44 minutes later than the firſt civil year began, For inſtance, call the year 1701 the firſt civil year, and ſuppoſe 
it to have begun at 12 o'clock of the night, which happened between the laſt of December 1700 and the firſt 
of January 1701. The fifth civil year N at the ſame time of the night between the laſt of December 
1704 and the firſt of January 1705, begins no leſs than 44 minutes after the earth has begun ber fifth revolution; 
for the fifth tropical revolution begins as ſoon as the earth arrives at the point A, that is, 16 minutes after 11 

o'clock of the night of the laſt of December. The ninth tropical revolution would begin 8 times 11 minutes, or an 
E hour and 28 minutes before the commencement of the ninth civil year; the 101 tropical revolution would begin 
1109 minutes, or 18 hours and 20 minutes ſooner than the 101 civil year; the 1001 tropical revolution would 


pat 4 of the morning of the 24th of December; and in a period of about 47,814 years, the beginning of the 
tropical revolution of the earth will have gone thro! every hour, every day, and every month of the year: for 
the number of tropical revolutions made by the earth in that period, will be one more than that of the civil 
years. So that the earth will have got a full revolution before the civil year. 

From hence it is plain, that the earth arrived every year at every point of the ecliptic 11 minutes ſooner than, 
according to the method of computing time eſtabliſhed by Law, ſhe had done the preceding year. Thus, the 
enters the equator, or arrives at the equinoctial points every year 11 minutes before the time, at which ſhe had 
entered it tne former year; and every year ſhe arrives at the ſolſtitial points, or at her greateſt diſtance from 
the equacor, 11 minutes before the inſtant, in which ſhe had arrived at them the former year. Therefore the e- 
quinoxes and the Sol'tices happen every year 11 minutes ſooner than they happened the former year: for they 
depend on the motion and the ſituation of the earth. But the civil year is a fixed and invariable length of time. 


equmoctial day is that one, on which the earth enters the equator ; the Solſtitial is that day on which ſhe is at her 
gieeateſt diſtance from it. For inſtance, if the point E is the equinoctial point, the equinox happens, every year, 
W the day on which the earth arrives at that point. But it has been ſaid, ſhe arrives at the point E every year 11 
minutes ſooner than ſhe did the former year, that is, 11 minutes before the inſtant, in which according to the 
civil method of computing time, ſhe arrived at it the former year. Of courſe, the equinoxes happen every year 
ſooner than they did the former one. So the ſeaſons are continually changing their times, and going back- 
wards from December to January. . 13 | | 
This continual alteration was inconvenient. Therefore, Pope Grecory XIII. in the year 1582, introduced 
a new method of computing time, which, after having been received into the Popiſh Countries of Europe, was 
F Lately eſtabliſhed in the Britin dominions, by 24th G. IT. entitled, an act for regulating the commencement of 
* the year, and for correcting the Kalendar now in uſe.” By it, it was enacted 1) That every hundredth 
year, for inſtance, the year 1800, 1900, 2100, 2200, 2300, 2500, 2600, &c. ſhould not, as according to the 
Julian computation it would, be a leap year, conſiſting of 366 days, but conſiſt of no more than 365 days; but 
bat every fourth hundred year, for inftance, the year 2000, 2400, 2800, &c. ſhould be a leap year, and 
W {10u1d conſiſt of 366 days. By this means the civil computation is made to correſpond almoſt exactly with 
tne courſe of the earth; as may be eaſily proved by computation, For a year, it has been ſaid, conſiſts of 
365 days, 5 hours, 48 minutes, and 57 ſeconds, or thirty one million five hundred and fifty-fix thouſand nine 


and twenty-two million ſeven hundred ſeventy-four thouſand eight hundred ſeconds, (12,622,774,800). Now, 
400 Gregorian years conſiſt of 303 common, and g7 leap years, or of (146,097) one hundred and forty ſix thou- 
land and ninety-ſeven days, or of (12,622,780,800) twelve thouſand fix hundred and twenty-two millions, ſe- 
ven hundred and elghty thouſand eight hundred, ſeconds. So that the difference between the Gregorian and the 
true computation is almoſt inſenſible; for in 400 years it amounts to no m̃ore than 6oco ſeconds, or one hour 
and 40 minutes. Therefore, the civil year will keep pace with the courſe of the ſun; for the 401 revolution 
of the earth will begin no more than one hour and 40 minutes, before the 401 civil year. By conſequence 
It will take a very long period to produce any ſenſible alteration in the ſeaſons, a 

| Belides intending to prevent the revolution of the ſeaſons, his holineſs intended to bring back the religious 
gays, obſerved in Popiſh countries, to thoſe, which were reckoned their proper ones, that is, to thoſe ſame 
gas, which were obſerved about the time of holding the firſt general council at Nice. For this purpoſe, he or- 
* Pered the natural day after the 10th of March to be called not the 11th but the 21ſt of March, and the days 
= reckoned numerically forwards from it. By this means a different ſtyle was introduced into Europe. For 
Ole countries, which adopted the Gregorian or new ſtyle, as it was called, called the 21ſt of March that very 
_ which was called the 11th of March by thoſe, who adhered to the old ſtyle. It was inconvenient for com- 


cel e nations to have different names for the very ſame day; the Gregorian method of computing was the 
yes - One ; and the old method was erroneous, for it made the ſeaſons change their times. Therefore, the Britiſh 
| egiſlature enacted 


= 
ends 
Fro 


1) That the natural day, next immediately following the ſecond day of September 175 2, 


10uld be called the 14th day of that month; and 2) That all the natural days of that month following that 


4th of Septem 


_ the months 


begin 11000 minutes, or 7 days 15 hours, and 20 minutes, before the thouſand and firit civil year, or 40 minutes 


Therefore, the ſeaſons muſt be anticipated every year; for they depend on the equinoxes and the ſolitices. The 


hundred and thirty-ſeven (31,556,937) ſeconds. Therefore, 400 years conſiſt of twelve thouſand fix hundred 


die ber 1752, fhould be reſpectively called, reckoned and numbered forwards in numerical order, 
ans to the order uſed in the Kalendar before the alteration ; the year conſiſting of the ſame nominal months, 
of the ſame number of days of which they conſiſted before the alteration. All the alteration 


being, 
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is heritable. But it is otherwiſe; for every thing has a nature proper to itſelf, ;nq 
muſt be either heritable or moveable according to it, unleſs he, who has the 
power of diſpoſing of it, by a proper deed, makes it otherwiſe. Money i, ; 
moveable ſud naturg. Therefore, the right, which one has to it, muſt be ſo 4 

| lo; 


being, that the month of September, which uſed to conſiſt of 30 days, ſhould in 175 2 conſiſt of no nog 
than 19. | | 

Ta "q conſequence was, that all the days of the year fince the ſecond of September 1752 have changed th 
names. That day, which would have been called the 1| of January, in caie the ſtyle had not been altereg, j 
now called the 12th of January; that, which would have been called the 1ſt of February. is now called the 
12th ; and every day has a different name from that which it had. Of courſe, the day, which was called the 
15th of May, is now called the 26th of May; that, which was called the 2gth of September, is now calle 
the 1oth of October; and that, which was called the 1rth of November, is now called the 22d of November 
So that the day, which is now called the 26th of May, is the rea! anniverſary of that, which was called the 
i5th of May; the roth of October is the real anniverſary of that day, which was called the 2gth of September, 
and the 22d of November is the real anniver/ary of the old 11th of November. | | 

Of courſe, the three legal terms are now the 26th of May, the 1oth of October, and the 22d of Noyen. 
ber; that is, the ſame real days, which would have been called the 15th of May, the 29th of Septemhe, 
and the 11th of November, in caſe the ſtyle uſed in Britain had not been altered. I ſay, the ſame real dan; 
for terms, as it has been ſaid, are the ends of certain lengths of time; and they are not faid to be paſſed, till the 
lengths of time are aua/ly paſſed. Therefore, the legiſlature could not well mean to make the terms fall gg 
the ſame mina days, becauſe it would thereby have made ſtrong encroachments on the rights of private'mer, 
It would have made that, which was intended not to be either due or demandable, till 2 full year was ad 
paſſed, both due and demandable before the end of. it; for that, which would not have become due on x 
certain day, in cale the ſtyle had not bzen altered, would have, by the alteration of the ſtyle, become due 11 
days before it. Thus, people would have loſt rights, which they ought in jaſtice ro have had; and have ac 
* quired rights, which they ouzht not in juſtice to have acquired. For the Law intended the rights both to be loj 
and to be acquired ſocceſſively, only after a % year was paſſed, that is, oa the real anniver/ary of the tem 
day. But they would have been both loſt and acquired before the aniverſary returned, in caſe they had bee 
loſt and acquired 41 days before a full year was paſſed 3 and they would have been loft and acquired 11 diy 
before the year was paſled, in caſe they had continued, after the alteration of the ſtyle, to be loſt and acqu. 
red on the ſame nominal days, on which they uſed to be loſt and acquired before it. Of courſe, not the ſame 1. 
minal, but the fame real days, which were the terms formerly, are the terms now. | 

This would have been the caſe, tho the legiſlature had been ſilent upon the matter; for it would have bee 
abſurd to have adjudged that a year was ended before its end. But the legiſlature hath not been filent upor 
it; it hath determined it, a2reeably to the dictates of juſtice, * Ns 

But, it ſeems, it has been maintained, that the terms fall now on the ſame nominal days, on which they fel 
before the introduction of the new ſtyle ; an opinion, which, to a mathematician, muſt appear to be very ext. 
ordinary. The error can hardly proceed from the words, ufed by the legiflature: For they are plain; and (een 
not to be capable of being explained to ſupport it. It ariſes from a miſapprehenſion of the uſage of Scotland. 
Terms are no more than certain fixed numerical days of certain months. Tis true, fome of theſe numeric 
days, to which the terms were fixed, happened to be feaſts obſerved by the church. But they ought not tobe 
rated by thoſe ſeaſt days; they ought to be rated by the numerical days. This is plain from the term of Whi- 
ſunday ; for Whitſunday is a meveable feaſt ; it happens ſometimes on one day, ſometimes on another: But tt 
term was fixed to the 15th of May, and, becauſe it was ſubſtituted into the place of Whitſunday, it hap 
pened erroneouſly, by a presbyterian nation to be called Whitſunday ; it did not, however, become Whit 
ſunday; it was not obſerved by the church of England, and would not have been obſerved in Scotland, it 
caſe Epilcopacy had been reſtored. Therefore, the term, which uſed erroneouſly to be called by this nam, 
ought to be held to beno more than a certain numerical day of the month of May. 20 

The ſame thing may be faid of all the other terms; for they are no more than numerical days of certat 
months, Tis true, ſome of them happen to be fixed days, en which certain immoveable feaſts are appoin 
ed, by the charch of England, to be religiouſly obſerved. But it does not from thence follow, that the termi 
ought to be reckoned by theſe feaſts: For terms are intended ſolely for marking the lapſe of time. Therefore, 
they ought not to accompany the feaſts, they ought to fall on thoſe rea! days, to which they are fixed ; 00 
matter what name they get. Por if they fall not on the real days, they cannot anſwer the end, for which tht 
are intended, that is, lor marking the paſſing of a certain period of time. 1 95 


I fulpe&, ſome people have been miſled to fix the terms to the nominal days, becauſe they apprehended, thut 
there would be two Whitſundays, two Michael maſſes, two Martinmaſſes, and two of every other religious days 
and that there would be great confufion, in caſe the terms were fixed to the ſame real days, on which they hap- 
pened before. But they are much miſtaken ; for the Church of Scotland knows no religious days but Sur 
day. Tuerefore, Whitfunday, Michaelmas, Cc. are, in truth, in Scotland, no more than names of ceriall 
days of certain months. Tis t-ue, they are religious days to thoſe of the church of England. But they mul 
be religioufly obſerved on thoſe ſame nominal days, to which they were fixed before the alteration of the ſtyle! 
for one ot the intentions of the eſtabliſhment of the Gregorian computation was to reſtore the obſervance of ht 
religious days, to the ſame days to which they were fixed about the time of holding the council at Nice. 
Therefore, the ſame nominal days, and they alone, which were reli: ious before the alteration of the ſtyle, co 
tinue to be held to be religious ſtill. Therefore, Whitſunday is ſtill a moveable feaſt as it was; Lanes | 
{till the 2d of Auguſt; the day, which is now called the 29th of September, is ſtill St. Mica atr's day or Miche“ 
mas; that, Which is called the 11th of November, is fill St. Max rix's day or Martinmas ; the day, which 
now called the 25th of December, is Chriſtmas ; and the day, which is called the 25th of March, i Lad 
Day. So we have not two Whitſundays, two Martinmaſſes, or two M:chaelmaſles ; for they fall on the alore 
laid nominal days; and on no others. The 26th of May is not, it ought not to be called Whitſunday: 
roth of October is not Michaelmas ; and the 22d of November is not Martinmas, They are no more 
certain nominal days, to which the terms are fixed, | | | | 


* 
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o; and it muſt go, according to its own nature, to the executors of the ſeller, 
antes they are, by a proper deed, excluded from it. Beſides, the ſeller, by 
exchanging his heritage for moveables, indicates his intention to leave it to his 
executors, Du. 2d Feb. 1628, Hume, — St. 7th Fuly 1680, Wangh. — H. 456.— 
Fi. 22d Dec. 1704, Chieſly. — D. heratable aud moveable, 11th Nov. 1737, 
mith. 
Pe Heritable is better chan perſonal ſecurity. Therefore, an heritable right 
i not rendered moveable by the addition of moveable ſecurity ; for the heir can 
alone claim the benefit of ſecurity, which is heritable. It, being ex Lyporheſt 
prior to the moveable, and in its own nature preferable to it, muſt carry the 
moveable along with it. A. obligation, 12th March 1628, Craw.—G. 102, 
N. 43. + | 

Far the ſame reaſon, heritable rights are not rendered moveable by diligence 
done on them. They continue to be deſcendible to heirs, as long as they change 
not their nature, and they ceaſe not to be heritable. TH TIDE 

Thus, perſonal bonds, from inheriting which executors are expreſsly excluded, 
are not rendered moveable either by the commencement of an action in order 
to recover payment, by the recovery of a decree, Sr. 13th July 1676, Chriſtie — 
H. 442.— D. I. 374. 3d July 1735, Munro, by the execution of a charge of 
horaing, N. 43 *. —F. 24th July 1705, Gray, or by the execution of a caption. 
| The reaſon is, that the bond is not thereby cancelled. But as long as it re- 
mains uncancelled, that is, as long as the debt remains unpaid, and is not diſ- 
charged, it muſt neceſſarily be heritable ; becauſe executors are expreſely exclu- 
ded from it. | 

A bond which is heritable, either becauſe it contains a proviſo of ſeiſin, or 
becauſe a decree of adjudication has been recovered on it, is not now rendered 
| moveable, either by requiſition of payment, by recovery of a decree for it, 
or by giving a charge on it. The reaſon is, that perſonal diligence does not now 
looſe heritable ſecurity ; for heritable bonds are now drawn after a manner diffe- 
rent from that, in which they uſed to be drawn in antient times f. They con- 
tain two obligations, a perfonal one to pay the debt, and another to grant ſei- 
im, which are entirely different from one another; they are as much diſtinct, as 
it they were not contained in the ſame deed. Beſides, an expreſs proviſo is 
F ulually made, that the heritable ſecurity ſhall not be looſed by perſonal di- 
ligence. Therefore, diligence, done in order to recover performance of one of 
them, cannot affect the other: That is, the heritable ſecurity ſubſiſts, notwith- 
landing perſonal diligence done in order to recover payment, D. I. 374. 12th 
Nov, 1728, Reids.—fa. II. 234 f. | 
VI. It remains only to be remarked, that money, conſigned by one in order 
to redeem heritage, becomes moveable, as ſoon as either the redeemable right 
15 Tenounced, or decree is recovered declaring the heritage to be redeemed ; be- 
caule it then ceaſes to be heritably ſecured. For the heritage ceaſes to belong 
io him, who had the redeemable right to it; and the money becomes his. 80 
it 1s rendered moveable, and goes to the executors of him, from whom the 
heritage is redeemed. But it continues to be heritable, till either the right is 
voluntarily renounced, or decree is recovered declaring it to be redeemed; be- 
caule till that time the heritable ſecurity remains entire, Du. 21ſt June 1626, 
Murray. — 16th Feb. 1642, Veitch. —— St. 21ſt Jan. 1673, Nicol. ——8th Feb. 
1081, Dunbar, | : ES 

\ 156. After having ſpecified thoſe rights, it remains to explain the obligations, 
hich are either heritable or moveable. © | | | 


It 
* See N. 56 


1 It was otherwi 
| erwiſe 
th Feb. 1624. Denaldſo 


V 


+ See Mr. Erskine's inſtitutions, book 2. title 2. 5 3. 
in antient times, Du. 23d Feb. 1628, Naſmyth.——1oth March 1630, Lindſay. —— 


1. Fo. 27th Feb. 1712, Scot—St, 25th Tune 1672, executors of Seton. — 24th Jan. 


Montgomery, 
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It muſt be remembered, that obligations are, in this place, oppoſed to rigltz 
” | . 3 Oli, 
and are underſtood in the ſenſe, annexed to them in the definition formen 


given of them, (F 149.). By heritable obligations then are meant thoſ⸗ 
which it is incumbent on ſuch, as are ſtrictly called heirs, to fulfil by moye. 
able ones I mean * thoſe, which it is incumbent on executors to fulfil. 
$ 157. It is reaſonable, that profit and loſs be, in all caſes, reciprocal ; he 
who reaps the one, ought to bear the other. Secundum naturam eſt, comma 
* cujuſque rei eum ſequi, quem ſequuntur. incommoda, J. 10. ff. d. r. J. A recipro- 
city, therefore, ought to be maintained between the profits made and the loſſs 
borne both by the heir and by the executor. In order to maintain it, every 
thing, which would be held to make a part of one's heritable eſtate, and would 
go to his heir, in caſe he had a right to get it done to him ; muſt be held tg 
diminiſh it, and to be a burden on his heir, when he is obliged to do it to an- 
other; and every thing, which would be held to be a part of one's move 
eſtate, and would go to his executors, in caſe he had a right to it, mult be hel 
to diminiſh it, and to be a burden upon them, when he is obliged to do the ſame 
thing. Ex qua perſona quis lucrum capit, ejus factum præſtare debet, I. 149, f 
* 
It is eaſy to apply this principle in determining concerning heritable and moye. 
able obligations. „ . | 
$ 158. For it may be affirmed in general, that an obligation conſtitute 
without writ, is heritable in all cafes, in which the heir would have had rig 
to that very thing, which it imports to be done, in caſe a right had been con- 
ſtituted to it without writ. Thus, if one could be ſuppoſed to be brought with: 
out writ under an obligation to {ell land, that obligation would be heritable 
that is, it would be incumbent on the heir of the ſeller to fulſil it by ſelling the 
land; becauſe, in caſe he had bought it, or had without writ acquired a right 
to get it ſold him, his heir would alone have been the perſon who would have had 
the benefit of the acquiſition. For the ſame reaſon, an obligation is moveablein 
all caſes, in which executors would have had right to that very thing which is oi 
ged to be done, in caſe a right had been conſtituted to it without writ. Thus, an ob. 
ligation, conſtituted without writ, to pay money, is moveable ; and it is incumbent 
on the executors of him, who was originally obliged, to pay it; becauſe, in caſe one 
had acquired a right to get money paid to him, that right would have been 
moveable ; and the executors of the original creditor would alone have been ei- 
titled to demand payment of it. ay 5 
It is caſy to apply theſe principles to thoſe caſes, in which an oblige; 
tion is conſtituted by writ. For it may be affirmed in general, that an obligz 
tion, conſtituted by writ, is heritable in all caſes, in which the heir would have 
been the perſon, who would have had Right to that, which the obligation in- 
ports to be done, in caſe the terms of it had been converted, and thoſe ind. 
viduals, who are expreſsly obliged, had been made to have right to that ve! 


thing, which they are now obliged to do. Thus, in caſe one binds himſelf by 


a written obligation to ſell his landed eſtate, the obligation is heritable, and it 
incumbent on his heir to fulfil it by felling the land; becauſe, in caſe he had 
by a written deed, acquired from another a right to get land fold to him, the 
benefit of that right would have accrued to his heir; and he would have alone 
been entitled to get it ſold to him. In the ſame manner, the heir of one, bo 
has obliged himſelf to grant ſeiſin of an annualrent out of his landed eſtate, | 
alone obliged to grant it; becauſe, in caſe he had acquired right to get it gral 
cd to himſelf, the benefit of it would have accrued to his heir. | 
Again, an obligation, conſtituted by writ, is moveable in all caſes, in which 
executors would have had right to that, which the obligation imports to be 
done, in caſe the terms of it had been converted, and thoſe individuals, v0 
are expreſsly obliged, had been made to have right to that very thing, which & 


now obliged to be done. Thus, in caſe one obliges himſelf, his heirs, EXELUT 
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and ſucceſſors, to pay a ſum of money; the obligation is moveable, and it is 
incumbent on his executors to pay the money; becauſe they would have had 


; executors and ſucceſſors.” ny 
From hence it is plain, that an obligation, which has an heritable right cor- 
reſponding to it, may, nevertheleſs, be moveable ; and one, which has a move- 
able right correſponding to it, may be heritable. This proceeds from the dif- 
ferent natures of that, to which the right is given, and of that, which the ob- 
ligation imports to be done. Thus, land is heritable ; money is moveable. 
Therefore, the heir of one, who has bought land, has alone right to it; but his 
executors are obliged to pay the price of it. Again, the price of land which is ſold, 
; moveable. - Therefore, the executors of him, who ſold it, have alone right to it; 
but his heir is bound to make the deeds and conveyances, which the ſeller would 
himſelf have been obliged to make, in order to complete the titles of the pur- 
chaſer. The right, acquired by a bond for money made payable to one and 
his heirs, excluding his executors, is heritable quoad creditorem ; that is, it goes 
tothe heir of the original creditor ; but the obligation to pay it is moveable, that 
is, the executors of the debtor are properly obliged to pay it. Foy © 
Regard, therefore, ought, in all caſes, to be had to the nature of that, which 
the obligation imports to be done; for it is the nature of it, which determines; 
whether an obligation 1s moveable or heritable. And it were eaſy, from the prin- 
ciples, which have been explained, to ſpecify all thoſe obligations, which are heri- 
table, and thoſe, which are moveable. But it s needleſs to go into the detail: 
for a particular enumeration of thoſe rights, which are heritable, and of thoſe, 


general rule, which has been laid down, and, by converting the terms of every 
obligation, to determine, whether it is heritable or moveable. | 
( 159. The eſtate of every one is, all of it, liable to be attached by his 
reditors; and his repreſentatives are, in all caſes, bound to fulfil his obli- 


Wothers may be fulfilled by his executor as well as by his heir. In all caſes in 
which they may be fulfilled by either of them, either the one or the other is 
ſuable for fulfilling them; for all the repreſentatives of every one are bound, if 
They can, to fulfil his obligations. Therefore, the heir, in caſe. he is ſued and 
6 compelled to fulfil a moveable obligation, is entitled to be reimburſed by the ex- 
cutor ; and the executor, in caſe he is compelled to fulfil an heritable obligation, 
entitled to be reimburſed by the heir. 5 3 a 

9160. A huſband, we ſhall ſee *, acquires by his marriage, the property of 


the moveable eſtate, which either belongs to his wife at her entrance into 
. oriage, or accrues to her during its ſubſiſtence; and he becomes liable to all the 
0 cable debts due by her. But her heritable eſtate continues to be held to be- 
Vong to herſelf; and he is not ſubjected, even during his marriage, to her heritable 


cbs. *Tis therefore neceſſary to know the particulars, which are held to be he- 
table, and thoſe, which are moveable quoad virum et uxorem ; for we ſhall there- 

= know preciſely the acquiſitions which a huſband makes by his marriage, as well 

dhe burdens, under which it brings him. , | EEE 

W On this matter, one rule may be laid down, to wit, that every thing is at pre- 

{cnt held to be heritable and moveable quoad virum et uxorem, which was held to 
e heritable and moveable quoad heir and executor before 1601, c. 32. or would 

have been held to have been heritable quoad them, in caſe that act had never 


. * Introduced by that Statute, have already been fully explained ; and, by 
Wicnding to them, it muſt be eaſy to determine, whether any thing is heritable or 


= a I ſhall take notice only of ſome parts of the doctrine, which are moſt 
oo eral, 5 | = | 


n 


1 7 
. 


right to it, in caſe he had acquired * a right to get money paid to him, his heirs, | 


which are moveable, has been made; and it is eaſy, in all caſes, to apply the 


$ations. Therefore, one's heir as well as his executor is ſuable, in all caſes, 
o fulfil his obligations. But ſome obligations can be fulfilled by one's heir alone; 


en made.” It is needleſs, therefore, to go into the detail: for the alterati- 
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All thoſe corporeal things, which are either heritable or moveable guoad ber 
and exccutor, are ſo alſo quoad huſband and wite, I 

Bonds, granted for money, bearing ſtipulations of intereſt, it has been {i 
were held, in antient times, before 1661, c. 32. to be heritable, quoad heir 20d 
executor, after the firft term of payment. Therefore, they are, at preſent, het. 
table quoad huſband and wife after the firlt term of payment of the intereſt is paſt 
St. 28th June 1665, Pitcairn—4th Fuly 1676, Roflo--Fo. toth Far. 1696, 0: 
burn—12th Feb. 1696, Hay—1 1th Jan. and 4th Feb. 1704, Gordon—1 yi 
Fuly 1708, Gordon. And they are declared to be fo by 1661, c. 32. 

I ſay, they are heritable after the term of payment is paſt : for they are move, 
able before it, as they were in-antient times. Du. 29th June 1624, Smith—214 
Dec. 1626, executors of Brown—26th Feb. 1629, Douglas Fa. II. 14. And it; 
the firſt term of payment not of the principal, but of the tereſt, which de 
termines, in this caſe, whether they are heritable or moveable. H. 171. 

Bonds, bearing obligations of granting ſeiſin, are heritable with reſpect to her 
and executor, in caſe theſe obligations are pure ab initio. (F155.). Therefore, 
they are ſo alſo quoad huſband and wife. Sr. 24th June 1663, Eliſabeth}, 
195. But it is otherwiſe, in caſe the obligation to grant ſeiſin is either condi. 
tional or ex die: for they continue, in that cate, to be moveable perpetually and in 
every inſtant, before the obligation is rendered pure by the pr? eee of the con- 
dition, or arrival of the day, which ſuſpends it, and they become * heritable 
only after that time. The reaſon is, they were ſo, in antient times, before 1661, 
c. 32. quoad heir and executor. 


'Tis thoſe obligations alone, which bear intereſt ex pacto, by containing in thei 
boſoms ſtipulations of payment of it, which are heritable. Therefore, dec; 
ſuch as bills of exchange, which bear intereſt ex lege, without a ſtipulation, ar 
moveable in all caſes ; and that, whether they do or do not contain clauſes ſtipulz 
ting the payment of intereſt, K. 55—D. I. 385. 13th Dec. 1738, Gilhagie. The 

| reaſon is, that they would have been moveable, tho the Statute 1661, c. 32. had not 
been made: for bills are not feoda pecunie ; they are intended for commercial 
purpoſes alone, and are ſo far from being held to imply rractum futuri tempor, 
that they are regarded as caſh in the actual poſſeſſion of him, to whom they ar 
payable. It is no matter, therefore, whether they do or do not contain ſt- 
pulations of intereſt * ; becauſe they bear it ex lege, without expreſs ftipr 
lations. | 
Arrears are in all caſes moveable. Therefore, thoſe which either are or be. 
come due during the marriage, are moveable, If they are due to the wife, they 
accrue to her huſband. C. June 1582, Pennicook—St. 28th June 1665, Pitcan 
—4th Fuly 1676, Rollo—2 r ſt Feb. 1679, Cockburn—D. I. 385. 23d Feb. 1739 
Dunlop. If they are due by her, he is liable, during the ſubſiſtence bf the mat 
age, to pay them, Heme, Dec. 1682, Sympſon—B. 84—Fo. 13th Fuly 1706 
Gordon. 5 G0 ; © 
 F 16x. In antient times, the whole moveable eſtate of one, who, having beet 
duly charged to obey a lawful order of the King, did, nevertheleſs, diſobe 
it, and allowed himſelf for his diſobedience to be denounced rebel, was forfeitel 
to the Crown; and, at preſent, confiſcation of moveables is conſequent on denun- 
ciations for criminal cauſes, and is, beſides, the puniſhment of ſeveral crimes. In 
theſe caſes, the moveable eſtate of the delinquent is ſaid to eſcheat or to fall by t 
or ſimple eſcheat to the Crown. 5 1 
In caſe one, who has been denounced rebel, continues obſtinate in his rebe. 
lion, or, as the expreſſion is, remains for year and day at zhe horn, he is held to 
be civilly dead: for our barbarous anceſtors made it lawful for every one, who 
could have the cruelty, to put him to death with impunity, ' 1612, C. 3. If I 
poſſeſſed any thing, which was feudal, the ſuperior of whom he held it, ceſs 


[ 


I would not wiſh to miſlead people: Bills of exchange, containing i» gremio ſtipulations of intereſt ale, i 
jure, void; for it is inconſiſtent with all the principles of Law to hold them to be good deeds. 


* 
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to have a vaſſal to ſerve him. The moment, therefore, his vaſſal was held to be 
civilly dead, he acquired a right to enter upon the poſſeſſion and to enjoy the 
fruits of the fief held of him, that he might, thus, be enabled to af 20d a7 a ſer- 
rant for himſelf, during the civil death, that is, during the remainder of the na- 
tural life of his former one. And the rigor of the feudal ſyſtem extended thi; 
penalty to every heritable thing, which the obſtinate rebel was to enjoy, and 
might have yielded him ſucceſſive and perpetual profits for rh for it made e- 
very thing of that ſort eſcheat to ſomebody. This was called the caſualty of life- 
gt-eſcheat. | 

4 RY thing which is accounted either heritable or moveable quoad huſband and 
wife, is alſo held to be ſo quoad fiſcum. The rule is general, D. I. 253. and 
ems to admit only of one exception. Rights having rradftum fururi temporis, 
ach as leaſes of land, and rights of liferent-eſcheat are heritable. But they 
{all under ſimple eſcheat, unleſs they are to laſt during the life of him, who has 
them; for they cannot fall under his liferent-eſcheat. Therefore, leaſes of land 
are heritable quoad fiſcum in thoſe caſes alone, in which they are granted for 
the life of the tenant ; and they are moveable, when granted for a term of years. 
By conſequence, a leaſe for life falls under the liferent-eſcheat of the tenant ; 
and one for term of years falls under his ſimple eſcheat, 1617, c. 15. 

From hence it follows, that a leaſe, granted for the life of the tenant, in 
caſe it is aſſigned, falls under the ſimple eſcheat of the aſſignee: Becauſe his 
right to it laſts not for his own life, but during that of the original tenant, Du. 
roth March, 1631, Stewart. | | IN 

For the ſame reaſon, it falls under the ſimple eſcheat of the ſuperior, who 
has acquired right to it by the liferent-eſcheat ; becauſe it is not a right, which 
is to laſt during his own life; its determination depends on that of the original 
tenant. „ 

From this principle it is plain, that a right of liferent-eſcheat may itſelf hap- 
pen to fall either under liferent or under ſimple eſcheat. For the . of tho 
ſuperior, who has acquired right to the liferent eſcheat of his own vaſſal, may 
be ſuppoſed to fall either before or after it. In caſe it falls before it, his liferent 
eſcheat falls to his ſuperior, and he is himſelf held to be civilly dead. There- 
fore, the liferent-eſcheat of the ſub-vaſſal, which ex hypotheſt falls after it, is 
comprehended under his liferent-eſcheat, and goes to that ſuperior, who has ac- 
quired right to it; becauſe he is the next mediate ſuperior, to whom it can go: 
for the immediate ſuperior is ſuppoſed to be dead. In caſe it falls after it, it muſt 
tall to the crown under his ſimple eſcheat: for he has already acquired a right 
to the liferent-eſcheat of his own vaſſal; his right to it depends not on his own 
life, aut on that of his vaſſal. Therefore, as ſoon as his ſimple eſcheat falls 
to the crown, it muſt carry along with it that right, which he had acquired to 
the liferent-eſcheat of his vaſſal: For it cannot fall under his liferent-eſcheat ; 
its duration may not laſt as long as his life, Du. 26th Feb. 1623, Sibbald.---- 
Sth March, 1628, Douglas.----24th July, 1632, Rule.----Sp. eſcheat, iiſd. — A. 
| <aſſal, 8th March, 1628. Douglas. __ 

Thus, I have finiſhed the preliminary part of this work, and ſhall proceed, 
u the next Book, to treat of marriage; that inſtitution, which has been intro- 
duced for the regular propagation of mankind. | 
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PART I. 


BOOK IV. 


TITLE 1 
of the Inſtitution of Marriage. 


|) 162. TF animals had been created either all male or all female, only one race 
would have been admitted to enjoy the pleaſures of life, and to par- 

ticipate of the bounties with which nature is repleniſhed. As ſoon 

as thoſe, who were originally created, had paid the debt, the matter of which 
they conſiſted, made them owe to mortality, none would have remained to taſte 


of the univerſe was bountifully pleaſed to diſtinguiſh every ſpecies by ſex, that 
| lucceſſive and continual generations might thereby be brought into being, and be- 

coming each in their ſeveral turns Shectators of this goodly Scene, might ſhare the 

oons of Providence. And effectually to ſecure the perpetual exiſtence and ſuc- 
celſion of living creatures, nature hath not left to their caprice to determine, 
Whether they ſhall or ſhall not continue their kind; but by inſpiring each indi- 
„dual animal, females as well as males, with the moſt violent appetite after the 


their 


V 


PRINCIPLES of the LAW of SCOTLAND. 


of thoſe good things, which are capable of affording to animal kinds ſuch high 
degrees and various ſorts of felicity. But the ALMIGHTY and all-wiſe Creator 


-1)0yment of the other ſex, forces, by a conſtant and powerful impulſe, every 
div idual to propagate its ſpecies; and by annexing the moſt exquiſite joy to 
e | K k | | 
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their mutual careſſes, allures them continually, by the charm of pleaſure, to 5. 
new their endeavours, and to make frequent and repeated attempts to give life 90 
new beings. 24, | 
This appetite is not peculiar to any particular 5 ; it has the moſt extenſye 
influence, and produces the moſt conſtant effects on the human as well as on othes 
kinds: for the bodies of them all, being material, ſubject them all equally to that 
deſires, which ariſe from their material frame and conſtitution, and muſt be fnj. 
lar in all animals in ſo far as theſe are the ſame. 5 
Thus the violence of natural appetite, impelling mankind to ſeek the gratiſſea 
tion of it in the enjoyment of one another, becomes the neceſſary cauſe of tiy 
propagation of a new race. 5 | 
| $ 163. The female is uſually brought by conception into a ſickly condition; 
during her pregnancy, her bulk and her weight continually increaſing, ſhe he. 
comes ſluggiſh and unwieldy ; fatigue might endanger the miſcarriage of the 
foetus ; the time of her delivery is marked by agonizing pains ; the babe, which 
ſhe brings into the world, implores her pity in the moſt affecting language, an 
calls upon her to devote her attention to the relief of its wants; and inſting 
pointing the way to that natural food, which ſhe carries in her breaſts, male 
it her duty to ſuckle her infant with the milk provided for it. Thus, ſhe is ter 
dered by geſtation unable to provide for herſelf; her delivery makes it neceſſar, 
that ſhe employ much of her time in attending her child; ſhe becomes deper. 
dent on others; and ſome body muſt ſupply her manifold wants. But who can 
be thought to be ſo much bound to do it, as the man who hath contributed to brine 
her into this agreeable dependence? He ought not, as ſoon as his appetites 
gratified, to abandon her in her helpleſs condition. * Tis his duty to alleviate hu 
uneaſineſs by ſharing it with her, to give her much of his company, to take 
care of her, to be aſliſting to her, and to provide things proper for her. Thü, 
it appears, that, as ſoon as a man and a woman ſet about the diſcharge of thi 
moſt important duty of life, they ought to begin 70 live together, and that ther 
ought to continue 19 do ſo, at leaſt till the mother is delivered, is reſtored to be 
former vigour, and has weaned her child. | | 
9 164. But to anſwer the intentions of nature it is not ſufficient, that met 
life be given to new and ſucceſſive generations of animals: For moſt of themar 
born in a helpleſs condition, and are abſolutely incapable of immediately po 
viding for their own ſupport. Unleſs, therefore, proper care of them be take 
by others, till they become able to take care of themſelves, they muſt almoſt al 
periſh as ſoon as they are admitted to ſee the light. To prevent this diſmal c. 
fect, nature hath endowed every animal with a love and affection for its of- 
ſpring as powerful as that appetite, by which it was at firſt led to bring them ir 
lo exiſtence ; and by proportioning its duration to the neceſſities of every kind 
"zh made it to laſt with every creature, till its young grow able to do for ther 
Ives. 3 5 | | | 
Hence, the natural affection, which mankind bear to their children, continue 
during a much longer time, than that during which the brutes continue to hat 
affection for their offspring. For the young of other animals become ſoon ale 
to protec themſelves from danger, and to procure that food which nature yiels 
to them {ſpontaneouſly : whereas the children of human kind are born in ant 
digent and helpleſs ſtate, and continue in along and neceſſary dependence on tit 
care of others. For this reaſon, tho the brutes ſoon loſe fight of their of 
ſpring, and ſeem to become entirely forgetful of their mutual relation, *tis 0 
ſo with human kind: Men, far from ever loſing entirely, continue, during th 
whole lives, as long as they retain the ſenſe of any thing, to have a moſt wa 
lo-e of their children; and when their reliſh of every other enjoyment deci) 
and the taſte of every other thing becomes inſipid to them, they regard the! 
children with an affectionate concern, and grow more and more diſpoſed (0 
think them the joy and comfort of their gray hairs. 5 


(4 
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This affection, which human kind bear to their children, is not peculiar to one 
of the parents; it is common to both ſexes, to the father as well as to the mo- 
ther: Each of them likes to fondle, to aſſiſt, and to inftruct their children. Be- 
gdes, both of them have contributed to bring them into being; they are, there- 
fore, both bound to provide for them, and ought, by dividing the obligation 
properly between them, each to bear a part of the burden incumbent upon them. 
The parents, therefore, cannot, immediately upon the recovery of the mother, 
or the weaning of the child, live at a diſtance from one another: But, in or- 
der, both of them, to havethe pleaſure of its preſence, they muſt continue to 
Jive together till it grow able to do for aſcif ; that ne: her of them may be either 
exempted from the burden, or deprived of the endearing taſk of tending, careſ- 
ing, inſtructing, and providing for it. | 18 
9165. Living together, continually impelled by the ſame deſires, and frequent- 
lv invited to ſeek the gratification of them, ſhall they not hearken to the re- 
terated calls of nature, and exert thoſe powers with which ſhe has endowed 
them? Doting on the fame object, anxious for its happineſs, and feeling every 
inſtant the moſt exquiſite enjoyment in the indulgence of their affection towards 
it, ſhall they not wiſh to have others like it, who being educated together, and 
taught from their infancy to have the greateſt fondneſs for one another, may re- 
eve their parents of their anxieties, and may aſſure them, that their children 
[hall not, after they are deprived of their affectionate protection, become deſti- 
tube? Thus, the female produces a numerous offspring, and by every birth the 
ume, during which they are bound to cohabit, is ſomerhing protracted. 
| { 166. But ſhall they, as ſoon as their generative powers have departed from 
them, immediately forſake one another? Acquaintance uſually gives riſe to fond- 
ne, which, when long continued, ſettles into an habitual affection; and per- 
ſons, having been long accuſtomed to live together, cannot eaſily think of re- 
[ſolving to ſee one another no more. Beſides, having accompliſhed an important 
end of their being, they grow little concerned about the events of life, and are 
diſqualified for forming new connexions in it. But a ſolitary ſtate is not ſuited 
Neither to the frailty or to the paſſions of human kind. Hence, the father and 
mother are led {till to continue to live together, to be aſſiſting to one another, 
* to do thoſe mutual offices, which they will not ſind others ſo willing to do 
them. e e 
HhBeſides, all their affections center in their offspring; they are concerned about 
their preſervation; and they are anxious to lay up for them a proviſion, Which 
may make them independent of the frowns of fortune. Thus, they have but 
one common intereſt, to wit, that of their children, and are both of them dil- 
poſed to manage their pecuniary affairs as may be moſt promotive of it. Hence, 
appears, that the propagation of their kind gives immediate rife to the moſt 
intimate connexion between the father and mother; that introducing new rela- 
tons to them, it binds them to a multitude of new duties, and uniting their 
hearts, makes their intereſts the ſame; and that their cohabitation ſhould laſt 


or life, 


9 167. But it is not from the appetites and the neceſſities of man, that the 
oninal of marriage, and the duties which it implies, can alone be derived; they 
may allo be traced in the moral part of his conſtitution. For every one mult 
be conſcious, that his happineſs depends much on the ſatisfaction of thoſe warm 
| affections, which nature hath interwoven into the human heart. Tis friendſhip; 

Which gives the higheſt reliſh to life; and without the joy, the anxieties, the 
!ympathies, and the offices, which the former implies, the latter is altogether 
dull and inſipid. Hence, every ingenuous heart is fond of having ſome one, on 

whom to ſet its affections; and we are then moſt happy, when we have lighted 

= "ks ſriend, whom we think worthy of our regard, and who will repay our af- 
3 wa by reciprocal Love. But other connexions are arbitrary, inconſtant, and 
ceble; neceſſary abſence, interfering intereſts, a thouſand accidents may diſſolve 


| the 
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the firmeſt ties; they do not fully fatisfy..an fectionate creature, or exhauſt x 
the force of its paſſions ; ſomething more powerful muſt be found, which ma 
take a ſirmer hold of the mind, may exhauſt the whole force of the affeQtions 
and may make more durable impreſſions on the heart; and it is in that love, which 
is kindled between perſons of different ſexes, that this full ſatisfaction can alone 
be found. Hence nature, in order to ſecure the completion of her deſigns, and 
to make them as much as poſſible independent on the rational deductions q 
whimſical caprices of human kind, hath beſtowed on the one ſex numbers; 
charms, whoſe power is irreſiſtible over the other; and laying hold of the 9. 
fectionate part of their conſtitution, makes it alſo ſubſervient to the accompliſh. 
ment of her ends. Every individual does not always continue to regard vic 
equal deſire all thoſe of the other ſex ; a thouſand accidents give riſe to partic. 
lar attachments; and the paſſion of love, ſtealing imperceptibly upon the hear, 
acquires by degrees the moſt abſolute dominion over it. The fatfsfaction af 
his paſſion, the lover imagines, will cauſe him to enjoy the moſt exquiſite fe. 
licity ; and abſence makes him only more fond of the company of the objeg 
on which his love is fixed. Every moment, that he is at a diſtance from her, 
appears tedious and irkſome ; and the indigence, with which he is diſtreſſed, oblige 


him to make his application, and to engage to be conſtant and faithful ty 


her whom he adores. Regard and affection commonly produce reciprocal lone; 
the pair are thus made happy in the enjoyment of one another; the female p- 
duces pledges of their mutual endearments ; the love, which both parents bear 
to their offspring, hinders the love they have for one another from growing 
cool; and a ſenſe of duty prevents the bad effects of fickleneſs and inconſtan: 
cy, and induces both parties to adhere to their engagements by adhering to one 
another. Thus, mingling more delicate enjoyments with thoſe of ſenſe, men find, 
in the indulgence of this paſſion, objects every way ſuited for filling their whale 
mind ; and they are provided by nature herſelf with the moſt ſincere friend, 
who are bound to them and to one another by the moſt indiſſoluble ties, and who 


can alone exhauſt the whole energy of thoſe powerful affections of the heat, 


$ 168. The moſt accurate obſervations aſſure us, that the number of males 
all the world over, nearly equal to that of females; and it is almoſt demonſin 
ble a priori, that thoſe accounts, which are given of the great diſproportion ob 
{ervable between them in ſome countries, muſt be fabulous. But every indi- 
dual feels the power of nature, and the joys of wedlock ought not to be mono. 
polized by a few. Hence, the moſt civilized nations of Europe, obſerving tic 


effects of the different ways which the ſexes take to ſatisfy their appetites, and at 


tending to the proportion which the number of the men bears to that of tie 
women, have found by experience, that that, which ſeems to be agreeable to the 
ſuggeſtions of nature, not only tends more to promote the peace, order, an 
happineſs of Society in general, and to increaſe the number of human kind, but 
allo makes individuals taſte, in a higher degree, the moſt ſincere joys the fatil 


faction of love can afford, and diffuſes pleaſure more extenſively and more e 
qually among men, than any other inſtitution. And the Law of Scotland, mind 


ful of the paradiſiacal original of the conjugal tie, bath been led to enact, that 
marriage ſhould be entered into only by two perſons, one man and one womal; 


that it ſhould lay them under the ſtricteſt obligations of fidelity to each other" 


ed; and that it ſhould regularly continue during the lives of the married 
perſons. 


9 169. If we attend to the deduction which has been made, it will app 


that marriage may be defined, agrecably to the principles of the Law of Scotland, 


to be a_* ſtate or condition of human life, entered into voluntarily and with ire 
* conſent by one man and one woman, primarily for the procreation of chil 
dren, ſecondarily for their mutual comfort and aſſiſtance in the management 
their common affairs; which man and woman, not being prohibited by law, ef 


gage to live together, during their whole lives, as huſband and wife, with mi, 


C 


tual fidelity to each other's bed.” From which definition it evidently follows, 
. That all, who are not prohibited by Law, may enter into the ſtate of Marriage, 
Decretal. I. 4. 7. 1. C. 23. de ſponſ. II. That marriage is entered into primarily 
for the procreation of children, 1690, c. 5. ch. 24. F 2. III. That it is entercd 
into voluntarily, and by free conſent, 1690, c. 5. h. 24. F 3. IV. That it ſub- 
ſiſts only between one man and one woman, 1690, c. 5. ch. 24. 1. V. That 
during their marriage, duties are mutually incumbent on married perſons both to 
comfort each other, and to aſſiſt one another in the management of their com- 
mon affairs, 1690, c. 5. ch. 24. Y2. VI. That marriage ſubſiſts regularly du- 
ring the lives of the married perſons, 1690, c. 5. ch. 24. $6. VII. That they 
arc bound to live together as huſband and wife, VIII. That they arc mutually 
bound to be faithful to each other's bed. | hs 
From a careful attention to theſe axioms, we ſhall eaſily learn, 1) What perſon 
nay lawfulfy enter into the ſtate of marriage; 2) How perſons, intending to mar- 
ry each other, enter into that State; 3) What are the effects of marriage, while 
it ſubſiſts; 4) How it is diſſolved; 5) What arc the conſequences of it, after it 
is diffolved. gh | | 


T7241 SK 


Of thoſe who can, and thoſe who cannot enter into the Srate of Marriage. 


(170. A LL, who are not prohibited by Law, it has been ſaid, (§ 169. ax. 1.) 
may enter into the ſtate of marriage. The Law prohibits people 
to enter into it, either 1) On account of their inability to anſwer the primary end 
of it, or 2) On account of their incapacity of declaring that conſent which is eſ- 
ſential to the conſtitution of it, or 3) Becauſe of propinquity of blood, or 4) 


guilt of one of them, who is hindered from marrying in fenam. 


9171. For, ſince marriage is entered into for the procreation of Children ($ 169. 
ax, 2.), it muſt neceſſarily follow, 1) That all, who are incapable of anſwer- 
ing this end, are alſo incapable of entering into the (tate of marriage, arg. R. M. 
2. c. 17. $2*, Hence perſons, who either are naturally, or have been made 
by caſtration impotent, or have not attained the age of puberty, cannot marry, 
Decretal. J. 4. t. 15. de frigidis. Regularly, therefore, boys under the age of 14, 
and girls under that of 12 f cannot marry, J. 14. F. de ſponſal. I ſay, regularly : 


than that at which others uſe to become capable of fulfilling the end of marriage, 
ey may be allowed to marry ; becauſe it muſt, in all caſes, be lawful for one to 
J Parry, as ſoon as he becomes capable of propagating his kind. Malitia ſupplet 
atem. Law preſumes perſons of this condition to be qualified, in other reſpects, 


genial heat of the ſun produces in both ſexes a ripeneſs extraordinary when com- 


tor generation about the eighth or ninth year of their age, the legal term of mar- 
nage commences from theſe years. For the fame reaſon, thoſe, whoſe im- 

potence is only temporary and may be cured, are capable of marriage. 
| Tis undoubtedly true, that nature has been ſo unfavourable to ſome women, 
uo are capable of copulation, as to render them abſolutely incapable of con- 
| 1 | ceiving 


* . | 4 
Vide Sxzuk notz ad hune locum. 


101 5 Join Skkxz, in his notes upon R. M. J. 2. c. 17. G 2. ſeems to think the age of 14 years neceſſary not 
Un 87 but for women. But the opinion of all other Lawyers is different. He cites for his own, the au- 
Not K. M. J. 2. c. 48. See his notes, ad R. M. J. 2. c. 41. § 3. 
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| On account of the previous engagement of one of the parties, or 5) For the 


for if, contrary to the ordinary courſe of nature, they become at an earlier age, 


for diſcharging the duties of a married life. Hence, in ſome countries where the 


pared with the cold effects of our northern climates, and makes both of them fit 
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ceiving and bearing children: yet females can hardly be faid to be impotent. 
For no legal evidence can be had of their natural ſterility ; whereas the Impo- 
tence of males may be demonſtrated by the moſt clear and the moſt convincin 
proofs. Beſides, women may happen by accidental circumſtances to continde 
barren during many years after their marriage, and may, yet, become abundant. 
ly prolific at laſt. Indeed, if a woman is, as Lawyers exprels it, ita arcta ut gu. 
lier fiert non poſſit, it would, certainly, be agreeable to the principles of Lay tg 
pronounce her incapable of marriage, and if ſhe attempted to impoſe on the igng. 
rance of a man, to declare her marriage null from the beginning, J. 30. F. quand 
dies legat. | BEN | 

$172. Marriage is entered into voluntarily and with free conſent, (5 169. ax. 3 
From whence it mult neceſſarily follow, 2) That all, who are from imbecillity of 
mind, incapable of declaring their conſent, or of underſtanding the natpre of 
that to which it is neceſlary, are incapable of entering into the married ſtate; 
{ach as Ideots or fatuous perſons, Fa. I. 267. and madmen or furious ones; for 
they cannot conſent to marriage. But they have ſometimes lucid intervals, and 
have, during them, the uſe of their reaſon. Therefore, they may, during them, ente; 
into it, R. M. J. 1. c. 30. $ 3. 4. For this reaſon alſo, perſons, during their pu. 
pilage, are legally incapable of marriage, R. M. I. 1. c. 30. H 5. Therefore, ifa 
boy, before he is fourteen, or a girl, before ſhe is twelve years of age, happens 
to marry or, rather, to pretend to do it, Law holds the marriage to be null, at 
leaſt thus far, that the young married perſon may abandon his conſort, and, 
without aſſigning a reaſon for doing fo, looſe himielf from all connect 
ons with her at every inſtant before he attains the age of puberty : he 

cannot be compelled to adhere to her, and may at any time marry another, 10 

matter tho both parties were really willing to marry each otner; tho they de. 

clared their conſent in the moſt free, open, and expreſs manner; and tho the 
marriage was celebrated with all the ſolemnity required by Law. For the right, 
which he has of repenting himſelf of his engagement, ariſes from that defect d 
judgment and incapacity of giving a deliberate conſent, which experience teache, 
and Law, therefore, preſumes to be natural to pupils. 'I herefore, this doQtine 
muſt hold, whether the perſon, whom the young one marries, be under or pal 

the age of puberty. Only, in cake both parties are under it, they have both d 

them a right to repudiate one another and to refuſe to ſtand to the bargain: 
whereas, if one of them is under it and the other above it, the former alone ha 

that right. So that, if he chuſes to ſtand to the bargain, the other will be 
bound to adhere to him; becauſe every one, who is of lawful age, and marie. 
another, is preſumed to know the conſequences of what he does, is, therefore 
bound by that conſent which he gave, to continue in the married ſtate, and 
ought not to have it in his power to be free, when he pleaſes, from the ol: 

gation of doing what he hath ſolemnly engaged to do. One may, o 

of hopes of a fortune, marry a child; he may be diſappointed ; and an une 
pected eſtate may fall to himſelf ; ought he, in this caſe, to be allowed to repudiat 
his conſort, and ought he not to be held to be effectually bound, if ſhe chuſes t 
take advantage of his engagement? If he had not had a ſerious intention, 
ought not to have been ſo fooliſh as to do that from which Law preſumes a & 
termine reſolution of performing his promiſe. Beſides, in all caſes in which fu 
as are held by Law not to be ignorant of the condition of thoſe with whom the 
contract, enter into contracts with perſons under age, 'tis an eſtabliſhed rule thi 
the minors may be free, while thoſe with whom they contract remain bound, 
the minors pleaſe, to fulfil their engagements. _ 

I aid, that the marriage of one, who is not of marriageable age, is deemed i 
Law to be fo far null, as to give him a right to repudiate his couſort at any u, 
before he arrives at the age of puberty. For, if he ſhall continue, after he = 
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— — — — — — — * 
S— Cog — — 


I eng 
ALERT — 

— 8 

— — 

-® 


K into the State of Marriage. 135 


arrived at it, to cohabit with one, whom he married during his pupilage, there 
b no longer room for repentance ; the power of repudiation is at an end; the 
marriage becomes valid; and both parties are effectually bound to live together, 
zz huſband and wife, during the remainder of their days. | 
1173. The next reaſon, for which perſons are prohibited by Law to inter- 
marry, is the propinquity of the relation which they have to one another (§ 1 70.) 
One may be related to another either by conſanguinity or by affinity. Con- 
ſanguinity is that relation which ariſes from ſameneſs of blood, and ſubſiſts be- 
« teen ſuch as are deſcended from one common root or parent ;* affinity is © that 
© connexion, which ſubſiſts between one and ſuch as are related by blood 
to the perſon to whom he is married ;? or, it is the connexion, which ſubſiſts 
« between a huſband and thoſe who are related by blood to his wife; or be- 
«teen a Wife and thoſe who are related by blood to her huſband.” EA 

The propinquity of the relation, which two perſons bear to one another, is mea- 
fared by computing the number of degrees, which intervene between them, ac- 
cording to the difference of their lines. A degree is * the diſtance of the rela- 
tion, that ſubſiſts between perſons related by conſanguinity.” A Tine is * a ſe- 
« ries or number of perſons ſprung from one common root.“ It is either direct cr 
collateral. The direct, which is ſometimes called the right line, linea recta, is 
that which comprehends a ſeries of aſcendents and deſcendents, and of them 
« lone; and it is divided into the aſcending and deſcending. The aſcending, is 
« that which aſcends directly upwards from ſon to father, grand-fa- 
« ther, Oc.“ Thus, a ſon, father, grand-father, great-grand-father, Oc. are 
rclated in the direct aſcending line. The deſcending is that which deſcends 
directly downwards from father to fon, grand-ſon, O. The collateral, which 
is alſo called the oblique. or tranſverſe line, 1s © that, which comprehends perſons, 
« who are ſprung of one common parent, but are not a ſcendents and deſcendents of 
© one another.“ Thus brothers, coutins-german, the children of couſins-german, uncle 


and nephew, grand-uncle and grand-nephevw, are related in the oblique line; and 
| are ſometimes called collaterals. The oblique line, again, is either equal or unequal. 
The equal oblique line is that, which comprehends collaterals diſtant by the 
| * ſame number of degrees from their common parent ;* ſuch are brothers, cou- 
| 


ins-german, the ſons and daughters of couſins- german, &c. The unequal oblique 
line is © that, which comprehends collaterals diſtant not by the ſame, but by an 
| © unequal number of degrees from their common parent ;* ſuch as uncle and 
nephew or niece, aunt and nephew or niece, grand-uncle and grand-nephew, a cou- 
Un- german and the children, grand-children, great-grand-children of his couſin-ger- 
man, the children and the grand-children of couſins-german, G. SK EN. not. 
4 R. M. I. 2. c. 32. 5 2. | | | ; 
In order to know and to inveſtigate the propinquity, in which two perſons ſtand 
ciated to one another, it is neceſſary to diitinguiſh between the different ways of 
computing degrees obſerved in the civil and in the canon law: for the ſame per- 
1005 are often ſaid by the civilians to be diſtant from one another by a number 
of degrees very different from that, which the canoniſts make the diſtance of 
their relation. . 
The civil Law affords one general rule, which ſerves in all caſes for aſcertain- 
ng the propinquity of perſons. The rule is, that the number of degrees, by 
: which two perſons are diſtant from one another, is equal to the number of all 
the perſons ſprung from the firſt common root at which it is poſſible to arrive, 
and which is neceſſary for making the given relation to exiſt &. Only, if they 
arc in the direct line of aſcendents and deſcendents, one of them muſt be the pro- 


by Znitor or root of the other; 'tis needle$, therefore, in that caſe, to aſcend higher, 
i in order to connect them with another and a common root; ſince we are arrived 
donc already. 8 5 | 

el 


Therefore, 


* You do not count both the common parents, both the huſband and the wife, but one of them alone. 


\ 
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Therefore, to find the degree of the propinquity of two perſons, 1) Tr, 
them upwards to their common root, except in the caſe juſt mentioned of aſe, 
dents aud deſcendents, 2) Count the number of all the perſons generated jj, 
the original ſtock, and neceflary for connecting them with uit; this number; 
the degree, in which the two given perfons ſtand related to one another: fh 
the common root itſelf is never counted. Thus, a father and a fon are only 
one degree diſtant from one another: for the father is the progenitor, or 100 
from which the ſon is ſprung; and there is only one perſon, the ſon, generate] 
and neceſſary for connecting to a root, the father, L. I. 4.3 . io 4 33 F. K 
grad. A grand father and grand- ſon are diſtant by two degrees from one anothe: 
for the number of perſons neceſſary to make the relation exiſt, is 3, the grand. 
father, the father, and the grand-ſon ; therefore, without counting the grand. 
father, who is the original ſtock, there remain 2 perſons generated, the faths 
and his ſon, the grand-ſon, for the number of degrees, by which the grand. 
father and grand-ſon are diſtant from one another. From theſe examples t, 
_ eaſy to ſee, how degrees of propinquity are computed in the direct line, In 
not leſs difficult to compute them in the oblique one: for the rule is general an 
applies to all caſes. Thus two brothers are in the equal oblique line, and are d. 
ſtant from one another by two degrees: for, if we trace them upwards to ther 
father, who is the common root, we ſhall find, that there are 3 perſons in whole 
the father and his two ſons, the brothers, neceſſary for making the relation exit, 
deducting, therefore, 1 for the common root, 2, the number of perſons generated, 
is the number of the degrees, by which two brothers are diſtant ſrom one ang 
ther, J. 1. § 4. J. 10. $13. F. de grad. After the fame manner, couſins-german 
will be found to be related in the fourth degree: for there are 4 generated per: 
ſons neceſſary for connecting them with their grand-father, or original Root; 
there are 1) The 2 couſins-german themſelves; and 2) The 2 fathers of the 
-couſins-german ; the ſum of all theſe being 4, ſhews the number of the degre, 
in which couſins-german {ſtand related to one another, J. 1. $6. J. 10. { 15. f. 
de grad. Again, the Children of Couſins-german are related to one another it 
the fixth degree: for it is neceſſary, that 6 perſons be generated or ſprung fron 
a great-grand-father, the original root, in order to give exiſtence to the children 
of couſins-german and to connect them with a common ſtock ; 1) The 2 children 
of the couſins- german, 2) 2 couſins-german; and 3) 2 fathers of the coulns 
german; who make 6 perſons neceſſary to have been generated, before we cal 
arrive at an original and common ſtock, the father of theſe two fathers of the 
couſins-german, who is the great-grand-father of the two children of the collins 
german. From whence it appears that the children of couſins-german ftand 
related to one another in the ſixth degree: for the common root, not being con 
dered in this queſtion as a perſon generated, is not computed ; becauſe as fool 
as we arrive at one common root, we ſtop, and compute the number of thok 
perſons alone, who are ſprung from it, I. 3. P. I. 10. § 17. F. cod. 
is ealy by ſimilar ſteps to compute the degree of the propinquity of tuo 
perſons, who ſtand related to each other in the unequal oblique line. Thus, af 
uncle and his nephew are diſtant from one another in the third degree: for, | 
we trace them upwards, we find their common parent to be that perſon, who 
the ſame time is father of the uncle and grand-father of the nephew. There 
fore, that this relation of uncle and nephew may exiſt, 'tis neceſſary, that thre: 
perſons be generated and ſprung from the original Root, 1) The uncle him 
2) The father of the nephew, and 3) The nephew himſelf; theſe, added tv 
gether, make three perſons generated, and ſhew the number of the degree, l 
Wich an uncle and his nephew ſtand related to one another, J. 1. 4 5. J. 1% 
914. F. cod. Again, a grand-uncle and his grand-nephew are diſtant from ot 
another by four degrees : For, if we trace them upwards to their original and 
common ſtock, him, who at the ſame time is the father of the grand-unck 
and the great-grand-father of the grand-nephew, we ſhall find it to be neren! 
: : 5 tha 


— 
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hat four perſons be generated, ere the relation of grand-uncle and grand-nephew 
en exiſt; there is, 1) The grand-uncle himſelf, 2) His brother, who is the 
»rand-father of the grand-nephew, 3) The father of the grand-nephew, who is 
nephew of the grand-uncle, and 4) The grand-nephew himſelf; who, making 
mne ſum of four perſons, ſhew, that grand- uncle and grand-nephew are related to 
ach other in the fourth degree, J. 1. F 6. J. 10. $15. F. cod. After the ſame 
manner a couſin- german and the Son of his couſin- german will be found to be 
related to one another in the fifth degree: For we muſt trace them upwards to 
that perſon, who is grand-father of the couſin-german, and great-grand-father 
of the fon of the coutin-german, ere we can arrive at a common root: And, 
counting the number of perſons neceſlary to have been generated that the rela- 


tion may exiſt, we ſhall find them to be five; 1) The couſin german, 2) The 


father of the couſin- german, 3) The grand-father of him whom we call the ſon 
of the couſin-german, 4) The father of him, whom we call the ſon of the couſin- 


german, and 5) The fon of the couſin- german. Therefore, couſins-german and 


the children of couſins- german ſtand related in the fifth degree, I. 1. J. 10. 

f. de gad. From theſe examples *tis ealy to fee, how any degree of 

propinquity may be computed according to the principles of the Civil Law, 
and the rules of computation eſtabliſhed by it. 

But different rules are eſtabliſhed by the Canon Law for denominating the de- 
grees of the propinquity of perſons, related to one another in the oblique line : 
for the method of enumerating them in the direct one of aſcendents and de- 
ſcendents is, indeed, it muſt neceſſarily be the ſame in both. 


rule which they obſerve in computing degrees of propinquity in the equal ob- 
lique line is this, © that the number of degrees, by which two perſons, related 
* to one another in the equal oblique line, are diſtant from one another, is the 
* fame with the number of degrees, by which either of them is diſtant from their 
common and original Stock.“ Thus, two brothers are, according to the Canon- 
itt, related to one another in the firſt degree; becauſe they are diſtant from their 
iather only by one degree: In the ſame manner, couſins- german are related to 
one another in the ſecond degree; becauſe they are diſtant from their common 


another in the third degree; becauſe each of them is related in the ſame de- 
F gee to their common great-grand-father. Therefore, to find the number of the 
egrecs, by which two perſons, ſtanding related to each other in the equal ob- 

1que line, are diſtant from one another, we have only to compute the number 
of degrees, by which any of them is diſtant from their common parent, accord - 
ing to the rule eſtabliſhed by the Civil Law fer the computation of degrees of 
ny wt in all caſes, and by the Canon Law in the caſe of aſcendents and 
deſcendents: for this number is the number of degrees, by which the two perions 
are Ciſtant from one another. | 


The rule, which the Canoniſts obſerve in computing degrees of propinquity 


one another, is the ſame with the number of degrees, that meaſure the propin- 


| quity, in which that one of them, who is removed by the greateſt number of 
| degrees from the original Root, ſtands related to this their common Stock.” 
x hus, an uncle and his nephew are faid to be diſtant from one another b 


o degrees; becauſe the number of degrees, by which the uncle is diſtant from 
de common root his own father and his nephew's grand-father, is only one; 
whereas the number of degrees, by which the nephew is diſtant from it, is two. 


f ; [1 Bain, a grand-uncle and his grand-nephew are diſtant from one another by 
le degrees; becauſe that perſon, who is their common root, is father of the 
: grand. uncle, but great-grand- father of the grand- nephew. After the ſame man- 


ner, a couſin- german, and the children of his couſin- german, ſtand related to 
| EE M m | one 
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The canoniſts diſtinguiſh between the equal and unequal oblique line. The 
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grand-father by two degrees: The children of couſins-german are related to one 


in the unequal oblique line, is this, that the number of degrees, by which two 
perſons, related to one another in the unequal oblique line, are diſtant from 
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one another in the third degree; for a couſin- german is diſtant only by ty, 
degrees {rom his own grand-father, who is the common parent, and is pre. 
grand-father of the children of his couſin- german, whereas a ſon of a couſy. 
german is diſtant from the common root by three degrees. 

From what has been ſaid it appears, that the difference between the Roma 
and Canonical computations ariſes from hence, that the Civil Law compu 
the number of generations, which muſt neceſſarily have been on both ſidez 
whereas the Canoniſts compute only the number of generations, which muſt ne. 
ceſſarily have been in order to give exiſtence to one of the perſons, whoſe pre. 
pinquity is to be meaſured; and, if theſe perſons happen to be diſtant fron 
their common root, not by the ſame, but by an unequal] number of degree, 
they compute only the number of generations neceſlary to give exiſtence to thx 
one, who is removed from the common root by the greateſt number of de. 
grees. 1 25 
” The Canon Law had much greater authority in Scotland before, than it ha 
had ſince the Reformation from Popery : for people of all ranks, led captive 
by a ſuperſtitious veneration for the perſons and the dictates of their prieſt, 
thought themſelves bound in duty to that God whom they adored, to pay the 
higheſt reverence to the will of the Pontiff they believed to be infallible. Hence 
in all matters, eſpecially in ſuch as were held to be intimately connected with 
Religion, the deciſion of the Canon Law was of great importance. Thi 
could hardly not be the caſe with all queſtions relating to marriage: for mar: 
riage both was and is, by thoſe of the popiſh religion, numbered among thok 
engagements, which, for the ſolemnity neceſſary for bringing people under then, 
as well as for the ſtrict obligations ariſing from them, were diſtinguiſhed by the 
name of Sacraments, Hence, degrees of propinquity uſed to be computed in 
this Country according to the rules of computation eſtabliſhed by the Canon Lay; 
long cuſtom, eſpecially if it concerns matters of {mall importance, is not eaſily er 
dicated; and the computation of the Canoniſts has been much uſed ever {ince, 
Thus, couſins-german are, 1567, c. 15. called ſeconds in degrees of conſat 
guinity, and the common way of counting kindred is agreeable-to the Canonici 
Rules. ; OS N = 

$ 174. *Tis ſaid to have been found by obſervation, that ſeed ſown in that 
foil in which it grew, fails not to produce a ſcanty crop. If the experiment 
is repeated for ſeveral years ſucceſſively, the product grows always worſe and 
worle, till at length it dwindles away into what ſcarce deſerves the name, as I 
has not the appearance of a crop. The mother Earth loaths that ſeed which 
herſelf brought forth, ſhrinks at its inceſtuous embraces, and refuſes it het 
cheriſhing influence, when it is caſt into that womb, out of which it original 
ſprang. Experience teaches, that nature is every where confiſtent with herſelf, 
and makes ſimilar effects be always produced by ſimilar cauſes. The females 
all animals, when impregnated by males that are nearly connected with then 
by blood, produce a diminutive offspring. The nearer the relation of the ps 
rents, and the more frequently the experiment is repeated, the breed turns both 
of a ſize always ſmaller and ſmaller, and of a nature always leſs and leſs gene 
rous, till the offspring degenerates into a race of pygmies. Tis natural to think, 
that ſimilar effects would be produced by ſimilar embraces among human kind”. 
For nature ſeems to have imprinted on the heart of man an inveterate abhorrenc 
of them. From whence the legiſlators of moſt nations have been led to hinde!, 
by the ſanCtions of their laws, the experiment from being often tried; but tit 
exceſiive and inordinate luſts of ſome of human kind have given opportuni 
to the curious of making obſervations, ſufficient for confirming the truth of 3} 
theory which appeared to be univerſal. 


Beſides 


* The ſtory concerning the parentage of the Perſian Magi ſeems to contradict this theory. They were be 
iſſue of a mother and her ſon, Catul. 87. But they were much wiſer than other men. 
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Beſides, thoſe, who live in the ſame family, have ſo many opportunities of 
vieding to the calls of nature, that nothing could preſerve purity of manners, 
were marriage allowed among the neareſt relations, or any intercourſe of love 
between them ratified by law, or tolerated by cuſtom “. 5 
For theſe reaſons, the law of almoſt every country hath prohibited marriage 
between perſons, who {tand related to one another in certain degrees of pro- 
pinquity. The general rule eſtabliſhed by the law of Scotland for determining 
who may and who may not intermarry, is contained in 1567, c. 14. and c. 15. 
by which acts it is enacted, 1) That marriage be as free, as it is permitted by 
the word of Gop to be; 2) That all, who are not forbidden in ſacred Scripture, 
may lawfully intermarry ; and 3) That ſuch, as abuſe their bodies with perſons, 
who ſtand related to them in any degree repugnant to holy writ, particularly to 
the 18th chapter of LeEviTIcus, ſhall be held to have committed the abo- 
minable crime of Inceſt, and ſhall, therefore, be puniſhed by death. 

The doctrine of ſacred Scripture, which ſeems to be entirely agreeable to the 
diQates of the natural Law, and has been confirmed by perpetual cuſtom, has 
Jaid down one general rule concerning the marriages of perſons related to one 
another in the direct line; a rule which admits of no exception. For it prohi- 
bits aſcendents and deſcendents from intermarrying in all caſes, no matter 
how great be the number of degrees by which they happen to be removed from 
one another. Thus, a father cannot marry his daughter ; {o neither can a grand- 
father marry his grand-daughter, nor a great-grand-father his great-grand-daughter. 
After the ſame manner, a mother cannot marry her ſon, nor a grand-mother her 
grand-ſon, nor a great-grand-mother her great-grand-ſon, nor any aſcendent one 
deſcended either immediately or mediately from him. Indeed, the expreſs 
prohibitions of Scripture extend to fathers and grand-fathers alone, Lev. c. xviii. 
b. 7. 10. We ought not, however to conclude, that remoter aſcendents and 
deccendents are, therefore, permitted to intermarry: Nothing leſs ; for nature 
thrinks at nothing more. Sacred Scripture accommodates its doctrines, its precepts, 
its laws to caſes, which happen moſt commonly in the world; it talks not, there- 
fore, of great-grand-fathers, becauſe the ſhortneſs and viciſſitudes of human life 
permit only a few of mankind to ſee their great-grand-children, or to have it 
in their power to marry them. To unuſual caſes no laws, either divine or human, 
are adapted (5 78.); and parity of reaſon is ſufficient cauſe for extending the diſ- 
polition of Law to ſimilar caſes. DE 
| \ 175. From the particular prohibitions made in Scripture, a general rule may 
be deduced, concerning the marriages of collaterals; to wit, * that perſons related 


er to each other in the collateral line, if they are diſtant from one another by 
lv WW hat are called two degrees, according to the computation of the Canon Law, 
i, 5%, < 15. and four degrees according to that of the Roman Law, may intermarry 
in all caſes.” The truth of the general rule will appear from an induction of all 
n dhe particular prohibitions made in Scripture. For we ſhall find, that all the per- 
0. bons, who are expreſsly prohibited in Scripture to intermarry, are related to one ano- 


cher within thoſe degrees; and that no perſons, who are related to one another 
Without them, are forbidden in it to intermarry. | : 
WW. it; A brother is expressly prohibited to marry his ſiſter, the daughter of his 
4 father, or the daughter of his mother, Lev. c. xvili. v. 9.—c. xx. v. 17. for the 
Hohibition extends to all brothers and ſiſters, german, conſanguinean, and ute- 
oe, that is, either by both father and mother, or by father alone, or by mo- 
(ber alone. But they are removed from one another by no more than one de- 
es 2ccording to the Canonical computation, and no more than two degrees 
E according to the computation of the Civil Law, (F 173.) 
. — A man is expreſsly prohibited to marry his aunt, the ſiſter of his 
her, or the ſiſter of his mother; Lev. c. xviii. v. 12, 13.—c. xx. v. 19. *Tis 
| : | true, 
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true, they are diſtant from one another by two degrees according to the Canoniſſs: 


but it is no leſs true, that they are not removed from one another by four, ſo 
they are removed by no more than three degrees according to the method gf 
computation eſtabliſhed by the Civil Law, ($ 173.). | | a 

Thirdly ; I contend, that it is unlawful for a man to marry his own niece 
the daughter of his brother, or the daughter of his ſiſter; becauſe they 1 
removed from one another by no more than three degrees according to the 
Civilians. | 7 

I know, ſome people diſtinguiſh between the marriage of an aunt and he 
nephew, and that of an uncle and his niece; and at the fame time, that the 
own the former to be inceſtuous and unlawful, they pretend, that the latter; 
chaſte and lawful; becauſe an aunt is by nature /oco parentis and ſuperior tg 
her nephew, and an uncle is by nature /oco parentis and ſuperior to his niece, 
Of courſe, the natural ſuperiority, which an aunt has over her nephew, and the 
reſpect, which one owes to his parent, is, in the one caſe, but not in the othe, 


| reverſed by that ſuperiority, which a husband acquires by marriage over hi | 


wife, and that obedience, which is due from a wife to her huſband. The 
queſtion is important, and has made ſome noiſe ; I ſhall, therefore, endeayour 
to prove, both from the Spirit and from the Letter of the Law of Scotland, that 
it is unlawful for a man to marry his own niece, the daughter of his brother, 
or the daughter of his ſiſter. | 

In general, it may be remarked, that the very idea, characteriſtic and def. 
nition of an inceſtuous marriage, implies, that it is one prohibited on account 
* of the propinquity of the relation, in which the parties ſtand to one 
another,“ (F 170. 173.). For the Law of Scotland, as well as that of the 
ſews, and of every other civilized nation, . prohibits perſons, who ſtand related 
to one another in certain degrees of propinquity, to intermarry ; becauſe it hold 
marriages between ſuch as ſtand related to one another within thoſe degrees, to 
be impure, inceſie, unchaſte: therefore, it calls them inceſtuous. If, therefore 
the ſole reaſon upon which this prohibition is founded, is the propinquity, of 
nearneſs of the relation of the parties, it muſt follow, that marriage mult be held 
to be inceſtuous, unlawful, and forbidden in all caſes, in which the propit- 
quity, the relation is the ſame: for it would be abſurd to ſay, that marriage va 
prohibited on account of the propinquity of the parties, and of it alone, in ſome, 
but not in all caſes, in which the propinquity is the fame. The prohibition 
ought to extend as far, as the reaſon aſſigned for making it. From this doCtrine, 
which ſeems to be not Ich; agrecable to the principles of common ſenſe than to 
thoſe of Law, it plainly follows, that, ſince it is owned to be unlawful for 3 
nephew to marry his aunt, it muſt alſo be unlawful for an uncle to marry Þ 
niece; becauſe the propinquity of the parties is in both caſes the ſame; and 
the marriage would of courſe be, in both caſes, equally unchaſte. 

Agrecably to this doctrine, to wit, that it is the degree of the propinguity # 


lone, according to which marriages are to be held to be inceſtuous, unlawful 


and forbidden, the ſtatutory Law of Scotland refers, in all caſes, its prohib 
tions to the degrees of propinquity, in which the parties are related, as is plall 
from the words uſed in all the ſtatutes relating to the chaſtity or inceſtuouſ 
neſs of marriage. Thus, perſons, committing inceſt, are, 1567, c. 14. deſuel 
* Perſons, that abuſes their bodie with / perſons in degrie, as Gop in his wor! 
has expreſslie forbidden, as is contained in the 18th chapter of LEVITICUõ 
The rubric of the act immediately following is, Anent lawful marriage of the 
* awin blude, in degrzes not forbidden by Gop his word.“ And the ſtatuto!) 
words of it are, * Secunds in degries of conſanguinitie and affinitie, and all degrit 
« out with the ſamin, contained in the word of the Eternal Gop, and that ar 


not repugnant to the ſaid word, may lawfully marry.* After the ſame mannes 


the Confeſſion of Faith, c. 24. ofizarriage and divorce, & 4. ratified by * 
| | : 4 . 
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5. referring ſtill to the degrees of the propinquity of the relation, which the 
arties bear to one another, ſays, Marriage ought not to be within the degrees 
« of conſanguinity or affinity forbidden in the word: Nor can ſuch inceſtuous mar- 
« rjages ever be made lawful by any law of man or conſent of parties, ſo as thoſe 
« perſons may live together as man and wife. The man may not marry any 
« of his wife's kindred nearer in blood, than he may of his own ;. nor the wo- 
© man of her husband's kindred, nearer in blood, than of her own.” tz 
From theſe texts of the ſtatutory Law of Scotland it is evident, that it attends | 
to the propinquity of the relation alone, and does not regard: the accidental cir- 
cumſtances, by which the relation may be diſtinguiſhed. The word, which it 
always uſes, is degree; a technical term in Law, which has a known determinateand 
preciſe meaning, and ſignifies © the diſtance of the relation, which ſubſiſts between 
« perſons related by confanguinity.* It does not ſay, that a father ſhall not marry 
his daughter, that a brother ſhall not marry his filter, or that a nephew ſhall not 
marry his aunt ; but abſtracting from theſe particularities, it ſays in general, 
that marriage ought not to be within the degrees forbidden in facred Scripture. 
From whence it muſt follow, that the Law of Scotland meaſures its prohibitions 
by the degrees of the propinquity of the parties, and that, in order to diſcover, 
whether a marriage between any two given perſons is or is not held by it to be 
inceſtuous and unlawful, it is only neceſſary firſt to inveſtigate the degree, in 
which the parties ſtand related to one another, and then to compare it with . the 
prohibitions contained in Scripture. If the degree of their propinquity is found to 


| be the ſame with that, which ſubſiſts between any two perſons, who are pro- 


hibited in Scripture to intermarry, the marriage muſt be held to be unlawful. If the 
degree of their propinquity is not the ſame with any of the degrees prohibited 
in Scripture, the marriage muſt be held to be lawful. For inſtance, in the preſent 
caſe, in order to know, whether it is lawful for a man to marry his niece, it is 
neceſſary firſt to find the degree of the relation, which an uncle has to his niece; 
they are related in the third degree. Then, it muſt be conſidered, whether 


any of the perſons forbidden in Scripture to intermarry ſtand related to one ano- 


ther in the third degree. This is eaſily inveſtigated by running over the particu- 
lar prohibitions contained in Scripture. Among theſe it immediately occurs, that 
a nephew is expreſsly forbidden to marry his aunt, to whom he ſtands related in 


the third degree. Therefore, it follows, that it is not lawful for a man to marry 
his niece ; becauſe the degree of propinquity is the ſame in both caſes, and muſt 


therefore be held to be expreſsly included under the ſtatutory words of the Law 
of Scotland. Thus, a general principle is diſcovered, by which all queſtions con- 
cerning the chaſtity and inceſtuouſneſs of marriage may be eaſily reſolved ; to wit, 
* that perſons, who ſtand related to one another in the third degree, cannot law- 
fully intermarry ; and that all perſons, who ſtand related to one another in the 
fourth or any remoter degree, may lawfully intermarry ; provided they are not 
* alcendents and deſcendents of one another: for all the perſons, who are forbidden 
in Scripture to intermarry, are related to one another either in the third or in ſome 


nearer degree. Therefore, the firſt part of the rule is true, and it may be affirm- 


ed in general, that no two perſons, who are related to one another in the third or 
any nearer degree, can intermarry. But, becauſe there are not any perſons, 
forbidden in Scripture to intermarry, who are related to one another either 
in the fourth degree or in any other more remote than the third, it may be affirm- 
ed in general, that all perſons, who are related either in the fourth or any more 


emote degree, may lawfully intermarry; provided they are not aſcendents and 


deſcendents of one another. For, if one of them is lineally deſcended of the o- 


ther, it is agreed by all Lawyers, that it is unlawful for them to intermarry: and 
that, tho their relation be ever ſo remote. | 


But it may be ſaid, that this doctrine is directly contradictory to that of the 
atutory Law of Scotland: for, as it has been remarked already, the act of 
al. 1567, c. 15. enacts in expreſs words, that * ſecunds in degrees of, conſan- 
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eſt manner, the truth of the general doctrine delivered above: for it expreß 
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has been ſaid already, that the Scotch Legiſlature holds marriages either tot 
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But this difficulty is caſily reſolved ; for by ſeconds we mult underſtand not thop 
who are called ſeconds, according to the method of counting degrees of Propin. 
quity uſed in the Canon Law, but thoſe who are called fourths according to che 
method of computation uſed in the Roman Law. It is plain, that it cann; be 
extended to all thoſe, who are called ſeconds in the Canon Law; becauſe ſome a 
them, for inſtance, nephew and aunt, are expreſsly forbidden in Scripture to inter 
marry. Therefore, it muſt be underſtood of thoſe alone, whom we have calle 
fourths according to the more diſtinct way both of counting and of expreſling 
degrees of propinquity uſed in the Roman Law. 

Indeed, this text, which it is plain from what has been ſaid, can be under. 
ſtood in no other ſenſe than that which has been given to it, proves, in the cle: 


enacts, that it is lawful] for ſeconds, that is, as ſeconds muſt be underſtood, fo 
all thoſe who are related to one another either in the fourth or in any remote 
degree, to intermarry; an allowance, which implies, that it is unlawful for thirdz 
for inſtance, for uncle and niece to intermarry. | 
But that this is the will, the ſenſe of the Scotch Legiſlature, is furthe 
plain from hence, that it has, as ſhall be proved hereafter, extended its pro- 
hibitions to affinity. Now it would have been abſurd for the Legiſlature tg 
have extended them to afhnity, and not to have meant to extend them to con- 
ſanguinity alſo; for there is, ſurely, much more reaſon for prohibiting a mat 
riage on account of a relation by blood, than on account of one by affinity 
alone, in which there is no relation by blood ſubſiſting between the parties. I 
deed, if it were lawful for a man to marry his niece, this palpable abſurdity woull 
follow, that, ſince the ſame prohibitions, which are made in caſes of conſangi- 
nity, are extended to thoſe of affinity, a man may lawfully marry a blood 
relation of his own, who is, ſurely, at leaſt as nearly related to him as a blood- 
relation of his wife, whom he is, nevertheleſs, prohibited to marry ; for inſtance 
that a man may marry his own niece, to whom he has a very near relation by 
blood, at the ſame time that he may not marry his uncle's wife, his aunt-in-lay, 
to whom he has no relation by blood. This abſurdity, were there no other, 
ſuthcient alone to ſhew, that it is not lawful for a man to marry either his on 
niece or his wife's niece. Lo an 2 
Tis true, that the ſtatutory Law of Scotland refers to the doctrine contained n 
| ſacred Scripture, and in particular to that of the 18th Chapter of the book d 
Leviticus. But it is no leſs true, that the reference is conſtantly made it 
thoſe general terms, which have been quoted. The conſequence of which is, 


or not to be inceſtuous according to the degrees of propinquity, in which tie 
parties ſtand related to one another, without reſpecting the particular circumſtat 
ces, which diſtinguiſh the relation. Indeed, upon an attentive conſideration ol 
the matter, it appears, that in doing fo, it agrees entirely with the doctrine incu: 
cated in facred writ: for the words uſed and the principles laid down in it plain 
prove it to have been the intention of the divine LEGISLATOR, that the prohibt 
tions, made in holy writ, ſhould take place in all cafes, in which the degrees 0 
propinquity are the ſame with thoſe particularized in it. 
For it is plain, that the ſole reaſon which is aſſigned in Scripture for the pit 
hibitions made in it, is the propinquity of the relation, which the perſons forbidden 
to intermarry, have to one another. Thus, in the 12th verſe of the 18th Chip 
ter of LEVI TI Cs, one is forbidden to marry the ſiſter of his father, and t 
reaſon aſſigned for the prohibition, is expreſſed in the following words, * ſhe 
* is thy father's near kins-woman.“ In the 13th verſe, a man is forbidden to mam 
his mother's ſiſter; and the reaſon aſſigned is, for ſhe is thy mother's near I 
woman.“ In the ſame manner, in the 19th verſe of the 2oth chapter, the ſam 


prohibitions are repeated; and the reaſon aſſigned for them, is, * for he woe 
« yere 
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« vereth his near kin.“ From which texts it is plain, that the reaſon for which 
theſe prohibitions were made, was the N the nearneſs of the relation, in 
which the parties ſtand to one another. Indeed, this is yet more plain from the 
4th verſe of the 18th Chapter, in which the general principle is expreſsly laid down 
that no body ſhould marry one, who was nearly related to him; and the reaſon 
aſſigned in this verſe, which may be called the preamble of the ſtatute, contains 
the governing principle of it, and is that for which all the prohibitions contained 
in the following verſes were made. None of you,” fays the Scripture, * ſhall 
« approach to any, that is near of kin to him,” that is, none of you ſhall marry 


verſes, prohibited to intermarry, are to one another, 


. 


If, therefore the reaſon, for which the prohibitions contained in Scripture 
were made is exprefsly declared in Scripture itſelf to have been the propinquity of 
the relation, in which the parties ſtand to one another, it muſt follow, according 
to the eſtabliſhed rules of interpretation, that ſuppoſe the ſtatutory Law of Scotland 


the prohibition ought to be adjudged to take place in all caſes, in which the de- 


gree of propinquity is the ſame ; for in all thoſe caſes, there is the ſame reaſon 
wa. | 80 


place in all caſes, in which the nearneſs of the relation of the parties is the ſame, 
but was confined to thoſe particular caſes ſpecified in Scripture: for, if this doctrine 
was true, it would follow, that all perſons, who were not expreſsly forbidden in 


father might lawfully marry his great-grand-daughter, ſince there is no text in 


grand-daughter. But ſuch a marriage would indiſputably be inceſtuous; be- 
cauſe it is held by all Lawyers to be incontrovertible, that it is, in all caſes, un- 
lawful for aſcendents to marry any of their deſcendents, however remote be the 
degree of their propinquity” © «| HERE | 

But, ſuppoſe we were to reſtrict the prohibitions to thoſe preciſe caſes, which are 
ſpecifically to be found particularized in Scripture, it is not, perhaps, e to 
find this caſe ſpecified in it. For there can poſſibly be no more than four caſes, 
1. That of a man and his aunt, the ſiſter of his father, 2. That of a man and 


| Now, it is not denied, that marriage in the two firſt of theſe four caſes, to wit, 


's unlawful ; becauſe theſe caſes are expreſsly mentioned in Scripture, in the 12th 
and 13th verſes of the 18th Chapter of Leviticus. Again, the third caſe, 
dir. that of a man and the daughter of his brother, ſeems alſo to be particularly 


* kedneſs of thy father's brother,” which is the ſame with © thou ſhalt not un- 
cover the nakedneſs of thy niece, the daughter of thy brother.“ ?Tis true, it is 
added immediately, thou ſhalt not approach to his wife; ſhe is thine aunt.” 
From whence it may be ſaid, that this verſe contains, not two caſes but one only, 
to wit, that of the aunt by affinity, the wife of the brother of the father. But 
bis more natural, and more agreeable both to the Letter and to the Spirit of the con- 


det text to ſay, that it contains two different caſes, to wit, firſt, that of the uncle 
ar marrying his niece, the daughter of his brother, and ſecondly, that of the nephew 
the 


marrying his aunt-in-law, the wife of his father's brother. If the verſe is inter- 


ö beeted in this manner, the doctrine of ſacred Scripture is made conſiſtent with 
Ir) the principles and the reaſons, upon which itſelf founds its prohibitions; and con- 
ins 


tains expreſsly all the four caſes, but one, to wit, that of a man marrying the 
_ <ughter of his ſiſter. If ſo, it will be no wide ſtep to maintain, that this caſe 
muſt alſo be held to be expreſſed ; becauſe there is undoubtedly the fame reaſon 


N 


any perſon, who is as nearly related to you, as thoſe, who are, in the following 
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had never exiſted, and a deciſion had been to be given from the Scripture alone, 


Indeed, it would be abſurd to maintain, that the prohibitions did not take 


Scripture to intermarry, might lawfully marry ; for inſtance, that a great-grand- 


deripture, in which a great-grand-father is expreſsly forbidden to marry his great- 


his aunt, the ſiſter of his mother, 3. That of a man and his niece, the daughter 
of his brother, and 4. That of a man and his niece, the dauzhter of his ſiſter. 


between a man and his aunt, the ſiſter of his father and the ſiſter of his mother, 


mentioned, in the firſt clauſe of the 14th verſe, © thou ſhalt not uncover the na- 
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man to marry his niece, it would not therefore follow, that the Scotch Lay 


tent, and hath enacted the way, in which it ſhall be underſtood, and the pri: 
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for hindering a man from marrying his niece by his ſiſter, as his niece by jj 
brother. Ys . | G 
is true, that the Jews, hiſtorians inform us, uſed to marry their niece, 
But it would be abſurd from thence to infer, that 'it either was lawful for them 
or is lawful for us, in all caſes, to do fo. For, tho practice is, in moſt caſes, (aig 
to be the beſt interpreter of Law, that maxim can hold in thoſe caſes alone, in 
which the meaning of the Law is obſcure, and cannot take place in thoſe, like 
the preſent, in which it is evident. Beſides, the Cuſtom of the Jews ought ty, | 
have leſs weight than that of other nations: for they are ſaid in Scripture to 
have been a ſtubborn ſtiff-necked people, and diſcovered on many cc. 
caſions, a prodigious inclination to depart from an exact obſervance of ther 
Laws. Ls os . 1 ny | 

At any rate, ſuppoſe it was lawſul for them to have married their own niece, 
it does not follow, that it is therefore lawful for us to do ſo. ?*Tis true, the 
Scotch Legiſlature refers us to the Levitical Law; but it is no leſs true, that it ha 
not referred us to it ſimpliciter, but has eſtabliſhed a general principle, which muf 
all along be kept in view, in our interpretations of it; and that principle is the 
one, which has been explained already, and has been ſhewn to be the principle of 
the Law of Scotland; to wit, that a man and a woman are forbidden to ma 
one another in all caſes, in which the relation, that ſubſiſts between them, is the 
lame with that, which ſubſiſts between any two perſons prohibited in Scripture to in- 
termarry. This is plainly the meaning of the Law of Scotland. Nay, ſuppoſe it were 
true, that both the Levitical Law and the practice of the Jews made it lawful for 


made it lawful alſo; for the Legiſlature of Scotland has underſtood the Levitica 
Law in a certain manner, has adopted it into the Law of Scotland to a certain ex 


ciple which ſhall be applied in the interpretation of it. It remains only to be 
added, that if reſpect is due to the authority of the Law of England, it is cer 
tain, the Judges of it have underſtood the Levitical Law in the ſenſe in which 
it has been explained above, and have, accordingly, adjudged it to be unlaufil 
for a man to marry his own niece. , 3 | 
It appears, therefore, to be unlawful, in all caſes, for perſons, who are related 
to one another in the firſt, ſecond, or third degree to intermarry. But the pro 
hibitions of the Law of Scotland go no farther ; they extend not either to the 
fourth or to any remoter degree: for no perſons, who are diſtant from one ano. 
ther by four degrees, are found to be prohibited in Scripture to intermany. 
Therefore, all perſons, who are related to one another no nearer than the fou 
degree, may intermarry. | e 4 15 
Hence it follows, that Couſins- german may lawfully, for they are not in Scriptut 
prohibited to intermarry; they are diſtant from one another both by two degrees of 
the Canon, and by four of the Roman Law. If it is lawful for couſins-german, a fi. 
tiori, it muſt be lawful for ſuch, as are removed by degrees more remote than that, v 
which couſins· german are diſtant from one another, to intermarry in all caſes. | 
ſay, in all caſes: for it may not be improper in this place, to take notice of an et 
into which moſt Lawyers have fallen. They tell us, that a marriage 1s incetuo 
and unlawful in all caſes, in which one of the parties is loco parentis to the Ut 
that is, in which the one is the immediate deſcendent, the ſon or daughter cl 
common parent, at the ſame time that the other is farther removed from I 
for inſtance, they ſay, that a grand-uncle cannot marry his grand-niece,* 
cauſe he is loco parentis to her; a principle, which, tho it is fixed in the a 
Law, has no foundation either in the Levitical Law, in the Law of England, 
in the Law of Scotland; for they reſpe& not the parentela; they look only 
the degree of the propinquity of the relation, which ſubſiſts between the parti 
and hold all marriages to be lawful, in caſe the parties either are not aſcender 


an 
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and deſcendents of one another, or do not ſtand related in the ſame 
degree, which meaſures the propinquity of any of the perſons, forbidden 
in Scripture to intermarry. Therefore, they muſt hold a marriage between a 
grand- uncle and his grand- niece to be lawful ; becauſe they are related not in the 


= 


third but in the fourth degree. Accordingly, ſuch a marriage has in England been 
adjudged to be a lawful one. Edt ** 
9176. Such are the degrees, in which perſons, related to one another by 
blood, either are permitted, or are forbidden to intermarry. 

There are properly no degrees of affinity, J. 4. H 5. F. de grad. et adfin. But, 
becauſe of that intimate and cloſe connexion, which ſubſiſts between huſband 
and wife, and makes them cleave to one another, fo as to become, as it were, 
one fleſh, Gen. c. ii. v. 21, 22, 23, 24, a fiftitious unity of perſons is, in ſome 
caſes, ſuppoſed by law to ſubſiſt between them, R. M. J. 4. c. 5. $8. Hence 
it has been received as a principle of the common Law of Scotland, that a huſ- 
band is as nearly connected with thoſe related by blood to his wife as the 
wife herſelf is, and, reciprocally, that a wife is as nearly connected with thoſe 
related by blood to her huſband as the huſband is himſelf. - From which 
principle it muſt naturally follow, that the ſame degrees are forbidden and 
allowed in affinity, which are forbidden and allowed in conſanguinity, 
1690, c. 5. ch. 24. 1 4 Thus, a fon cannot marry. his own mo- 
ther, (§ 174.): therefore, neither can he marry his ſtep-mother, noverca, 
the wife of his father; nor can he marry his mother-in-law, his ſocrus, the mother 
Jof his wife, Levit. c. xviii. v. 7, 8. c. XX. v. 11. A father cannot marry his 


daughter of his wife; Levit. c. xviii. v. 17. c. XX. v. 14. nor his daughter-in- 
law, nurus, the wife of his fon, Lev. c. xvill. v. 1 5. c. XX. v. 12. In the ſame 
manner, a grand-father cannot marry his grand-daughter, nor a grand-mother her 
grand-ſon, (5 174.). Therefore, a grand-father cannot marry either the grand- 
daughter of his wife, or the wife of his own grand- ſon; and a grand-mother can- 
not marry either the grand- ſon of her huſband, or the huſband of her own 
grand-daughter, Lev. c. xvili. v. 10, 17. Again, in the collateral line, a brother 
cannot marry his ſiſter (S 175.) ; therefore, a brother cannot marry either his ſtep- 
liſier, the daughter of his father by another wife, or of his mother by another 
buſband ; or his ſiſter-in-law, the wife of his brother; and a ſiſter cannot marry 
either her ſtep-brother, the ſon of her father by another wife or of her mother 

by another huſband ; or her brother-in-law, the huſband of her ſiſter, Lev. c. xviii, 
v. 9, Il, 16. c. XX. v. 17, 21. An uncle cannot marry his niece, nor an aunt 
her nephew : therefore, a man cannot marry either the niece of his wife, that is, 
the daughter of the brother or the daughter of the ſiſter of his wife; or the 


of wite of his nephew, that is, the wife of the ſon of his ſiſter, or the wife of the 
br. lon of his brother; and a woman cannot marry either the nephew of her huſband, 
00 or he huſband of her niece, Lev. c. xviii. v. 12, 13, 14. c. XX. v. 19, 20. 

| In general, all, who are prohibited to intermarry on account of their propinquity 
rol, py conſanguinity, are alſo prohibited on account of the ſame degree of propin- 
01s ulty by affinity; and, vice verſa, all, who are not prohibited on account of 
her, Kr propinquity by conſanguinity, are not prohibited on account of the ſame 


re of propinquity by affinity. —— eg 

It muſt be remembered, that affinity is © that connexion, which ſubſiſts be- 
cen one of the married perſons and thoſe related by blood to the other,” 
73.); and that there is not ſuppoſed to be any connexion between the 


EN Þd-relations of the one, and thoſe of the other party : for Law admits no 
aly thing as affinity of affinity, and makes no prohibitions on account of it. 
art n whence it is plain, that two brothers may lawfully marry two ſiſters, be- 
del | there is a relation not between the one brother, and zhe ſiſter of the wife of 
ther, but between the one brother and zhe wife of the other. This rule is 

O o | general, 


| Dr. Haanis's notes to his tranſlation of JusTINIan's Inſtitutions De Nuptiis, J 2. 5. 


| own daughter, (F 174) ; therefore, he cannot marry his ſtep-daughter, privigna, the 
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general, and extends to the direct as well as to the collateral line; becauſe the 
Word of Gop makes no diſtinction between them. 
§ 177. If perſons, ſtanding related to one another in forbidden degrees, eithe 
of conſanguinity or of affinity, marry, not only is their marriage void ab inini 
but if, knowing the relation which they bear to one another, they abuſe their 
bodies together, they are alſo guilty of the abominable crime of Inceſt; and 
may, therefore, be puniſhed by death, 1567, c. 14. | 
Firſt; The marriage is held, in a caſes, to be null; the parties are hel 
: not to have been huſband and wife Of courſe, the children, if any were procte 
ated by them, are held to be illegitimate, and are not entitled to ſucceed 9 
their parents, <$ 12. J. de nupt. They have a right to no more than to he 
maintained by them, till they ſhall be able to provide for themſelves *. 
Since the man and the woman are not held to have ever been huſband and 
wife, it muſt follow, that, if either both knowing or being both ignorant of 
their relation, they married, or rather pretended to marry one another, the pro- 
viſions, which they may either by contract have made for one another, or which 
the Law would make for them, cannot be due; becauſe they were made in both 
caſes, ſine cauſd and ob cauſam non ſecutam, and in one of them ob turpem canſan, 
I fay, the proviſions are not due, in cafe they either both knew, or were both 
ignorant of the relation, which they bore to one another; for they are in both 
caſes in pari caſu. Of courſe, the marriage being ab initio null, it can produce 
no effects. So every thing mult be reſtored, on both fides, by one to the other 
In caſe one of them knew, and the other was ignorant of the relation, that ons, 
who was ignorant of it, will be entitled, not, indeed, to proviſions either legal 
or conventional made for her: for a marriage, which is null, can produce no 
effects; a woman, who is not a wife, cannot have right to the proviſions made 
for wives, § 12. J. de nupt. arg. Ha. 14th Fuly 1610, Earl of Eglingtoun. But 
ſhe will be entitled to damages: for ſhe has ſuffered wrong. Of courle, ſhe mult 
be entitled to get ſome reparation made for it. 
Ihe innocent perſon, therefore, has in this caſe the ſame right to the prov 
ſions made for her either by Law or by contract, whick ſhe would hare 
had, if the marriage had been ab initio valid, and had been diffolved by 
death; for that allowance ſeems to be the moſt reaſonable reparation, 
which can be awarded to her. Tis true, her own and her huſband's circun- 
ſtances may ſomer:mes make it reaſonable to give her either more or leſs. But WA 
uſually ſhe will be entitled to demand no more. _ 
Of courſe, ſhe mult be entitled to ſue 1) The guilty party, 2) His reprefer 
tatives, 3) All who had oblized themſelves to make the proviſions effectual, and 
were conſcious of the deceit, in order to get them made good to her. It is plain, 
1) That action ought to lie againſt the guilty perſon himſelf, that is, the pe: 
ſon, who, knowing the relation, entered into the marriage. For fraud and der 5 
ceit ought not to be profitable to any body. One, who has been ſo abandoned, Wi 
as to impoſe on an innocent creature, and to hurt her in the moſt atrocious mat 
ner, ought not to be free from the obligations under which he brought himle 
in order to accompliſh his profligate deſigns. From whence it is plain, 2) That! 
muſt lie againſt the repreſentatives of the delinquent: for they are held to be of 
and the fame perſon with him, and are liable to all his obligations. But action le 
againſt no others, unleſs they were partakers of his crime, and bound themſelvs (0 
make the proviſions good. Thus, if a ſon, who knew the relation that ſubſiſted be 
tween him and a young Lady, while ſhe was entirely ignorant of it, ſhall pit 
I! vail upon her to marry him, and upon his own father to oblige himſelf to i 
" | fil certain articles, and to make certain proviſions good to her; ſo ſoon 45 i: N 
1 inceſt is diſcovered, the marriage is held to have been null ab initio ; 7 2 PT 
| a n | fo ov 
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* By the antient Law of Scotland the children, procreated of ſuch marriages, ſeem to have had right 
ſucceeding to their parents, R. M. J. 2. c. 16. $ 74. | | 
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followed on it, becomes void ; the iſſue, if any was procreated of it, is reputed 
legitimate; the portion given by the wife to the huſband muſt be reſtored to 
hoſe, from whom it came. Only the deceiver remains bound to make her pro- 
vilons, conventional or legal, good to her nomine damn in the fame manner, as 
ie the marriage had been diſſolved on account either of adultery, or of wilful 
geſertion, committed by him. Of courſe, ſhe is entitled to uſe every mean, 
which Law affords her, in order to get them made good to her; and that, by 
doing diligence either againſt his perſon, or againſt his eſtate, if he has an 
properly belonging to himſelf. For the ſame reaſons, his heirs are alſo bound, 
and are liable to be ſued by her. But the father will not be bound to fulfil the 
Contract, if he was ignorant of his ſon's deceit: For nobody has a right to involve 
his parents or relations in the conſequences of his guilt. Indeed, if he was par- 
taker of the fraud, his fraud will bind him alſo. If others were acceſſary to the 
deceit, but did not oblige themſelves to fulfil the articles of the contract, they 
are, certainly, guilty of a crime, and may be puniſhed according to Law; for 
they are acceſſary to the commiſſion of inceſt. But no action lies againſt them 
for making the marriage articles good to the innocent party. _ 

But not only is the marriage null; ſecondly, If a man and a woman knowing the 
relation which they bear to one another, abuſe their bodies together, they are guilty 
of what Law calls the abominable crime of inceſt, ' and are, therefore, liable to be 
capitally puniſhed. For in order to make them liable to be capitally puniſhed, it is 
neceſſary both that they know the relation, which they bear to one another, and 
that, knowing it, they commit an actual abuſe of their bodies. 

Firſt ; It is neceſſary, that they know their mutual relation; for inceſt is a 
Wcrime. Therefore, like all other crimes, it implies an animus delinguendi, a con- 
Wiciouſneſs of the circumſtances, in which the action is done, and which render 
Wit criminal. Of courſe, if both the unhappy perſons were, in truth, ignorant 
Wot the degree of propinquity, in which they ſtood related to one another, they 
Wouyght to be pitied, not to be puniſhed. It is puniſhment enough, that their mar- 
age is held to be null, and their iſſue illegitimate. If one of them knows the 
Wclation, and the other is ignorant of it, that one who knows it is, the other 
Wo is ignorant of it is not, liable to be puniſhed; for the knowledge of the one 


Wooth of them knew their relation, they are both guilty of inceſt, and are liable 
Wo be puniſhed for it; provided they actually abuſe the bodies of one another. 
For it is neceſſary, ſecondly, That they abuſe their bodies by actual copulation. 
Yiceſt is not committed, unleſs the laws of chaſtity are violated by an anal abuſ? 
f the body. It is not enough that a marriage has been ſolemnized; it muſt 
e been conſummated by actual copulation, in order to make the married per- 
oss be held to have committed inceſt. | 


- But no more than actual copulation is neceſſary; for it is not neceſſary, that 

l ; he woman be impregnated, or that conception be the conſequence of that 
- WASopulation. | | | 0 

if 


"Tis true, it will, in all caſes, render the proof more eaſy, if the woman con- 
eives, and is delivered of a child. But ſhe may have admitted her paramour 
0 abuſe her body, without being impregnated. Of courſe, conception is not 


; 
Le 


. all other caſes, be made of the actual commiſſion of it. But inceſt is 


n occult crime, it uſes to be committed by ſtealth, and to be concealed from 
- he inſpection of men. It can never, therefore, be required, that witneſſes, who 
i _ 1th their eyes beheld it actually committed, ſhould bear teſtimony to the 
f ommiſſion of it. It muſt, in all caſes of this kind, be ſufficient, if a train of 
0 


rcumſtances be proved, by which every ſenſible man will be convinced, that the 
= ws was actually committed. For a fact is then ſaid to be proved, when one is 
by L "cet by the evidence brought to prove, that it was done. Hence, if the pretended 
rage ofthe perſons accuſed of the crime was celebrated long before the time, at 


which 


acludes an animu delinquendi, and the ignorance of the other excludes it. If 


eceſſary to the conſtitution of the crime. Tis true, proof muſt, in this, as 
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whick their propinquity is diſcovered, or if they were openly bedded together, Lay 
will preſume, that they found an opportunity of ſatisfying their luſt, and will hod 
proof to be thereby made, that they did actually commit a mutual abuſe of ther 
bodies. Indeed, in all cafes, where the marriage is proved to have been Cele- 
brated, the_commiſſion of the crime will be held to be proved. It will, ther. 
fore, be incumbent on the perſons accuſed to prove their innocence, or to ex. 
culpate themſelves from that guilt, with which they are loaded. For, undoub. 
edly, married perſons will put many oars into the water, in order to aſſwage 
the heat of their deſires. Indeed, if we can ſuppoſe, that the propinquity va 
accidentally diſcovered immediately after the celebration of the marriage, or 
ſoon as to prevent the uſual ceremony of bedding, the preſumption will lie fy 
innocence, Of courſe, it will be incumbent on the proſecutor, who charge 
the commiſſion of the crime upon them, to prove their guilt otherwiſe than fron 
the evidence afforded by the mere ſolemnization of the marriage. 
$178. Marriage ſubſiſts only between one man and one woman ( 169. ax. 4. 
Hence a man, who is actually married, and has really become the lawful huſband 
of a particular woman, cannot, during the life of this, marry any other woman; 
and, vice verſa, a woman, who is actually married and has become the laufil 
wife of a particular man, cannot, during the life of this, marry any other man, 
unleſs they ſhall previouſly have been divorced from one another, in a ſolemm 
and legal way, by the decree of a competent court. For both bigamy and 
lygamy are prohibited and held to be crimes by the Law of Scotland; becauſ 
the number of males and of females being nearly equal, they would be attend. 
ed with an unequal diſtribution of matrimonial enjoyments, which nature hx 
rendered ſo agreeable to human kind; they would create jealouſies and hear 
burnings among the ſpouſes; would hinder the exertion of the generative facultis 
of mankind from producing its intended effects; would diminiſh the natural a 
fection which parents ought to have for their offspring; and would render then 
careleſs about the lives, health, and education of their children. If, therefore, 
one, who is actually married, ſhall during his marriage with his firſt ſpouſe, com: 
mit bigamy with any other woman, 1) The ſecond marriage is void to all i. 
tents and purpoſes ; the ſecond wife has none of the rights, which lawful wise 
have; and the iſſue, if any is procreated between the bigamiſts, is illegitimate; 
2) The firſt wife, who is innocent, acquires a right to have her marriage with 
the guilty perſon diſſolved by decree of divorce, ex capite adulterii ; 3) Tix 
bigamiſt is liable to be puniſhed by the pains of Law. . TT 
I fay, 1) the ſecond marriage is void to all intents and purpoſes, and that, whe 
ther the parties, one or both, were in bona or in mala fide; for no man can bet 
one and the ſame time married to two women, and no woman can, at one and 
the ſame time, be the wife of two men. That woman, therefore, whom the 
man married firſt, is his alone lawful wife. Of courſe, ſhe acquires an excluſive title 
to all the rights, which wives have by Law; but, if ſhe has any, ſhe muſt, ſure 
have one to hinder her huſband from marrying another wife, from waſting his 
ſtrength or beſtowing his favours on ſtrange women ; and from depriving her of 
ſpring of the chance of ſucceſſion, to. which they have acquired a legal right 
conſequence of the marriage of their mother. 
Since the marriage is null, it muſt neceſſarily follow, 2) That the ſecond wil 
acquires not, in any caſe, in conſequence of her marriage, any of the rights, which 
lawful wives have: for ſhe is not a lawful wife; ſhe is an adultereſs. But no womall 
who cannot ſay, that ſhe is a lawful wife, has any of the rights, which the Law g1v6 
wives. Of courſe, ſhe is not in any caſe entitled to the proviſions made for her 
either by Law or by contract. I ſay, ſhe is not, in any caſe, entitled to the pio 
viſions made for her either by Law, or by contract: for res devenit in non cauſan- 
Theſe proviſions were made for à wife : but it appears that ſhe is not a wife. 
courſe, ſhe cannot be entitled to lay claim to them. Tis true, ſhe may be el 
titled to damages: for it may be ſuppoſed either that both parties were Ignora 
- ] 


Tit. II. into the State of Marriage. 149 


of the impediment laid by the Law in the way of their marriage; or that one of 
them was, while the other was not ignorant of it; or that both of them knew it, 
and were in mala fide. In the firſt caſe, in which both parties are ſuppoſed to be 
in bona fide, as ſoon as it is diſcovered, that the former marriage {till ſubſiſts, the 
ſecond begins to be held to have been null from the beginning, and all, which 
{lowed in conſequence of it, becomes void. So the portion and every other 
ching, given by the wife or thoſe who contracted on her part to the huſband, 
muſt be reſtored to thoſe who gave them; the contract of marriage becomes 
jneffectual; and the proviſions made by it are not due. But the perſons them- 
(elves, who have been unfortunately involved in fo direful a calamity, cannot, 
for they do not deſerve to be puniſhed, ſince ex hyporheſi they are in no ſort 
culpable. In the ſecond caſe, in which one of the parties is in bona and the o- 
ther in mala fide, the marriage becomes alſo null; every thing, done in conſidera- 
tion of it, becomes void. Only the guilty perſon is liable to be puniſhed for the 


mages ; for he has done an irreparable injury to her. Knowing his condition, he 


diſcovered, be held to be null. Of courſe, he muſt be bound to make repa- 
ration for the wrong, which he has done her; that is, he is liable to be ſued for 
damages. I ſay, for damages for he. cannot be bound to make good the pro- 
vi(i019, which either he or the Law may have made for her; ſince they were 
made for a wife. But the marriage. being null, ſhe cannot ſay, that ſhe is a 
wife. Nec vir, nec uxor, nec nuptiꝶ, nec matrimonium, nec dos intelligitur ; —ſ2quitur 


nyptiis. Beſides, the firſt. wife alone acquired the rights, which the Law gives 
wives. Of courſe, ſhe cannot be deprived of them by any unlawfu] act done by 
her huſband. The ſecond marriage, therefore, cannot make any infringement 
| upon them; the ſecond wife cannot be entitled to the proviſions made by Law 
for lawful wives; for ſhe is not a wife. Of courſe, ſhe cannot be entitled to thoſe, 
| which ſhe may have ſtipulated to herſelf: for ſhe has no better right to the latter 
than to the former. In the laſt caſe, in which both parties are in mala fide, the 


done in conſequence of it, becomes void; and both parties are liable to be pu- 
| wiſhed with the pains of Law, becauſe they are both criminal. 
vince children, produced by the unlawful embraces of parents, who are in ſuch 
circumſtances as make it abſolately impoſſible for them either to marry one an- 
other or to be held by Law to be married perſons, are illegitimate ; it muſt ne- 
cellarily follow, 3) that the iſſue of bigamiſts muſt, in all caſes, be held to be 
legitimate, whether either of the parties was or was not in bona fide; eſpecially 
lince the firſt wife has by her marriage acquired for her children an excluſive 
title to the right of legitimacy and to all the legal conſequences of it. No deed, 
done by her huſband, either can or ought to deprive her; and no deed, done by 
herſelf, either can or ought to deprive her children of that right. A man, 
by marrying, diveſts himſelf of the right he had to diſpoſe of his perſon in 
marriage to any other woman, and cannot, by ſuperinducing a ſecond wife, hurt 
the rights either of his firſt and only lawful wife, or of the children whom ſhe 
may happen to bear him. Tis true, an innocent creature may thus be cheat- 
ed by a profligate deceiver. But, if ſuch a thing ſhall at any time happen, tis 
4 misfortune, which neither can nor ought to be remedied at the expence of 
1ghts, which others have honeſtly acquired. | On 

A bigamiſt violates that fidelity which is due to the marriage-bed, (5 169. 


w. . 8.). Conſequently, 4) he is guilty of the crime of adultery, and gives a right 
6 to his firſt wife to get her marriage diſſolved, and herſelf divorced from him 
00 on account of adultery. | 
= By violating the fidelity which he owed to his marriage-bed, 5) he becomes 
ant gulty of an atrocious crime, violates the Laws of Gob, and diſturbs the peace 


of | | P p V 


crime committed by him; and the innocent one is entitled to ſue him for da- 


deceived her into a marriage, which, he knew, would, as ſoon as his former one was 


ergo, ut diſſoluto tali coitu, nec dotis, nec donationis exactioni locus fit, $ 12. + de 


marriage is held to have been null ab initio to all intents and purpoſes ; every thing, 
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of Society. He breaks that ſolemn engagement, into which he entered at the 


time, when he accepted of his bride as his lawful wife ; he breaks the promiſe 
which he made her, and by which he bound himſelf, before the people, and, q 
it were, in the very ſight of Gop, to be faithful to her bed. Thus, he is guj. 
ty of an high degree of perjury, becauſe he took Gop, as it were, witneß tg 
the ſincerity of his intentions. From whence it is plain, why Bigamy is, 1 551 
c. 19. ordained to be puniſhed with the pains of perjury, that is, by confiſcation 
of all the moveable goods of the bigamiſt; by impriſonment of his perſon for a 
whole year, or longer, during the will of the King; and by infamy, ſo as to ren. 
der him incapable of holding any office, honour, dignity, or bene 
for the time to come. At the time when this act of Parliament was made, the 
popiſh religion was eſtabliſhed in Scotland; its doctrines prevailed among the bulk 
of the people; marriage was numbered among the ſacraments ; and the legal py. 
niſhment of perjury would naturally be thought to be the proper one, which Lay 
ought to ordain to be inflicted on bigamiſts. Ws 

Bigamiſts are guilty, not of perjury alone, but alſo of adultery. From whence 
it follows, that they may be both proſecuted and puniſhed as adulterers. By 
the antient Law of Scotland, adultery was, in no caſe, puniſhed capitally, nay 
was ſeldom puniſhed ſo ſeverely as bigamy ; becauſe an adulterer only violate 
the fidelity which he owes to the bed of his ſpouſe, whereas a bigamiſt adds ty 
this violation of the marriage-bed an open, deliberate and wilful act of perjur, 


Hence, by 1551, c. 20. adulterers are ordained to be put to the horn, and to be 


denounced rebels; and all, their moveables (5. 161.) are declared to be confi. 


cated. Afterwards, the Legiſlature became ſenſible of the great hurt, which + 


dultery does to Society, and ordained it, in caſe it was notorious, to be puniſhed 
by Death, 1563, c. 74. In conſequence of this act, a diſtinction was introduced 
into the Law of Scotland, between ſimple and notorious adultery. Simple adul 
tery is every ſpecious of adultery, which is not notorious. To determine, there 
fore, with preciſion, what ſhould be reckoned to fall under the latter crims 
it was declared, by 1581, c. 105. to be notorious adultery, either 1) When iſle 
is procreated between the adulterers; or 2) When it is notorious that they keep 
company and bed together; or 3) When having been, in conſequence of the 
ſuſpicion and ſcandal given by them to the Church, duly admoniſhed to abſtan 
and to fatisfy the Church, either by repentance or by purgation, they contumacr 
ouſly refuſe to do ſo, and are excommunicated for their obſtinacy. In any 
theſe caſes, the adultery is declared to be notorious, and to be puniſhable by deati, 
Whether this crime may, in any other caſe, be puniſhed capitally, it is not m 
preſent purpoſe to determine. Tis ſufficient to obſerve, that in all caſes, in whit 
adultery may, bigamy may alſo be puniſhed capitally. From whence it cal 
follows, that if bigamy is committed ſo, that the bigamiſt can be ſaid to b 
guilty of notorious adultery, it may be puniſhed by death. In thoſe other cals, 
in which adultery can only be puniſhed as ſimple, by an arbitrary puniſhment, b. 
gamy ought to be puniſhed with the pains of perjury in conſequence of 155) 
Cc. 19. 

$ 179. I ſaid, (178.) that a man, who is actually married, and has becone 
the lawful huſband of a particular woman, cannot, during the life of thi 


_ marry any other woman; and, vice verſa, that a woman, who is adtually main! 


ed, and has become the lawful wife of a particular man, cannot, uri 
the life of this, marry any other man. For, till that time, at which a mand 
comes and is by Law held to be an huſband, or a woman becomes and is 
Law held to be a wife, the man may marry any woman whom he pleaſes, ® 
the woman may marry any man whom ſhe pleaſes. An actual marriage | 
that, which can alone bind one to live as huſband or wife of another. Ti 
one is really married, he neither is nor can be effectually and validly bound 0 


. courſe, he cannot be forced to take any particular woman to be his wife. Thy, 


therefore, a man ſhall- have made his addreſſes to a woman ; ſhall have e 


K 
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her affections to him; ſhall have obtained her conſent to marry him ſhall have 


bound himſelf in honour, and promiſed, in the moſt folemn manner, to marr 
ver; and ſhall have proceeded fo far as to cauſe proclamation of bans to have 


deen regularly made; yet neither party becomes bound to marry the other; 


boch of them may alter their minds, and marry any other perſon at pleaſure. 
There is always room for repentance. on both ſides, perpetually and in every in- 
tant, till they are actually joined together by the bond of marriage; becauſe 
marriage is entered into by conſent de præſenti. Till, therefore, that conſent is 
really given, the parties do not, and may refuſe to give their conſent to be- 
come married perſons, J. 1. C. de ſponſ. l. 2. C. de repud. et gud. de mor. ſublato. 
Becauſe nothing ought to be more free than marriage. If men who had pro- 
miſed to marry particular women, or women who had promiſed to marry par- 
ticular men, could by legal means be compelled to fulfil their promiſes, tho the 
ould unfortunately happen, afterwards, to conceive unconquerable averſions to 
one another, for reaſons, which, tho they may be good in themſelves, they do 
not, however, chuſe to tell; a plentiful ſource of miſery and woe would be 
introduced into human Society. The happineſs of a married life depends great- 
ly on the ſincerity of that affection and regard, which the married perſons have 
for one another. But how 1s it poſſible, that thoſe ſhall love one another, who 
have from the beginning a rooted diſguſt of one another? In fact, ſuch mar- 
rages commonly produce the moſt direful effects: either the unhappy couple 
are obliged to ſeparate from one another, and are, thereby, deprived of all the 
pleaſures which marriage affords; or, if they continue to live together, the com- 
fort, peace and felicity of their lives are greatly diſturbed by conſtant uproars ; 
| nay, ſometimes more fatal cataſtrophes have flowed from them. 
| | Theſe principles have taken ſuch deep root in the Law of Scotland, that not 
only may both parties, however their honour may be engaged, lawfully repent at 
any time before they are actually married, but that perſon, who refuſes to per- 
fect the marriage, does not even become liable, and therefore cannot be obli- 
eeed to pay damages to the other. Nay, tho both parties ſhould have bound 


1 WWticmſclves to pay a certain penalty, the perſon, who refuſes, to the perſon willing 
c to accompliſh the marriage, and a formal deed or written contract ſhould have 
been made on this agreement; either party may {till be free at pleaſure, and will 


. not, notwithſtanding his formal written obligation, be obliged to pay the penal- 

ty: ia, ſays the Roman Lawyer, inhoneſtum viſum eſt, vinculo pænæ matrimonia ob- 
. ſringi, five futura, ſive jam contracta, l. 134. p. F. de verb. obl, For this doctrine is 
agreecable both to the principles and to the letter of the civil Law, d. J. 134. p. F. de 


ve,. oll. J. 2. C. de inut. ſtip. to thoſe of the Canon Law, c. 29. 7. 1. lib. 4. Decretal. 

auc has been adopted into the Law of Scotland “, as appears from ſeveral judgments 

b: of the Court of Seſſion, B. 35. f, and from the unanimous opinion of all the writers 

„oa the Law of Scotland. Tis true, that it is uſual in England to award dama- 

b. e, in ſuch cafes, to the party thought to be injured. Such ſeems allo to 

1, have been the antient Law of Rome ; and by our communication with the En- 
ain, manners and opinions have been gradually introduced into Scotland ſimilar 

e nl | | 10 

1, | | 


* Vide Skent ad R. M. . 2. C. 6. 5 2. 


4. ad F It is true, that there is an old caſe reported, Du. 16th Dec. 1628, Craig, from which one would be apt to 
10% RS <onclude, that penalties, promiſed in caſes of this kind, are due; but it muſt be remarked, that the penalty was, 
be. 8 this caſe, promiſed after the man had been ordered to complete the marriage. So that there muſt have been 
p \ alk o good reaſon, Why he was no longer at liberty to marry any other, than her to whom he bound him- 


pay the penalty. Beſides, if the man afterwards married the woman, this penalty would fall under the 

u marti, and accrue to him. 

. { © Sponſalia in ei parte Italiæ, quz Latium appellatur, hoc more atque jure ſolita fieri ſeripſit Ser. SuL- 

rtus, in libro quem ſeripſit de Dotibus: qui uxorem, inquit, ducturus erat, ab eo, unde ducenda erat, ſtipu- 
— eam in matrimonium ductum iri : qui daturus erat, itidem ſpondebat. Is contractus ſtipulationum ſpon- 


; 2 dicebatur ſponſalia. Tunc quæ promiſſa erat, ſponſa apellabatur ; qui ſpoponderat ducturum, ſpon- 
S. Sed (1 


10 Sou polt eas ſtipulationes uxor non dabatur, aut non ducebatur, qui ſtipulabatur ex ſponſu agebat ; judices 
. 1 gnoſcebant ; judex quamobrem data acceptave non eſſet uxor, quærebat; fi nihil juſtæ cauſe videbatur, 
zo! = pecumia æſtimabat, quantique interfuerat eam uxorem accipi aut dari, eum, qui ſpoponderat, aut qui 
hel —_ erat, condemnabat. Hoc jus ſponſaliorum obſervatum dicit Szrvivs ad id tempus, quo civitas 


Latio lege JuLia data eſt, Avr. GELL, lib. 4. cap. 4. 
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to thoſe which prevail in England. Hence, of late, from the common notions q 
the people, one would be apt to conclude, that a perſon injured in this manng 
would be found, by the Law of Scotland, to be entitled to obtain an adequate 
reparation of an injury eſteemed ſo atrocious. But nothing can be more diſagry, 
able to the ſpirit which has hitherto been diſcovered in the Law of Scotland; a0 
it may well be doubted whether any alteration ought in this matter ever to hy 
introduced into it. That real infamy, which muſt neceſſarily attend ſuch hap 
and diſhonourable actions, ſeems to be a puniſhment ſufficient for them, and vil 
be, in moſt caſes, more than able to prevent them. If the Law ſhould begin y 
go farther, the worſt conſequences might follow. 

We ought, however, carefully to diſtinguiſh, another which is indeed ve 
different from the former caſe. It was ſaid, that both parties, however they may 
have bound themſelves in honour, may always be off with the match, till the 
do actually become married perſons; and that the party who declares off, tho he 
can give no good reaſon why he does fo, is not obliged, and therefore, can 
be decreed to pay any thing in name of damages for the injury, which by his te 
pentance merely he hath done to the other party that is willing to fulfil the bar. 
gain. But, if that perſon, who is willing to adhere to the engagement and ty 
marry the other, hath ſuffered not an injury only, but a pecuniary loſs, he will hatt 
action againſt the other for reparation of this pecuniary loſs he hath ſuffered by 
the repentance of the other party; provided the latter can give no good re 
ſon, why he altered his reſolution. For, if he either can give a reaſon, that is 
both good, and neither had nor could come to his knowledge, or took care tg 
declare his intention of being off, before the other was put to expence ; he j 
not bound to repair the loſs of the other; for the latter has no body but bin. 
{elf to blame, and ought not to have been {ſo raſh as to throw away money, 
after he knew the alteration of the reſolution of the former. Therefore, ſibi in. 
puutet, if he has ſuffered any needleſs loſs. But if he can give no good reaſa, 
or if he neglected to give timely notice of his change of reſolution, he will be 
bound to repair to the other party the loſs he has ſuſtained, Fo. 2d Far. 1083, 
Graham. The reaſon is plain; in all caſes, in which pecuniary intereſt is cot- 
cerned, nemo poteſt mutare conſilium fuum in alterius injuriam, I. 75: ff. de reg. fur. 

$ 180. Laſtly; Marriage is prohibited by Statute, 1600, c. 20. between one 
divorced for adultery and that perſon, with whom the one divorced is declare 
by the ſentence of the Judge to have committed the crime. The reaſon 13 
becauſe the Law puniſhes perſons guilty of adultery, by making it impoſſible 
for them to have the happineſs of marrying thoſe, with whom they comm. 
ted the. delinquency. . | 3 | 

$ 181. Since all thoſe, who are not prohibited, may enter into the ſtate d 
marriage (F 170.), it is plain, that all others than thoſe whom I have ev 
merated, may marry. *Tis needleſs therefore to make a particular enumez 
tion of them; for the reaſons, for which, and for which alone the prohibition 
are made, may eaſily be applied to every caſe. 
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Of the May, by which People intending to marry each other, enter into the Stat ſ 
1 Marriage, or become Huſband and IM ife. 


$ 182. [He State of marriage is entered into voluntarily and by free ccf 

ſent (F 169. ax. 3.). Therefore, it is conſent alone, which confi 
tutes marriage, makes a man and a woman become huſband and wife, 
brings them under the obligations incumbent on married perſons. 


Conſen, 
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Conſent, when taken in its moſt extenſive ſenſe, ſignifies the real and hea 
« agreement of two or more perſons concerning ſomething,” I. It implies, that 
they are thinking about one and the ſame object: for, if their minds have not one 
and the ſame, but each of them is employed about a different object, they can- 
not be ſaid to conſent, conſentire. II. They muſt agree in thinking about it; they 
muſt not be at variance; their ſentiments muſt be at one; that is, the one 
uſt have thoſe very thoughts, which the other wants him to have. III. Their 
axreement muſt be real, ſerious, and hearty ; it muſt not be either pretended, 
fititious and affected, or forced, and involuntary; it muſt be from the 
eaſt. | a 
, people may agree either in their ſpeculative opinions, or concerning their 
conduct. 'Tis ſeldom, that the word is applied to the former; and it is in the 
latter ſignification in which it can alone be properly uſed. In this title, therefore, 
it means © the real and hearty agreement of two perſons concerning the doing of 
« ſomething: and that, about which they are here ſuppoſed to agree, is. the 
marrying one another. It may be given in this caſe, either de præſenti or de fu— 
uro. It is ſaid to be given de preſenti, when a man and a woman do conſent 
and agree to become huſband and wife, the one of the other, from a preſent 
moment, to wit, from that inſtant, at which their conſent is declared ;* conſent 
is ſaid to be given de futuro, when a man and a woman agree, that they will 
become huſband and wife, the one of the other, not from the orſent, but a- 
gainſt ſome future time. ö 
in order, therefore, to make a man and a woman become huſband and wife, no 0 
more is neceſſary than that they give their preſent conſent to be married perſons: 
for conſent de præſenti, and it alone, completes marriage, and diveſts both parties 
of the power of repudiating one another. Till they have given it, they have, 
9 of them, liberty to be free from their engagements, and to marry any others 

om they pleaſe. EO Pos | f 5 IR, 

\ 183. Conſent being the real and hearty agreement of two perſons, that, 5 
which is neceſſary to make a complete marriage, muſt be, 1) Free and volun- 
tary; it muſt not be forced. Therefore, if one is induced by force to give it, 
the marriage is void, J. 14. C. de nupt. 


» 


'Tis not, however, every degree either of compulſion or of fear, which will 


a | : f 5 

. render a marriage void. It muſt be ſuch a degree of it, as would have influ- 
11 << on a perſon of conſtancy and reſolution; Metus non vani hominis, ſed qui 
2 £ in hominem conſtantiſſimum cadat, J. 6. ff. quod met. cauſ. If, therefore, 


Jonc ſhall be induced, by the regard which he pays to the advice, and by the 
awe in which he ſtands of his parent, to marry a particular woman, to whom 
be may have happened to have conceived an averſion, and who is therefore 
bathſome to him; the marriage will, notwithſtanding, be valid: For he ought 
not to have carried his ſimplicity fo far as, in conſequence of the awe he had 
Wo! 1s father, to take a ſtep which: was ſo contrary to his own inclination, and 
on which the happineſs of his life ſo much depended. Indeed, if force was actually 
: uled in order to obtain his conſent, the marriage is void, no matter by whom it was 
| : uſed, whether by his parent, or by another: For the law makes no diſtinction be- 
deen ſuch as are, and ſuch as are not related to the perſon, who is compelled, 
# . 21. 22. F. de ritu nupt. and juſtly; becauſe nobody, whatever be the relation 
bach he may have to another, has a right to force him to do a thing of ſuch 
portance to his happineſs. On, ET. 8 
bhe force muſt not only be ſuch, as would prevail on a man of reſolution; 
t muſt alſo be uſed preſently, I. g. p. . quod met. cauſa. That is, the terrible 
muſt be threatened to be put in execution preſently, unleſs the perſon intended 
Wo bc forced, will inſtantly marry the other. Thus, if a man preſents a loaded 
| ol to the breaſt of a woman, and threatens to put her to death the next mo- 
Wot, unleſs ſhe will immediately marry him ; and if, out of fear, ſhe marries 
im, the marriage is ipſo jure null. *Tis otherwiſe, in caſe the evil which is 
| Q q a threatened, 


100 
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threatened, is threatened to be put in execution only at ſome future time, which 
either is indeterminate, or is, at leaſt, at a conſiderable diſtance from that xt 
which the threats are actually made. Thus, if one ſhall tell another, that he i 
reſolved to put him to death, unleſs he will marry a particular woman, and if the 
perſon threatened is fo ſimple as actually to marry this woman, the marriage 3 
good; becauſe the proſpect of ſuch diſtant calamities can never be conſtrue 
to amount to actual force, and ought, therefore, to have effect on no my, 
Nobody ought to be moved by the fear of them, or to have done any thing 
raſhly on account of them; ſince *tis odds, if any man, however big language 
he may uſe, is of a conſtitution ſo hardy and ſevere as ever once to dare to put 
his threats in execution, J. 7. P. J. 9. F. quod met. cauf. 

The force, which is uſed, muſt be atrocious; it muſt imply a. calamity fh 
dreadful as to be able to overcome the. courage of a reſolute man, and to pre. 
duce a diſtraction of mind, which will make him, who is oppreſſed by it, willing 
to do any thing rather than ſuffer the evil threatened to be done him. Such i 
the fear, which muſt ſeize on one, who is threatened to be killed, tortured, a 
raviſned. It is not, therefore, ſufficient to render null a marriage, that it wa 
contracted out of fear of ſome deſpicable and inſiguificant danger; becauſe no- 
body can be ſuppoſed to be ſo much frightened by the apprehenſion of what 
is in itſelf fo little terrible, as to be rendered incapable of refuſing his conſent, 
if he pleaſes. The fear muſt always be moris malitatis, I. 3. & 1. I. 4.1. 5. F 
quod met. cauſ. It muſt be ſuch, as it may well be thought, will deprive 1 
man of the liberty of refuſing his conſent, will reduce him to {ſuch a confuſed 
and diſtracted ſtate of mind, as will render him almoſt inſenſible of what he b 
doing, and will make him prefer doing what he is forced to do, to ſuffering what 
it is threatened he ſhall ſuffer. Regard, therefore, ought to be had to the di- 
ferent diſpoſitions of mankind. Some are by nature of a timorous and fearli 
conſtitution ; others are hardy, reſolute and bold: women are more eaſily fright- 
ed than men; children and old people, than ſuch as are in full vigor both d 
body and of mind: the ſame danger which will make the former tremble 
will make little or no impreſſion on the latter. There ought, therefore, the greatel 
regard to be had to thoſe vaſt differences of ſpirit, by which nature hath f 
remarkably diſtinguiſhed individuals of human kind. 353 

One may be frightened into a marriage by the fear of ill befalling not to bin 
ſelf, but to others. If, therefore, the ill ſhall be threatened to be done to on, 
for whom he has an affection ſo great, as to make him almoſt as anxious about 
his ſafety and welfare as he is about his own, the marriage will be held to be 
null. Thus, if one threatens that he will inſtantly kill the only child of a 
other, unleſs this other will immediately marry a particular perſon, tho one ll 
ſuch circumſtances ſhould actually conſent, that the marriage be immediate 
celebrated, and it be celebrated accordingly; it will, notwithſtanding, be held i 
be null, cum pro affectu parentes magis in liberis terreantur, I. 8. & 3. F. qua 
met. cauſi The Law, tis true, ſpeaks of children alone. But every one, v0 
is not altogether inſenſible to the feelings of humanity, muſt evidently fee, thi 
it ought to be extended to parents, brothers and ſiſters, as well as to children; 
for who is there of a heart ſo hard, as not to be willing to pretend to mall 
any one rather than allow a dreadful calamity to befall thoſe, whom nature js 
made ſo dear to him. 5 7 

Marriages, contracted out of force or fear, are ſo null, that it is in no fot 
| neceſſary for them to be found by decree of a competent court to if 
140. The perſon, who was forced, may, as ſoon as he is at liberty, refuſe (0 
adhere; and if the other ſhall bring an action of adherence againſt him, 
will be competent to him to defend himſelf from it, by pleading the . 
ception of force and fear, and to inſiſt, that his marriage be declared to hate 
been null from the beginuing. | | 


Forcibe 


- 
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Forcible marriages are null ; they are however capable of being ratiſied, or of 
being rendered valid by ſubſequent voluntary conſent. If, therefore, a woman, 
who was forced, ſhall continue to cohabit with the man whom ſhe married, 
the ſubſequent voluntary cohabitation renders the marriage valid, makes them 
become huſband and wife to all intents and purpoſes, and effectually diveſts both 
parties of the power of deſerting one another, and of having the marriage de- 
dared to be null; becauſe they might have married each other in the ſame 
icegular manner at the beginning, Decretal. I. 4. f. I. c. 21. de ſpouſal, et 
matrim. 1 3 
But it muſt be remarked, that the perſon, who was forced, has alone the 
liberty of obtaining the marriage to be declared null ; for that one, who uſed 
ne force, is bound, if the other, who was forced, is willing to adhere. 
Thus, if a man of low circumſtances ſhall have forced, a woman of for- 
tune to marry him, and if an immenſe acceſſion ſhall, by ſome unfore- 
cen and unexpected accident, be made to his eſtate after the marriage; 
he will be bound, if the woman is willing to adhere; and will not have 
it in his power, however deſirous he may be, to get rid of her, in order to 
have his choice of a woman more ſuitable to his preſent condition ; be- 
cauſe the marriage was free and voluntary on his part. One, who could think 
of employing unlawful means to obtain a fortune, ought to be obliged to ſtand 
to all the conſequences of them, and ought not to be allowed to change his re- 
ſolution with the change of his circumſtances. Indeed, if both parties were 
forced, the marriage continues null on all fides, till it is ratified either by ſubſe- 
quent voluntary cohabitation, or in ſome other legal way. 
\ 184. But it is not ſufficient for perfecting a marriage, that the conſent be 
free and voluntary; it muſt be 2) Serious: for conſent implies, in all caſes, the 
10 agreement of parties, (F 182. ). wr EE 
Hence a marriage, which one makes out of a joke, without any ferious inten- 
tion of being married, is void. Simulate nuptic nullius momenti ſunt, I. 30. F. 
eim nupt. Tis true, it is very improper for one to joke about ſuch a ſerious 
matter. However, if the whole appears to have been, in truth, no more than 
a joke, a frolic intended for the diverſion of company, it would be wrong for 
the law to enſnare one into a marriage by laying hold of actions done merely out 
of gaiere de ceur, in order to make one. 8 
W © But conſent is an act of the mind, and is diſcoverable from ouvert actions 
alone. Therefore, the Law requires no more in order to hold it to be ſerious, 
chan that it appear to be fo: for it is impoſſible to penetrate into the ſecret receſ- 
les of the heart, and we muſt, in all caſes, judge from appearances alone. 
9185. Conſent is the agreement of two perſons ($ 182.), and muſt therefore, 
in order to perfect marriage, be 3) Mutual; it muſt be both free and ſerious 
on both ſides; and the parties muſt agree concerning the perſons of one ano- 
ther; they muſt not be miſtaken about each other's identity. | 
People, who agree not in the object of their thoughts, either may differ about 
the identity of one another, or, agreeing in that, may differ about the qualities 
| which they believe one another to have: for one may marry a perſon different 
1 from her whom he intended to marry ; and he may imagine her to have qualities, 
of hich ſhe is not poſſeſſed. | To „ 
In the firſt caſe, in which parties differ about the perſon intended to be mar- 
ee, they are aid to diſagree about the ſub/tantials of marriage; and it is the 


r e — — — ww. * 


x common opinion of the writers on the Scotch, as well as of thoſe on the Civil 
0 Law, that errors concerning theſe render marriage void, cum non conſentiant, qui 
1 T5 F. de juriſdic. Conſent, it is ſaid, implies that thoſe, who give it, 
es thinking about one and the fame object, (F 182.). But a man, who in- 
ending to marry one woman marries another, does not conſent to marry that 


one whom he formally marries ; becauſe his mind is employed in thinking of 
ol another. Therefore, if a man marries one, when he intended to miarry a diffe- 
| Tb 1 1 rent 
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rent woman, the marriage is generally believed to be void from the beginuin 
and to be liable to be adjudged to be ſo. by e "TY 
But this opinion ſeems to be contrary to the principles of Law, and ought 
not to be admitted without many diſtinctions and much reſerve. . For the ju 
may be ſuppoſed either to know or not to know one another: in caſe they a 
acquainted, they may be ſuppoſed either to ſee or not to ſee one another at th, 
time of the ſolemnization of their marriage. . 
'Tis impoſſible, that a couple, who know and ſee one another, can fall into 
a miſtake of this kind; each of them being, ex ypotheſi, certain of the 1dentiy 
of the other. Tis in thoſe caſes alone, in which they do not ſee one anothe 
at the time of the ſolemnization of the marriage, that people, who are well xc. 
uainted, can fall into an error: but it ſeems not, that a marriage coul 
in theſe be held to be void. Marriage is not an event of fmall imyy. 
tance in life; people ought to conduct every thing relating to it with thy 
ſeriouſneſs, which its importance requires. They ought not at the time of j; 
ſolemnization to ſport themſelves by marrying either in veils or in maſks or j 
darkneſs ; but, each of them beholding the other with their eyes, to be ſure q 
the identity of one another. What can be more abſurd than for a man to 90 
to bed with a woman as his married wife, without knowing with certainty, 
whether ſhe, with whom he is bedded, is the Lady whom he intended to ma: 
ry? Ovught he afterwards to be allowed to complain, that he has been beguily, 
and that it was not this woman, but another, whom he meant to take for hj 
wife? It was that woman, whom he married without ſeeing, that he actua 
took; and by going into ſuch an extravagant frolic, he muſt be held to hate 
been willing to run the riſk of an impoſition. He knew it to be poſſible that: 
trick might be played him; and married his wife by a ſort of game. Th 
woman, whom he married, might happen to be the one whom he intende 
and he might gain; but it was alſo poſſible, that ſhe might be another, and 
that he-might loſe. He muſt, therefore, be contented with the lot which befal 
him, and take that woman who comes up to him; for he ought not to hat 
played for his wife. COR: 5 
In caſe the couple have never ſeen one another, the man may be ſuppoſed 
either to marry his wife by Proxy before he ſees her, or to go to make his at 
dreſſes to her, and, after having finiſhed the courtſhip, to marry her. In cake 
marriage is ſolemnized by proxy, thoſe individuals, who marry one another i 
this manner, become huſband and wife from the moment, at which their cor 
ſent is given by the concluſion of the ceremony. Therefore, it is not poſſibt, 
that a miſtake can, in this caſe, be committed: for the perſons, who 
intend to marry one another, are aſcertained by their parentage, by their eſtate 
by their profeſſions, by their titles, and otherwiſe ; and thoſe, who anſwer to the 
deſcriptions, are the alone perſons, who either conſent or intend to marry ole 
another. Therefore, if others are impoſed on the proxies, the marriage mill 
be void: for the proxies themſelves are not bound ; they have no intention d 
marrying, and do no more than repreſent their conſtituents ; as little are tit 
latter, for they impowered their proxies to marry certain perſons ; theſe have mit 
ried others and have thereby exceeded their powers; of courſe, that, which the 
have done, 1s void, and binds not the conſtituents, who remain {till unmarried 
_ perſons. In caſe the proxies marry thoſe individuals, whom their conftituen 
intended to marry, but others are impoſed on the conſtituents themſelves, the lt 
poſition can avail nothing, it cannot make the perſon impoſed become the {pou 
of the other; for the conſtituents became married perſons by the ſolemnizato 
of the marriage with their proxies, and an impoſition made upon either of the 
cannot diſſolve the ties with which they are bound. B 


In caſe one goes to make his addreſſes to a Lady, whom he has never {el 
reſolved to take her, if he can prevail on her to marry him, and another 15 
poſed on him inſtead of her, the marriage muſt, nevertheleſs, be held to be g 


U 
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in all caſes, in which the perſon impoſed is ignorant of the impoſition: for ex 
jypotheſi, he knew this woman, ſaw her, became acquainted with her, made his 
addreſles to her, obtained her conſent, engaged her affections, and actually mar- 
ied her. Would it then be reaſonable to ſuffer him afterwards to ſay, that he 
was miſtaken, and that he intended another for his wife? He ought to have 
been at more pains to have diſcovered the truth; a little care would have pre- 
rented the poſſibility of a miſtake ; and if he did not think it worth while to 
take it, he ought to be allowed to ſuffer for his negligence. The woman agreed 
ond fide to marry him; ſhe is, in no fort, culpable ; and ought not to be render- 
-4 miſerable, becauſe he was careleſs. Her innocence ought to protect her, and 
to make the favour be ſhewn to her: for in all caſes more favour is due to one, 
whoſe conduct is blameleſs, than to one, who has been negligent about a matter, 
which called for his utmoſt attention. The marriage, therefore, muſt be held 


Ito be good. | | 1 

| The otherwiſe, in caſe the perſon impoſed is particeps fraudis, knows the miſtake, 
and has not the honour to diſcover it : for it is her duty to inform the other of it; 
he ought not to allow him to deceive himſelf, and to remain in ignorance ; and, 
if ſhe has not the honour to undeceive him, he ought to be allowed to get free 
of her. This of all the caſes, in which one can be ſuppoſed to be miſtaken 
about the perſon he intends to marry, is the moſt favourable. But it ſeems not, 
that a marriage ought always, even in this one, to be adjudged to be void. For 


people intending to marry ought to be at due pains to .fix their choice, and, 


care to have proper evidence concerning the identity of thoſe to whom they 
make their addreſſes. Therefore, one ought, in no caſe, to get free of a mar- 
Triage, which he has made voluntarily, unleſs he can prove, that his ignorance 
Is excuſable, that the miſtake is, on his part, innocent, and that the other, 
who was impoſed on him, was particeps fraudis, For marriage is a tie which 
ought not to be looſed for every frivolous pretext ; and, if it was to · be diſſolved 


it, it would be eaſy for any couple, who were not pleaſed with one another, to 
have their marriage declared to be void. 5 

People, agreeing about the identity of one another, may be miſtaken about. 
che qualities which they poſſeſs. Theſe concern either their characters, 


Wake marriage void; for one ought to have taken care to have been better in- 
formed about them. Therefore, one, who marries a woman, whom he believes 
eo >c virtuous and chaſte, will not get free of her, on diſcovering that ſhe is 


ill not get free of her on finding her to be a fool; one, who marries a woman 
Wclicving her to be good-natured, will not get rid of her, tho ſhe ſhould diſcover 
N herſelf to be a very devil. In the ſame manner, one who marries a woman, be- 


do he ſhould find her to have not a farthing, to be deſcended of low parents, 


* cation of vanity, or the ſatisfaction of other paſſions, but the procreation of 
ch ldren; and one may anſwer it without being either virtuous, prudent, good- 
WW atured, rich, well-born or young. tet 
Miſtakes about the condition of one's body make not marriage void in any 
. other but one caſe. For a man, who marries a woman, believing her to be poſ- 
- ſeſſed of her virginity, would not get free of her, in caſe he ſhould diſcover that 
be had loſt it. Virginity is ſomething real; but thoſe, which are called the 
bens of it, M. de Bur rox maintains to be deceitful and imaginary. In the 
ac manner, a marriage is not void, becauſe one of the parties may happen to 
_ have a diſeaſe, which the other did not know her to have. But it is other- 


if it is fixed without regard to the perſonal qualities of one another, to take 


for every miſtake which could be pretended to be made about the ſubſtantials of 


thcir fortunes, their parentage, their age, or the condition of their bodies. It is 
greed among Lawyers, that miſtakes concerning the four firſt of theſe do not 


itious and immodeſt; one, who marries a woman, believing her to be prudent, 


eving her to be a fortune, to be well-born, or to be young, muſt adhere to her, 


er to be old: for the end of marriage is not the acquiſition of wealth, the grati- 
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wiſe, in caſe a woman who is actually with child, has the impudence to many: 
man different from the father of it; provided he was ignorant of her condition, 
and his ignorance was not inexcuſable. For if a bridegroom has reaſon to ſuſpea 
the pregnancy of his bride either from her appearance or from her indecent fi 
miliarity with other men, he ſeems to have himſelf to blame for not making | 
diligent enquiry into her conduct. But if his ignorance is blameleſs, the mari. 
age is either void from the beginning, or liable to be declared ſo, as ſoon as the 
condition of the woman is become viſible. Proprer hoc, quo nihil mayis matring. 
nio adverfatur, quos ſponſaliorum opinio, non veritas cotulavit, digungantur. Nu. 
modo enim vera ſponſalia ſunt, in quibus nihil verum neque genuinum conſpicitur? 
ubi meretricium ſe offert ſcelus, ubi cauſe ſunt diſſidiorum et odii, ubi animorum ali. 
natio; (que mala acervatim omnia pariter cum peregrino alienoque ſemine ſuſciping 
zur) quomodo ibi matrimomalis concordia, quomodo purus ſpponſaliſque amor? quin u 
quiſpiam alterius fætum ſibi ſubjiciat, id vera ratio non patitur. Neque item juſtnn 
eſt, ut qui ſþe honeſte caſti matrimonii oblectationis ſponſam in domicilium ſuum reciper; 
conſtituerit, ſi illa matrimoaii legibus inſultet, et cum aliis laſciviendo, oblefationis [pen 
evanidam ipſi reddat, in meretricia illa facilitate ipſam uxorem agnoſcere dia, 
Leo. nov. Conſt. 93—Deut. ch. xxil. * ; Zh | a 

C 186. But it muſt be remarked, that it does not make a marriage voil, 
that one was induced by fraud, that is, that arts which are, perhaps, uniuſli 
fiable, and will not give one the moſt favourable opinion of the morals of hin 
who employs them, were uſed to induce him to enter into it: for the conſe, 
which one is induced by theſe means to give, is, nevertheleſs, free and volup 


_ tary; a thouſand little artifices are lawful on this occaſion ; and a marriage, which 


is completed by a full and free conſent, cannot be ditſolved, becauſe one of the 
parties was enſnared into it. The knot being once tied is indiſſolvible. 

$ 187. Marriage, it has been ſaid (F 182), is perfected by conſent. Ther. 
fore perſons, who are at any time ſeized by a fit of madneſs or ideotiſm, caundt 
marry during its continuance ; becauſe they know vot what they do, and ar 
thereby rendered incapable of giving their conſent to any thing. Nothing, ther: 
fore, whoſe ſubſiſtence or validity depends on conſent, can be done by then 
during that time fo as to render it valid without being ratified. From hence iti 
natural to infer, that perſons, who have been rendered delirious by the violence 
of a fever, of an ague, or of any other diſeaſe, cannot marry during the fury d 
the diſtemper. Therefore, tho they have given their confent to mary 
while they were overwhelmed by the delirium, they become not ther. 
by married perſons, becauſe the Law diſtinguiſhes not between the differeit 
cauſes from which madneſs or inſenſibility may proceed; all, to which it attend 


is the reality of the diforder ; and, if it appears to be real, not ſictitious, it ei- 
quires no farther. 


From the ſame principle it follows, that Law cannot hold thoſe to be, wit 
have given their conſent to become married perſons, while they were intoxicatel 
by the force and abundance of liquor, provided they were ſo deeply immerſed il 
inebriation as to be totally deprived of the uſe of their reaſon. Drunkenneß, 't 
true, is an odious and illiberal vice; but it is, at the ſame time, a vice which 
common among mankind, and which does not mark the worſt diſpoſition in the 
world. Men, who have no wicked intentions, and are not poſſeſſed of any fir 
gitious depravity of heart, may be led into it unawares at an unguarded hol 


Without any previous reſolution, affection for their friends, love of their compal) 


and warmneſs of heart, may lead them by degrees to take larger and larger draught 
of the intoxicating beverage, till at length they are wholly overcome by its . 
| olence 


After all, one may be allowed to doubt, whether the marriage is not good even in this caſe: for it is, ſw 
ly, completed. But marriage can be diſſolved for adultery or deſertion alone; and ante-nuptial fornication 15 
adultery. Therefore, it ſeems to be more agreeable to the principles of Law to ſay, that the marriage 5 
either void or voidable for this reaſon, and that one, who meets with this misfortune, muſt put up with l. 


— 
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dlence and power. In ſuch caſes, it would be cruel to expoſe, perhaps good men 
to the profligate deſigns of the crafty and abandoned, and to punith them for a 
mall, becauſe a general, offence ſo ſeverely, by binding them forever to one, who 
was ſo baſe, as to think of taking advantage of their inebriation to enſnare them 
into a marriage, which, at their cool and deliberate moments, would have been 
abſolutely diſagreeable to them. I mean not to ſay that every degree of drun- 
Lenneſs is ſufficient to render a marriage void. *Tis only ſuch a degree, as de- 
prives the inebriated perfon of the uſe of his reaſon, and makes him either ab- 
ſolutely ſtupid or greatly delirious. In that caſe, the marriage becomes ineffectual 
to all intents and purpoſes, provided the | apy 1njured, as ſoon as he diſcovers 
the cheat, recollects where he is, and finds out with whom he is in bed, flies the 
[embraces of the deceiver, and ſhews his intention of not being married. For, if 
after he has returned to the uſe of his reaſon, and knows what has paſt, he ſhall, 
notwithſtanding, continue to act like a huſband, the marriage becomes valid ; 
becauſe it is ratified. I ſay, if he knew what had paſt: for, if a man, who 
ſhall, during his perfect inebriation, be married in the moſt ſolemn manner, and 
ſhall be bedded with his bride, awaking in the morning, finding by his ſide a 
beautiful female, being entirely forgetful of the ceremonious conſent which he had 
given the former night, ſhall be hurried, by the impetuoſity of deſire, to do 
what the bulk of men in ſuch a fituation would hardly hinder themſelves from do- 
ing, the marriage will, notwithſtanding, be ſtill invalid ; becauſe the woman, who 
knew the condition, in which he was when he married her, ought to have ac- 
quainted him of what had paſt, before ſhe ſubmitted to his embraces, and ma 


petual conſort of his bed. 


\ 188. 'Tis the conſent of thoſe perſons alone, who intend to marry each o- 
ther, that is efſential to the conſtitution of marriage ; that of,parents, guardians, 
relations, or others is, in no ſort, neceſſary. People may effectually enter into the 
F lawful bond of marriage, without the conſent and againſt the will of any of 

theſe v. Marriage ought to be free; and, ſince it ought to be encouraged, no 
more impediments ought to be laid in its way than the Law of nature ſeems to 
make abſolutely neceſſary. This was the doctrine of the Roman Law, I. 28. 


7. J 72. $4. 5. 6. F. de condit. et dem. and has been received into Scot- 


land. 


Since the conſent of parents, guardians or others is not neceſſary in order to make 


it lay ful for one to marry, it is plain that they cannot, either directly or indirect- 


I, either forcibly or fraudulently, hinder one from marrying. Of courſe, every 


dcel, every condition, every impoſition, contrary to the freedom of marriage, 
muſt be odious to the Law, and disfavoured by it; becauſe he, who makes it, 
F allumes to himſelf a power, which the Law does not give him, endeavours to 


* embargo on marriage, and may thereby prevent the multiplication of 
man race. 


bencfaction by a condition contrary to the freedom of marriage, the condition 
muſt either be held pro non ſcriptd, or be ſtrictly interpreted. = 

It muſt be held pro non ſcripts in all caſes, in which it appears to be either ty- 
rannical, or capricious, or impoſed without any reaſonable view. Quod in fraudem 


* ad impediendas nuptias ſcriptum eſt, nullam vim habet, I. 79. § 4. F. de condit. 
a Am, | : | 


LY 
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tute or gone into deſuetude, 


oman, who held lands by ward-tenure of her ſuperior, could not marry without conſulting 
g his conſent, The reaſon was, that ſhe might not marry a man who either was himſelf or 


13 R. M. J. 2. c. 48. F 1. /. c. 49. F 3. 4. Scotchmen were prohibited, under 
Pam, of death, 1587, c. 105. to marry Engliſh women dwelling on the borders, without the expreſs licence 


ar the King, ſignified under the great ſeal. The reaſon was, they might have formed leagues rl have 
— ot them made their habitations an aſy lum to one another, have thus with greater ſafety ſpoiled the coun- 
| around; and, belides, might have alienated their affections from their own country. 
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well from her filence be ſuppoſed to have renounced her pretentions to be the per- 


Hence, if one makes a deed in favour of another, and qualifies his 


Hence, 


y was at enmity with her Lord. But this tyrannical part of the feudal Law is either aboliſhed by | 
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Hence, if one limits his benefaction by this condition, if the perſon, in whok 
* favour it is made, ſhall not marry,” ſi non nupſerit, the condition is in all caſs 
held pro non ſeriptd; no matter, whether it be impoſed directly and in expres 


general terms, or indirectly, in a manner, which is equivalent to an expreſs Pro. 


hibition, J. 63. F 1. J 64. F 1. J. 72. 5. J. 74. F. condit. et demon. Becauſe 


no body has a right to hinder another from marrying ; and if he attempts to do 


it, he does what it is unlawful for him to do: for the good of Society require 
that human kind be propagated. Every one ought to have it in his own power 
either to marry or to abſtain from marrying according to circumſtances, It; 


| tyrannical, therefore, for one to pretend to ſay imperioully to another, that he 


ſhall not mr, 

For the ſame reaſon, the condition ſi certæ perſonæ nupſerit, provided he, i 
* whoſe favour the deed is made, ſhall marry a particular perſon,” ought to be 
held pro non ſcripta; Fo. 2d Fan. 1712, M*Rath—F. 2d Fan. 1712, Mf. Rech. 


| Becauſe one ought not to have it in his power to limit the choice of another. 


If effect were given to this condition, the Law would be defrauded: for the con. 
{ent of one, different from the perſons intending; to marry, would be made ne- 
ceſſary to the conſtitution of their marriage. Beſides, the happineſs of life de. 
pends much on the choice, which one makes upon this occaſion. Tis, therefore 
cruel for one to force a marriage upon another; for to limit one's benefaction by 
this condition is, in reality, to force the inclination of him, in whoſe favor the 
deed is made, and to make him run the riſk of being miſerable. No doubt, cafe 
may be ſuppoſed, in which it may be extremely proper for him to marry the 
perſon, whom he is ordered to marry. But it ought to be left to one's {elf to 
determine himſelf; an advice may be given ; but it is tyrannical to forfeit one, 
in caſe he will not follow it. 5 : 

Tis otherwiſe, in caſe the condition, impoſed on the benefaction, is * ſi certe 
* perſone non nupſerit, provided he, in whoſe favour it is made, ſhall not mary 
* a certain perſon,” J. 63. p. F. de condit. et demonſtrat. For circumſtances may 
make this a very reaſonable condition; and it may be extremely proper for one 
to be reſtrained from marrying either a particular perſon, or one of a particular 
family. Of courſe, this one may be allowed to be effectual, provided it appear 
to have been impoſed not capriciouſly, but for a good reaſon: for, if no good 
reaſon can be aſſigned for impoſing it, it ought to be held pro non ſcriptd. Cie 
ought not to have it in his power to ſay capriciouſly, either to his heir, orto 


any other, in whoſe favor he has made a deed, you ſhall not marry ſuch 


7 


perſon.“ To ſay ſo, without a good reaſon, is to make a very tyrannical ut 
of one's power. Indeed, if a good reaſon can be aſſigned for the prohibition, 
it ought to be effectual; becauſe it ſeldom happens, that one may not be happy 


without the enjoyment of a particular perſon. Nature has taken care to beſtos 


different taſtes on different individuals, to diffuſe beauty among human kind 


and to make a thouſand accidents both raiſe and extinguiſh the moſt violent 


paſſions I | | 

The laſt condition, of which I ſhall take notice, is that, by which one 
reſtrained from marrying without the conſent of certain perſons. This my 
in ſome cales, be a reaſonable one. Therefore, it ought not to be held pro i 


ſeripid. But it does not give thoſe, whoſe conſent is ordered to be got, an 
| bitrary power of refuſing it capriciouſly and without reaſon. On the contra!) 


the condition will be held either pro non ſcriptd, or pro impletd, in caſe eithe! 


they will not either give or refuſe their conſent, or they will not aſſign a reaſon 


for refuſing to give it, or the reaſon, aſſigned by them, is not a good one, d 
no good. one could be aſſigned for refuſing it F. c i 
* | 8 ] 0 


* I find a caſe reported by Lord Gos Ford, 28th Fab. I 672, Foulis, in which the Lords of Seſſon adjudge 


this condition to be a lawful one. 


+ Some of the judgments of the Court of Seſſion, (ide D. condition, p. 1 89. 190,) ſeem to have given man 
force to theſe conditions, than ſeems to be agreeable to the principles of the Law of Scotland. 
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189. Conſent, and it alone, conſtitutes marriage ; therefore, neither 1) Co- 
pulation, tho it is the mean which muſt be employed in order to accompliſhits 
primary end, nor 2) Cohabitation is eſſential to the conſtitution of it. A man 
and a woman may actually become married perions, may be totally diveſted of 
the power of marrying others, may be bound to live together as huſband and 
wife, and may be brought under all the obligations of a married life, not only 
before but even without copulation: for the maxim of the Roman Law, nuptias 
n concubitus, ſed conſenſus facit, J. 30. F. de reg. jur. having been adopted by 
the Canoniſts *, was from them eaſily received into the common Law of Scot- 
land. 'Tis true, that married perſons, if they obſtinately refuſe to cohabit, may 
be divorced for not adhering to one another. But this very divorce ſuppoſes 
them to have once been actually married, and to have been effectually diveſted 
of the power of marrying others at their own pleaſure. For from that moment 
at which they declare their preſent conſent, they become huſband and wife, the 
one of the other, to all intents and purpoſes, whether they do it ſolemnly or clan- 
deſtinely. Thus from that moment, at which a miniſter, in conſequence of 
the conſent of a man and a woman, declares them to be married perſons, they 
do actually become huſband and wife, not only before they go, but tho = 
ſhould happen never to go to bed together; and they are ſo effectually bound, 
that they have it not in their power to deliver themſelves from the relation which 
ſubſiſts between them, and from the obligations ariſing from it. The ſentence 
of a competent court is that, which can alone diſſolve a marriage which is once 
lawfully conſtituted. Indeed, if they are in ſuch circumſtances as make their 
marriage to be contrary to the prohibitions of Law, it is null from the beginning, 
whether they do or do not bed together, (F 170. %.). 7 
As little is it neceſſary 3) That any ſolemnity be uſed in declaring it: for it 
is ſimple, naked conſent, which is alone required to complete a marriage. The 
Law of Scotland requires no ceremonious obſervances, no formal rites, no anxi— 
ous ſolemnities to its completion. No more is neceſſary to perfect it than that a 
man and a woman freely and ſeriouſly take one another for huſband and wife. 
Of courſe, 4) A formal ſolemnization of it either. by a clergyman, by a magi- 
ſtrate, or by any other, is not neceſſary to make them become married perſons. 
= \ 190. One ought not, when treating a ſubject {yſtematically, to take it for 
granted, that any part of it, however obvious it may be thought to be, is already 
underſtood : every thing ought to be explained. Therefore, it would be im- 
proper to omit remarking, that conſent may be {ignified either verbally, in writing, 
or by actions. When it is ſignified either verbally or in writing, it may be 
ſaid to be expreſs; becauſe it is expreſſed by words, the moſt ſure and the moſt 
| lnfallible nedia, which one can employ, in order to ſignify to another that he 
ies it: when it is ſignified by actions, it may be called zacir or implied; for 
us not expreſſed by words, but ſignified by actions which imply it. + 
Tis needleſs to prove, that it may be given in the latter as well as in the 
W former way: for every one knows, that there are, in moſt cafes, ſigns, tokens, 
marks of it. Thus, when a marriage is formally ſolemnized by a clergyman, 
ds ſeldom that the bride and bridegroom give their expreſs conſent to become 
hbuſband and wife; they uſually give it by their actions, by doing thoſe things 
W ich are the common marks of it on this occaſion. They ſtand together 
W bctore the clergyman, who ſolemnizes it; they allow themſelves to be addreſ- 
led by him ; they give attention to his exhortations ; when asked by him, whe- 
ther they are willing to marry one another, they anſwer the queſtion either by 
2 lilence, which is expreſſive of it, or by the uſual forms; at his deſire, they 
1 take each other by the hand; and they allow him to declare them to be mar- 
Wd perſons. Thus, they give by the actions, which they do at this time, that 
oonſent which they never gave before. 


8 7 | 8 191. 
* Matrimonium non facit coitus, ſed voluntas, Dec. p. 2. cauſ. 27. f. 2. c. 1. ſequ. de ſponſal. 
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$ 191. The actual giving of conſent is a very different thing from proyi 
it to have been given. It may have been actually given; yet it may be in 
poſſible to prove the giving of it. | 2 | 
Being capable of being ſignified by ouvert acts alone, proof of the giri 
of it may be made either by the teſtimony of witneſſes, by written evidence: 
or by oath of party. is plain, that it may be made in the two laſt yay, 
for a writ, a letter, for inſtance, under the hand of a man, by which he on 
a woman for his wife, proves him to be her huſband, and, therefore, to hate 
given his conſent de preſents to marry her, F. m. 23d Feb. 1714, Anderſy, 
In the ſame manner, a letter, under the hand of a woman, in whig 
ſhe owns a man for her huſband, proves her to be his wife, and, therefor, 
preſent conſent on her part to be held fo. ?Tis true the import of that, which 
is proved by the writ, muſt be conſidered: for every fond expreſſion is not ay 
acknowledgment of marriage; it may be no more than a declaration of a rey 
lution, which one has taken, to enter into it. | | 
Again, it may be proved by referring it to one's oath, whether he has ng 
given conſent de præſenti to become the huſband of another, and whether he j 
not actually ſo ; and it may be proved by the oath of a woman, whether ſhe 
is not the wife of a particular man, and has not given conſent de preſentit 
marry him. | 1555 
But the giving of it may alſo be proved by witneſſes: for fas may imphit 
theſe may be proved by the teſtimony of witneſſes; and in all caſes, in which 
facts that imply it are proved, it mult itſelf be alſo held to be proved. But i 
is by depoſing to facts alone, that proof of it may be made by witnells: 
they cannot prove a verbal declaration of it; for this is no more than a 
nuda emiſſio verborum. But the Law of Scotland allows not proof to be 
made by witneſſes of a nada emiſſio verborum in any caſe, in which the point 
in iſſue depends on them alone: for conſent both may and uſes to be exprel. 
ed in a few words; theſe might happen to occur in converſation without being 
intended to expreſs conſent to marriage; and witneſſes might frequently mit 
take both the words themſelves and the import of them. 5 
"Tis, however, ſeldom that the proof of the giving of matrimonial conſent 
depends on one of theſe means alone; it uſes to depend on a variety of circun: 
ſtances, which mult be proved in various ways, and being proved ſhew the mat 
and the woman to be huſband and wife. Therefore, all the three means d 
proof may be employed to verify the reality of a marriage, and each of then 
being brought to prove particular circumſtances, may be made to lend aid to ole 
another. | 
§ 192. The conſent, which has hitherto been explained and has been ſaid 
alone to complete marriage, is the ſincere agreement of the ſentiments of the 
man and the woman, and may, therefore, be called true conſent ; becauſe i 
is once actually and ſeriouſly given, tho one of the parties may, perhaps, after 
wards deny that l gave it. But one may, from baſe motives, pretend to give l, 
when he has no {ſerious intention of being bound. Beſides, fraud ought not id 
be beneficial to any man. Therefore, the Law knowing that men ſometime 
employ the moſt flagitious means in order to obtain the gratification of thel 
paſſion, requires not even in all caſes rue conſent, in order to complete marriage 
It may be convinced, that that which has been given was not, in truth, ſincet 
and genuine; yet it may found a marriage upon it. It does ſo in all caſes, l 
which it preſumes conſent to have been given; and it preſumes it to have been ghel 
in all caſes, © in which a man makes a woman believe that he ſeriouſly intend 
* to marry her, induces her thereby to confide in his honour, and prevails upol 
her by theſe fraudulent means to yield to his importunity, and to ſubmit 
* to his embraces.” The Law holds him, in theſe caſes, to be her huſband, 
and the marriage to be completed by conſummation. *Tis true, he has not act 
ally given his conſent de præſenti to marry her; but he has employed fravd 
| . | | old. 
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order to accompliſh his deſigns ; and this ſupplies the place of his real conſent. 
Thus, a promiſe of marriage, as has been obſerved, (4 179.), does not alone 
make the perſons who have promiſed to become huſband and wife; for a pro- 
miſe is not conſent de preſenti ; but it is conſent de prefenti, which alone by itſelf 
-onſtitutes marriage. However, a promiſe followed by copulation is held b 
Lay to complete the marriage, to make the copulating perſons become huſband 
and wife, to bind them inſeparably together, and to deprive them effectually of 
the power which till the copulation they had of repudiating one another: for Law 
proſumes, that perſons in theſe circumſtances did, at the time of the copulation, 
give an actual and preſent conſent to become from that moment, huſband and 
wife; and the preſumption, which is made in this caſe, is one of thoſe which 
Lawyers call preſumpriones juris et de jure, et contra prefumptionem bhujuſmodi non eft 
probatio admittenda, Decretal. lib. 4. f. 1. c. 15. 30. de ſponſal. et matrim. The 
reaſon, upon which it is founded, is plain: Perſons, who have gone ſo far as to 
make ſolemn promiſes of marriage, may well be ſuppoled to have conceived the 
moſt warm affection, to have formed the belt opinions, and to have repoſed the 
moſt entire confidence in the honour of one another. If, therefore, they ſhall 
at an affectionate moment, from the keenneſs of their mutual defires, become 
forgetful of the ceremonious anxiety of law, and ſhall proceed to an actual ac- ' 
compliſhment of their felicity ; would it not be cruel to allow one of them, after he 
has ſated his own appetite, by agg the other of her honour, to avail himſelf 
of his own perfidiouſneſs, and to abandon to infamy and contempt one whom 
he enſnared to ſubmit to his embraces, for whom he pretended to have the moſt 
ſincere affection, and whom, if he ſhall deſert her, he has, by the baſeſt and 
the moſt flagitious deceit, injured in the moſt afflicting manner? The Law of 
no country allows one to reap advantage from his own villany ; much leſs can 
the Law of Scotland, which requires not any ceremonious obſervances to the con- 
ſtitution of marriage, allow the perfidyof men, in a matter of this ſort, to be profitable 
to them by affording them opportunities of ſatiating their appetites at the expence 
of the chaſtity, honour and happineſs of the innocent. 

In the fame manner, if one has made honourable propoſals of marriage to a 
woman, and during his courtſhip, perhaps before he has obtained her expreſs 
acceptance of them, prevails upon her to grant him the laſt favour, he becomes 

thereby her huſband ; the marriage is. held to be conſummated ; and they are 
bound for life to one another. The reaſon is, becauſe his fraud makes the Law 
| preſume him to have given his preſent conſent to marry her; and formal propo- 
{als imply a promiſe on the part of him who makes them. Indeed, they are 
ſtronger than it; for they are uſually made in an honourable way, and out of 
a motive which is honourable from the beginning; whereas promiſes are not al- 
ways made out of views which can be faid to be ſo; they are uſually, in ſome 
ſort, extorted by women who by their behaviour almoſt prevent application from 
men who are, as it were, invited to apply, and would probably, by a little per- 
leverance, have prevailed without making them. 
The proof, therefore, of the completion of a marriage, founded 4 


med conſent, muſt, in all caſes, depend upon circumſtances : for ex hypotheſ:, true 
content is not given in this caſe ; the Law only preſumes it to have been given; 
therefore, it muſt allow proof to be brought of all facts and circumſtances, and 
muſt decide concerning the fraud and the marriage from the import of thoſe 
which are proved. Hence, it may not be improper to take notice of ſome of 
| thoſe circumſtances, which may make parts of the evidence of the conſtitution 
da marriage. Every one may, by attending to the ordinary courſe of human 
affairs, recollect them; for the conduct of the bulk of mankind is ſimilar upon 
this occaſion. Similar expreſſions are uſed, ſimilar compliments are paid, ſimilar 
preſents are given, ſimilar viſits are made, ſimilar conduct is held. It may not, 
Fever, be improper to take notice of ſome of thoſe which are moſt ogy 
WES e able. 
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able. They may ariſe 1) From the condition, 2) From the actions of the per. 
ſons whoſe marriage is diſputed, J. 31. P. V. de donat. 2 
9193. The principal circumſtances, ariſing from their condition, depend q 
a compariſon of their rank, of their beauty, of their riches, and of their ch. 
1 5 | | 
If they are of unequal rank, law will not, ceteris paribus, ſo eaſily preſume 2 
marriage between them, as it would do if they were, in all reſpects, matches for 
one another. For all preſumptions are founded on an attentive: obſervation q 
that which happens commonly in the world. But experience teaches every gn, 
that it is moſt common for perſons to marry ſuch as are reckoned their equa, 
Pride, as well as other motives, hinder the bulk of mankind from matching with 
thoſe, who, for it is impoſſible to avoid uſing the phraſes of the vulgar, ar; 


thought to be below them. Law, therefore, will not hold it to be fo Proball, 


that two perſons of unequal, as that two of equal rank conſented to marry each 
other *. FE 1 
Beauty is another circumſtance, from which a preſumption of marriage may 
ſometimes ariſe. Tis true, that marriages ſeldom proceed from love alone, 
The bulk of mankind are actuated by a variety of powerful motives, and are 
by their diſtracting force, enabled to keep their amorous deſires under ſuch com. 
mand, that it is ſeldom love overcomes the united force of pride, of ambition, 
of avarice, and of the other paſſions of the human heart, is rare, therefore, 
for men, regardleſs of every other conſideration, to precipitate themſelves into 
the embraces of the object, which appears to them to be moſt deſirable, and 
inflames their paſſion to the higheſt degree. But all men are compoſed of fleſh 
and blood; and it is impoſlible for any one, who is not impotent, to bealtogethe 
inſenſible to the charms of beauty, and to be equally indifferent to every air, to 
every proportion, to every ſet of features. Of courſe, they are ſometimes catch. 
ed, and, in fpite of themſelves, are hurried on to try every poſſible way of ar- 
compliſhing the ſatisfaction of their deſires. If regard to honour, to chaſtity, 
and to virtue, enables them to reſiſt the moſt powerful temptations, both ſexs 
will ſometimes condelcend to obtain in an honourable, that, which they cannot 
obtain in a dilhonourable way, and to fatisfy their love by a formal marriage of 


one, whom they cannot otherwiſe enjoy. If, therefore, the woman, who claims 
a man for her huſband, is a deſirable creature, it will be held by Law to be, 


becauſe it is more probable; that the man conſented to marry her, than if ſhe 
were perfectly ugly and loathſome. i 

Tis true, beauty is ſaid to depend on taſte ; and, perhaps, in ſome ſort it dos 
ſo. But it would be more proper to fay, that the paſſion of love owes its rik 


to accidents, that is, a thouſand accidents both make beauty produce, and hinder 


it from producing its effect, by making one grow paſſionately fond of the perſon pol: 
ſeſſed of it. For it is not always produced by beauty alone; a thouſand things belides 
help to raiſe it. A fine air, an elegant manner, an obliging behaviour, a fimpic 
neatneſs, ſprightlineſs, good-nature, affability; theſe are, perhaps, more powet- 
ful than beauty, in producing fondneſs, and, of courſe, in raiſing love. Belides 


a thouſand things may conſpire to hinder one, who is owned to be a beauty, from 


being beloved. 


The 


* Aprecably to this doctrine, we find, that the Roman Law preſumed a free woman to be not a concubins 
but a lawful wife; unleſs ſhe had been a common proſtitute, J. 24. F. de rit. nupt. If, therefore, one aſſumed 
a woman of rank and of modeſty to be the partner of his bed, it was neceſſary for him to proteſt, that he meant 
her to be not his wife but his concubine: elſe he would have been held either to hold her for his wife. or. if he 
denied her to be his wife, to have committed a crime, which was, by the Civil Law, called /uprum, and ſubjed 
ed the criminal to puniſhment, J. 3. p. F. de concub, In the ſame manner, neither fornication nor adulterſ 
could, according to the doctrine of the Civil Law, be committed either by or with maid-ſervants in inne e 
taverns : whereas both crimes could be committed both by and with the miſtreſs of the inn. Ab his foeminb 
ſays the Emperor, in J. 29. C. ad leg. Jul. de adult. pudicitiz ratio requiratur, quæ juris nexibus detinentur. el 
* matris familias nomen obtinent. Hæ autem immunes a judiciaria ſeveritate et ſtupri et adulterii præſteniul, 


* quas vitæ wilitas dignas legum obſervatione non credidit.“ 
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The paſſion, therefore, of love, and the recognition of beauty, are very dif- 
ſerent things. Beauty muſt be recognized by every one, who beholds it; but every 
beauty may not be beloved. Therefore, it does not depend fo much on taſte, 
caprice and fancy, as is pretended : for it is not either impoſſible, or even difficult, 
or one to determine, whether an individual will appear to another to be beautiful. 
There is in the nature and the reality of things a certain ſtandard, by which the 
ideas, apprehenſions, and conceptions of the bu/k of mankind are regulated. 
\ whimſical mortal may be conſtituted after a manner quite different from other 
men; ſo that one, who is thought by the world to be a beauty, may by him 
be regarded with perfect indifference, as an object unworthy of attention. But 
this alters not the caſe: for there is ſomething in real beauty, which makes an 
immediate and ſtrong impreſſion, and carries irreſiſtible conviction to the heart. 
Therefore, it admits not of ſo much diſpute, as it at firſt ſight appears to do, 
whether one is or is not ſo beautiful, as to afford juſt reaſon for preſuming, that 
one might be moved by her charms to ſeek by marriage the gratification of his 
aſſion. | > ba | 
'Tis true, all preſumptions are founded on the reality of things, and are 
formed from events, which actually happen in the world. The ſtrength of a pre- 
ſumption therefore muſt be proportionable to the variety, frequency, or con- 
ſtancy of thoſe events; becauſe on theſe depends the degree of probability of the 
real exiſtence of any future one. If an event is obſerved to happen very ſeldom, 
the probability of its happening again is proportionably ſmall. If it happens 
frequently, the probability of its futurity increaſes proportionably, and becomes 
proportionably great. If it is found by experience to happen conſtantly and uni- 
formly, it becomes infinitely probable, i. e. there is a moral certainty, that it will 
happen. The application of this general doctrine to the preſent point is plain. 
For the preſumption of a marriage ariſing from the beauty of her who affirms 
that ſhe is married to another, is ſmall ; becauſe few marriages proceed from love 
Jof beauty alone. The force, therefore, of this preſumption cannot be great, un- 
Jleß it be accompanied by the corroborative evidence of other circumſtances: 
In which cafe, it will add no more than a ſmall pittance of probability to the 
proof, which is already brought. „„ 
The comparative riches of the perſons may alſo afford a preſumption in favour 
of marriage on the one, and againſt it on the other part. For the advantages, 
Jariſing from opulence, are ſo many, ſo apparent, and fo dazzling, that few even 
of thoſe, who cannot be called avaritious, are not deſirous of acquiring them. 
If, therefore, a poor girl ſhall claim a man of fortune for her huſband, the pro- 
bability lies againſt the marriage; becauſe it is not probable, for it ſeldom hap- 
pens, that a man in ſuch circumſtances makes his addreſſes in an honourable 
Way to a poor woman. But if we could ſuppoſe, that it was the woman who de- 
nied the marriage, and the man who claimed her for his wife, the probability 
lies for it: becauſe it is not probable, that a poor girl would refuſe an advantage- 
ous match ; and the probability, which lies againſt it, is removed by the claim 


gainſt the marriage ; becauſe it is ſeldom, that fortunes diſpoſe of themſelves after 
this manner. 5 TE 

The character of the perſons is alſo to be attended to: for it is not pro- 
bable, that a man, whoſe ſole paſſion is avarice, will marry a woman, who 
cannot add one farthing to his ſtock. But, if he is alſo diſpoſed, in an exceſ- 
we manner, to amorous deſires, and is very ſuſceptible of love, his avarice and his 
oV may balance each other; and may deſtroy the preſumption, which is either for 


[1 


In life, and to deſpiſe his inferiors, his pride muſt be taken into the account, 
and by conſidering the aggregate, and by balancing the paſſions, the probability 
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made by the man. In the ſame manner, if a man in low circumſtances, | 
cams for his wife a woman poſſeſſed of a great fortune, the probability lies a- 


or againſt the marriage. Again, if we ſuppoſe him alſo to be proud of his rank 
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wo be eaſily inveſtigated and will depend on the inclination of the yy, 
ance. | 

If the woman has the character of a proſtitute, and can be proved ejthq 

to be or to be thought to be one, it muſt diminiſh the probability of her mar. 
riage: for men ſeldom marry proſtitutes, who, having made light of their ho- 
nour, muſt be abandoned to their luſts, and may, after marriage, continue thok 
practices, which they uſed before it. Beſides, one, who can for money obtan 
the gratification of his paſſion, will hardly chuſe to tie himſelf for life to one 
of whom he will not be able to hinder himſelf from having a bad opi 
nion. 
9194. But it is not upon preſumptions made from the condition of parti 
that the proof of a marriage either will or ought to depend. The evidence af. 
forded by them, like the {ſmall duſt in the balance, mult be of little weight, tho 
it may have ſome. The proof of diſputed 'marriages muſt chiefly depend on the 
actions of the parties concerned in the diſpute. From the nature and circum. 
ſtances of them, preſumptions, ſtronger and weaker, ariſe; degrees of probability 
grow greater or ſmaller; and the evidence becomes, upon the whole, more « 
leſs convincing. Theſe actions may be referred to two different periods, either 
to that which preceded, or to that which followed the time, at which the mar. 
riage is aſfirmed to have been finally concluded. 

'Tis a vulgar obſervation, that females of ſome kinds are coy ; they yield 
not immediately to every impulſe ; they accept not of every offer; a thouſand litte 
_ endearing arts muſt be uſed, in order to prevail upon them to do that, which, 

at the ſame time that they affect to be averſe to it, it would be unnatural for 
them to want inclination to do. 8 
Dr. Swir r, who never omits an opportunity of painting mankind in the mol 
odious colours, has obſerved, and he is perhaps the firſt who made the obfervs 
tion, that the ſhe Yahoo is the only female who admits the male at all ſeaſons 
But he could not have denied, that women have at leaſt ſomething of coyneſs, indeel 
arediſtinguithed by it: for human kind have feelings more delicate than otheranimak 
Hence, thatwhich is inſtinct among other females, becomes a virtue in women, and 
is called Modeſty. I will not ſay with MANDEVILLE, that it owes its original t 
cuſtom and education alone; the ſeeds of it are deeply rooted in human natur:; 
It is a part of the preſent conſtitution of man; and it is uſeful to ſociety. Witt 
out pretending to eradicate thoſe appetites implanted by nature into human kind, i 
makes every thing concerning the gratification of them be conducted with decer- 
cy. Enjoyment, or the power of it, extinguiſhes the violence of deſire; met 
are uſually, by the difficulty of attaining their ends, rendered more keen, that 
they would otherwiſe be, to obtain the accompliſhment of them. Thus, by the 
coyneſs of the woman, the paſſion of the male is enflamed ; mutual affectiu 
is produced; and joys more refined are mixed with thoſe of ſenſe. 

Hence it is not uſual for women to ſurrender their charms immediately even t0 
thoſe, who, they are determined ſhall become maſters of them. Formalities mul 
be obſerved; addreſſes muſt be made; preſents muſt be given; affection mul 
be pretended ; incenſe muſt be offered ; viſits muſt be repeated ; abſence mul 
be pretended to be intolerable. ES 5 0 ; 

One point, therefore, which will be material in the proof of moſt marriage, | 
the amor preambulus, or that courtſhip which uſually precedes marriage. Fot, 
a woman can prove, that a man made his addreſſes, in anhonourable way, U 
making propoſals of marriage to her; that he uſed to make her viſits as ft 
quently as lovers uſe to make one another; that he declared his intentions e. 
ther to their relations or to others; that he made her ſuch preſents as are m 
women on this occaſion : if ſhe can make proof of theſe or of other circumſtans 
which uſually accompany courtſhip, ſhe makes an important ſtep and gains 
important point in the proof of her marriage. For from them ſhe pros 
that the man made propoſals of marriage to her. But, if a woman provGs, td 


propoli 
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propoſals of marriage were made her, and were * by copulation, full proof 
will be held to be made of the marriage C. F. 164. provided the copulation 
happened ſo ſoon after the propoſals were made, as to make it impoſſible for the 
woman to have reaſon to imagine, that the man had changed his mind. For 
he marriage muſt, in this caſe, be held to be actually perfected by the pre- 
med conſent of both parties (y 192.) . Indeed, if the copulation followed fo 
or eren to ſuſpect, from the long interruption of them, that the man had alter- 
ed his reſolution, and broken off the match, the preſumption in favour of the mar- 
tage becomes ſmall ; nay may be totally diminiſhed. It is fo alſo, in caſe ſhe 
had reaſon to ſuſpect the change of his mind from the ſudden change of his be- 
hariour, from the unuſual infrequency of his viſits, from the viſible coolneſs of 
his affection, or from any other circumſtances. Agreeable to this doctrine is 
that of a judgment of the Court of Seſſion, for I remember to have read it ſome- 
where, tho I cannot at preſent light on the place where it is to be found, by 
which it was adjudged, that a woman, who had born a child to a man four years 
afier he had made, or, rather, had deſiſted from making propoſals of marriage 
to her, had no right to him as her huſband; becauſe ſhe could lay the blame of 
her misfortune on nothing but her own facility, by which the was moved to 
yield to his embraces after ſo long and fo expreſſive a ſilence. 

If no previous courtſhip can be proved, a ſtrong preſumption in favour of the 
marriage is loſt ; for courtſhip . uſually precedes marriage. But marriage may 
be proved, for it may be made, without it; people ſometimes make private mar- 
[riages for themſelves, without acquainting others of their intention; ſometimes 
they marry thoſe, whom they have already enjoyed, and whom they had not ori- 
ginally the moſt diſtant intention of marrying. In theſe caſes, the evidence muſt 
depend on the circumſtances, which can be proved for inſtructing the reality of 
the marriage, either by a formal ſolemnization of it, or by the behaviour of the 
perſons towards one another. 


become huſband and wife, the truth of this declaration, and of the circumſtances 
attending it, may be proved by the teſtimony of witneſſes, by writ, or by the 
oath of that party, who denies the marriage. : 


: the behaviour and conduct of the perſons themſelves. For, if they are proved 
to behave to one another, as huſbands and wives uſually do, their conſent will be 
_ Pretumed, proſumprione juris et de jure, from their actions, ſince they imply it. The 


of married perſons, the ſtronger will be the preſumption in favour of the 
marriage: the leſs their conduct reſembles the common conduct of married 
perlons, the preſumption in favour of the marriage will be the ſmaller. 

1 hus, if it is proved, that they did not ſeem to defire to conceal their com- 
| Murication from the world; that they lived openly, in all reſpects, as huſband 
aid wife; that they dwelt in the ſame houſe, eat at the ſame table, and ſlept in 
the lame bed ; the preſumptions in favour of the marriage will become preſumpti- 

| Ons /ig ct de jure, and will make full proof. This will, eſpecially, be the caſe, if 
they behave to one another in ſuch manner as to be commonly held and reputed 
to be married perſons. Indeed, this circumſtance of being, what is by the Law of 
Scotland called, habite and repute has a ſingular force, becauſe the common opinion 
muſt ariſe from the behaviour of the perſons, about whom it is formed, and muſt, of 
neceſſity, come to their ears. From whence it is prubable, that perſons really 
ae, and are willing to be, what they know they are thought to be, married: 


E TT... ©0© 


to behave as if they were really married perſons, and would not have done 


Opinion of the world. 
Tis 


long after the propoſals were made, as to give the woman juſt cauſe either to believe 


If the parties declared, in a ſolemn manner, their mutual conſent de preſenti to 
But, if there was no formal declaration of conſent, the proof muſt ariſe from 


mote near the reſemblance, which their behaviour has to that of the generality 


or it is not to be believed, that, if they were not, they would have continued 


omething to ſhew they were not, after they became acquainted with the general 
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Tis otherwiſe, if they approached each other, as the Secretary did the daugl. 
ter of CHARLES the Great, by ſtealth, and endeavoured to conceal their Qs 
. reſpondence from the world; in this caſe, the probability of the marriage become 
ſmall, and the proof of it muſt depend much on other circumſtances, 

195. But it is needleſs, in a matter of evidence, to be more particular. Then. 
fore, I ſhall conclude this part of the title with the following general obſervation; 

Firſt; It may not be improper to obſerve, that marriage is, in all <6; 
proveable by witneſſes. For it is conſtituted by conſent alone (F 182. g.). By 
conſent may be ſignified as well by actions as by words (5 190. /.). Therefyr 
in all caſes, in which facts are ſpecified, which, taken together, import conſent and 
infer a marriage, proof ought to be allowed to be brought by witneſſes of they, 
For it is abſurd to ſay, that the Law of Scotland knows no other kinds of mar. 
riage, than thoſe, which are completely conſtituted either by a formal ceremogj. 
ous ſolemnization, or by a promiſe followed by copulation: marriage is con. 
pletely conſtituted by conſent alone; therefore, it may be conſtituted, for co. 
lent may be given, in a variety of ways. Of courſe, Witneſſes ought, in al 
caſes, to be admitted to prove facts, which will make it. For the Law has re. 
quired witneſſes to be preſent at the ſolemnization of it. Its intention in requi. 
ring their preſence is to prove, by their teſtimonies, the conſtitution of the mar. 
riage, that is, to prove the conſent de preſents of the parties. But how can they 
prove it otherwiſe, than by proving the ſolemnization of the marriage, the deck. 
rations of the parties, the ceremony of bedding, and other circumſtance, 
which import conſent, and from which it is inferred? Since, therefore, the Lay 
allows conſent and marriage, in one caſe, to be proved by witneſſes, why ough 
it not to allow it in every other? 75 „„ 
Tiis true, in caſe a marriage is ſolemnized, conſent is in ſome ſort actually de 
clared; and that it is otherwiſe, in caſe it is not ſolemnized. But conſent may 
be declared without folemnization. Beſides, the Law holds it to be given, nd 
only when it is actually declared, but alſo when ſuch inſidious expreſſions are uſt 
or actions are done, as are ſufficient to make one believe a marriage to be tru 
intended: for Law allows no body to be benefited by his own fraud. Ther 
fore, if it finds one employing fraud in order to obtain the ſatisfaction of his d- 
fires, it holds him to be bound, in caſe the perſon, whom he meant to deceive, 
chuſes that he ſhould not be free. Of courſe, it muſt admit witneſſes to proie 
every thing concerning marriage. | OED | 

It muſt be remarked, ſecondly, that every diſputed caſe muſt reſt on its ow 
foundation. If the allegations of parties, which have by the Judge been admit 
ted to proof, are ſo far proved, as to afford to his mind a ſincere conviction d 
facts which import a marriage, it is his duty to declare the marriage to hat 
ſubſiſted ſince that point of time, at which, it appears to him, the parties bound 
themſelves to one another; ſince conſent alone and by itſelf conſtitutes marriage 
If the evidence which is brought, ſhall appear to him not to be ſufficient for p16 
ving the marriage, *tis his duty to declare in favour: of that party, who affims 
there was no marriage. Thus, the proof of a marriage muſt in every caſe de 
pend on the force, which all the particular facts and circumſtances proved hat 
to inſtruct it, and to make the Judge believe it to have been the intention of pur 
ties to marry one another. = | 

Only, 3) Every judge ought, in all caſes, to be more diſpoſed to declare, that 
a marriage is, than that it is not conſtituted. For marriage is eſſential to te 
good of ſociety, and ought to be encouraged. But it wili be encouraged In ca 
people find, that the Law will lay hold of every circumſtance in order to bu 
them with connubial fetters. Indeed, I believe, it would be a good Law, which 
ſhould enact, that every man, who had, after a certain age, enjoyed a woman 
| ſhould co ipſo become her huſband. Thus, irregular amours would be effectul 

prevented; and every one would be forced to marry. 
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Laſtly, It muſt be remarked, that the ſame things, which would be held to 
conſtitute a marriage, if done in Scotland, will conſtitute it, if proved to have 
happened in any other part of the Globe. Thus, conſent alone will conſtitute it, 
no matter, whether it be given in Scotland, in England, or in any the moſt re- 
mote corner of the world; whether it be given in a country, in which the Law 
requires certain ſolemnities to the conſtitution of Marriage, or in one, like Scot- 
12nd, in which it requires none. Again a promiſe of marriage cum copula ſubſe- 
J will be held to complete the marriage of the parties, no matter where the 
promiſe was made and the marriage conſummated; whether none of them, one of 
them, or both of them were made out of Scotland. In the ſame manner, = 
other circumſtances, which will make a marriage, if they happened in Scotland, 
will make one in it, tho they happened in another part of the world. The 
reaſon is, the Law of Scotland holds marriage to be a covenant of divine inſtitu- 
tion. Therefore, it holds no more to be neceſſary, than it takes the divine Law 
to require, to render it complete. But it holds, 1690, c. 5. § 24. that the divine 
Law requires no more than bare conſent to render marriage complete. Of courſe, 

it muſt itſelf require no more. But the divine Law is obligatory in all countries, 
Wis the lame at all times, and is intended to be ſpread over the face of the earth. 
Jof courſe, that, which the divine Law holds to conſtitute a marriage in one 


place, muſt make one every where, 1758, Forbes v. the Counteſs of 
S:ratbmore. | 3; | 4 
\ 196. But, tho conſent is alone ſufficient to conſtitute marriage, and no 
anxious ceremonies are required by the Law of Scotland to make a man and a 
Woman become huſband and wife, we are not from thence to imagine, that e- 
very way, by which marriage may be conſtituted, is equally approved by Law ; and 
and that it is held to be indifferent after what manner one enters into it. *Tis 
much otherwiſe ; the Law hath wiſely diſtinguiſhed ſolemn, regular, or public, 
from clandeſtine, irregular or private marriages; and hath given its countenance to 
te former by inflicting puniſhment as well on thoſe who marry, as on thoſe who 
Ware acceſſary to marriages made, after an irregular, clandeſtine or private manner. 
| The entrance into the ſtate of marriage is a matter of the greateſt importance in 
wman life; ſince it may be productive of very oppoſite effects, and may either 
ccome a ſource of perpetual happineſs, or entail perpetual miſery on married 
perſons. If, therefore, there is in human conduct any ſtep which requires ma- 
Wure deliberation, it is that, on the conſequences of which the peace and tranquil- 
ty of life chiefly depend. Hence, Moraliſts, Divines, and Legiſlators have, on 
ll occaſions, delivered it, as a precept of the moral, natural, and divine Law, 
hat every one, who is intending to marry, ſhould, before he carries his deſign into 
xcecution, make it known to thoſe, whom he thinks moſt able and moſt diſ- 
pole to give him good advice upon the matter. Children ought to take the 
advice of their parents, minors that of their guardians, and every one that of 
thoſe his near relations, who, at the ſame time, that they may be preſumed 
o have the warmeſt affection for him, and to have the moſt anxious con- 
* about his real welfare, are ableſt to give him ſound counſel and 
advice. = 
But mankind are often at that time, at which the vigour of their body 
leclares them to be fitteſt for marriage, vehemently enflamed by heat of blood; 
om whence being actuated by the impetuoſity of paſſion alone, they 
come forgetful of the dictates of reaſon, and are regardleſs of the ties of na- 
fre. Children forget the duty which they owe to their parents; others forget 
© reſpect due from them to thoſe, who love them; and are hurried on to take 
N raſh and precipitate ſteps, without conſulting thoſe to whom they are 
dear. | 3 
415 Law of Scotland, attending to the nature of human paſſions, hath en- 
5 e, to reſtrain their impetuoſity by introducing certain ſolemnities previous 
the celebration of marriage. The intention, which it has in the introduction 
a ol 


flamed by paſſion from proceeding immediately to the gratification of their a 


niitics, which, tho they have themſelves done nothing to deſerve them, the rigay 


celebration of marriage, is Proclamation of Bans. Proclamation of - bans is, * th 


of tranſubſtantiation, and enjoined auricular confeſſion, that, before marriax 


ſtatuimus, ut, cum matrimonia fuerint contrahenda, in Eccleſiis per preſbytem 


under Pope Prus IV. it was enacted, that proclamation of bans ſhould be matt 


on which the congregation ſhould be aſſembled for divine ſervice, during tit 


trabendum. The ſame opinions were embraced by the firſt reformers of the Churd 


$5. a work compoſed, in conſequence of an order of the Scotch Privy-counc 


is declared, that the time may be ſhortened at the diſcretion of the miniſtry, 
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of them, is evident; it is to procure, if it can, a delay, and to hinder thoſe. i. 


petites. Thereby the paſſions of thoſe concerned have time to cool; the loyer 
themſelves have time to think; and their relations have both time to get not 
of their purpoſe, and opportunity to give their advice before the Marriage be 
actually completed, or to prevent it, if they think it fooliſh and precipitate, 
Beſides, if thoſe, who were captivated with each other's charms, yieldjy 
immediately to the impulſes of love, ſhould fly into the arms of one another 
they might eaſily happen to commit either inceſt or bigamy. Thus, the peace 
of ſociety might be diſturbed ; the moſt abominable crimes might be committed. 
the happineſs of private perſons might be deſtroyed ; an inceſtuous or adultery 
offspring be produced, and be expoſed to poverty, contempt, and thoſe other cal. 


of human laws makes a neceſlary conſequence of the fatality of their birth, 
| TheLaw of Scotland hath, therefore, approved of certain ſolemnities, which 
had been introduced by the church and eſtabliſhed by cuſtom, and hath appoint 
ed them to be obſerved in the celebration of every marriage. Theſe reſt 
the forms to be obſerved either before, or at the celebration of it. 

$ 197. The only ſolemnity, which is required by Law to be uſed beore the 


ceremony of publiſhing the reſolution which a man and a woman have take 
to marry one another in the pariſh-churches of both the bride and the bride. 
groom, when the congregation is aſſembled for divine ſervice, that, if ay 
one knows any lawful impediment (F 170.) why they ought not to be joinel 
in wedlock, he may declare it at a convenient time and place.” This ceremony 
was obſerved in ſeveral places many centuries ago. At laſt, it was ordained by 
the fifty firſt canon of the fourth general Lateran Council, held A. 1215, unde 
Pope INNOCENT III. remarkable for having given its ſanction to the dorir 


0 


ſhould be celebrated, proclamation of bans ſhould be made publickly by tte 
prieſt. * Specialen quorundam locorum conſuetudinem ad alia generaliter prorogando 


« publice proponantur, Decretal. JI. 4. t. 3. c. 3. de clandeſt. deſponſatione. | 
does not from hence appear directly either on what day, or how often, it be 
hoved the bans to be proclaimed. *Tis probable it was intended, that proc 
mation ſhould be made on a Sunday. Afterwards, the Chriſtian Church begin 
to ſee the uſefulneſs of frequent proclamation. Hence by an act of the Councl 
of Trent, paſſed in the 24th ſeſſion of it, on the 11th day of November 1564 


publickly, by the miniſter of the pariſh, to which the perſons intending to mat 
ry belonged, in the church, on three ſeveral and continual holy days, i. e. days 


ſolemnity of celebrating mals, Idcirco ſacri Lateranenſis concilii, ſub INNOCEY: 
Tio III. celebrati veſtigiis inbercndo pracipit, ut in poſterum, antequam matrimi: 
1m contrabatur, ter a Þroprio contrahentium parocho tribus continuis diebus feſt 
in eccleſia, inter miſſarum ſolennia publice denuntictur, inter quos matrimonium ſit Ol 


of Scotland. Thus, we find it declared, in the firſt book of diſcipline, . 1 


by Mr. KNox and others of the original reformers, ratified by the churc 
and confirmed by an act of the privy-council, dated 17th January 1560-1, 
be expedient, that bans of marriage be publickly proclaimed three ſeveral Sur 
days, unleſs the perſons intending to marry be ſo well known, that no ſuſpiciol 
of danger can ariſe from negle& of making the proclamation ; in which wm 


whence it appears, for this ſeems to be the meaning of the words, that the 1 
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ſry had a diſcretionary power to hold it ſufficient, tho the bans were not pro- 
daimed either fo often as thrice, or on three ſeveral Sundays. Accordingly, it 
js exprelsly enacted, by act of Aſſembly 1638, Sef. 23. 24. art. 21. that preſby- 
cries ſhall have power to diſpenſe with proclamation of bans altogether on ſome 
neceſlary occaſions, The Directory for the public worſhip of Gop, compoſed 
by the Aſſembly of proteſtant divines, which met at Weſtminſter 4. 1644, 
feceired into the church of Scotland, and approved by act of the General As- 
ſemoly, directs purpoſes of marriage to be publiſhed three ſeveral Sabbaths 
in the congregations, to which both the parties, intending to marry, do re- 
ſpectively belong. And the 18th act of Aſſembly 1698, and 5th act of Aſſembly 
1699, do expreſsly appoint and ordain, that proclamation of bans ſhould be 
made in all the churches of the place or town, within which the parties in- 
tending to marry reſide, three ſeveral Sabbaths, immediately before divine wor- 
ſhip begins before noon. my 1 N 

From what has been ſaid, it appears to be agreeable to the eſtabliſhed order, 


Before every marriage, except that court, if there is now any, which hath power 
to do it, diſpenſe with this ceremony, 2) Three ſeveral times, 3) On three ſe- 
vcral Sundays, 4) Within the parochial churches of both the bridegroom and 
the bride. Accordingly, this ſeems to be held to be the known and fixed law 
of the land by an act paſſed 10 Ame, c. 6. by which it is enacted, that no 
epiſcopal miniſter, reſiding in Scotland, ſhall preſume to marry any perſons, but 
thuſe whoſe bans have been duly publiſhed three ſeveral Lord's-days, either both 
in the epiſcopal congregations which the parties frequent, and in the churches 
to whom they belong as pariſhioners by virtue of their reſidence; or, if they hap- 
pen to be either neglected or refuſed to be proclaimed within 'the eſtabliſhed 
church of the pariſh, in the epiſcopal congregation which the parties frequent. 
Theſe authorities from the eccleſiaſtical law have greater weight, not only 
becauſe they have been confirmed by cuſtom and by the opinion of the people; 


conſtitution of the church, and ordain all perſons, who procure themſelves to 
be married in a diſorderly manner, i. e. contrary: to this laudable and eſtabliſhed 


which is entered into without obſerving the forms eſtabliſhed by the church, 
muſt be held by the Civil Law to be irregular, diſorderly and clandeſtine, and 
makes thoſe, who procure themſelves to be married without obſerving theſe forms, 
lable to be puniſhed with the pains of Law. 174176 
All perſons, therefore, who marry after this clandeſtine manner, without preced- 
ing proclamation of bans,” offend againſt the order of ſociety, and are juſtly or- 
banned by Law to be puniſhed according to their rank, and to the circumſtances of 
their delinquency. For people may procure themſelves to be married either in Scot- 
land, or out of it, for inſtance, in England. or in Ireland. If they procure themſelves 
to be married within the kingdom of Scotland, they are ordained by 1661. c. 34. 
1) To be puniſhed by impriſonment during three months, 2) To pay, each noble- 
man, to0004, Sc.; each baron and landed gentleman, 1000 merks ; each gentle- 
man and burgeſs, 500 J.; and every other perſon 100 merks; 3) To remain in 
Priſon, till they pay each of them theſe reſpective penalties ; which, it is further 


Where the delinquents dwell, If perſons, who have their ordinary reſidence in 
Scotland, procure themſelves to be married out of it, for in{tance, within the 


ordained to be puniſhed by a pecuniary mul&, each nobleman of 1000 J. Sc. 
ach landed gentleman of 1000 merks Sc. each burgeſs 500 J. Sc. each other 
lubſtantial perſon 500 merks Sc. each yeoman 100 J. Kc. each perſon of 
inferior quality of 100 merks Sc.; the one half of which penalties, it is en- 


0 acted, 


conſtitution and practice of the church, that proclamation of bans be made, 1) 


but alſo becauſe all the acts of parliament, made for preventing clandeſtine and 
regular marriages, do conſtantly and expreſsly refer to the eſtabliſhed order and 


order and conſtitution of the church to be puniſhed. A marriage, therefore, 


declared by the act, ſhall all be applied to pious uſes within the ſeveral pariſhes, 


kingdoms of England or of Ireland, without proclamation of bans, they are 
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acted, ſhall belong to the king, the other half to the pariſhes, where the deln 
quents dwell. | - FI 5 : 

But, becauſe the perſons, who obtained themſelves to be thus clandeſtingy 
married, might happen to be poor and unable to pay the fine, it is enaqel 
that delinquents of this condition ſhould be corporally puniſhed with 2 
and irons agreeably to the general maxim of Law, qui non habet in ere, li 
in pelle. | eee 7" DMA 

Ee. to ſecure the execution of the act, his Majeſty's Advocate and the Provy. 
rator for the church are ordained to ſue before the civil judge, all, who con, 
dene the act, or any part of it, for payment of the penalties above-mentionel 

Proclamation of bans, if it is followed by actual marriage, produces ſional 
effects; it makes the woman ceaſe to be ſui juris, and deprives her of the pong 
of granting any deed, without a good and valuable conſideration, or, as we cal 
it, any gratuitous deed, which may be hurtful either to her own intereſt or tothy 
of her huſband. The reaſon is, becauſe the law preſumes all ſuch deeds to h 
fraudulent on the part both of the bride, who grants them, and of thoſe in whoj 
favour they aregranted, and to be contrivances for defeating the rights which th 
bridegroom will have after the marriage is perfected. Therefore, it makes then 
liable to be ſet aſide at the ſuit of the huſband. Ha. 7th June 1605, Swyne,= 
5th July 1611, Fletcher. — Dil. 29th Fan. 1633, Scot.—Home, March 1682, 
Grant.—St. 5th January 1666, Lady Bute | 15 

Since gratuitous deeds, granted by a woman in this condition, are void. 
able, becauſe they are granted by her with a fraudulent intention to perſon 
who are preſumed to be partakers of the fraud; 'tis plain, that the law muſtre 
quire ſome convincing evidence of their participation of the fraud; for it male 
not deeds, accepted by perſons in bona fide, liable to be ſet aſide. The evidence 
requires, is the very proclamation of bans ; which, it preſumes, makes the purpoſed 
marriage come to the knowledge of-every body, puts all the world in mala fil 
to accept of gratuitous deeds from the bride, and makes ſuch, as accept of then, 
partakers of her intention to cheat her huſband. _ 

But it is not ſufficient, that proclamation of bans be made in the part 
church of the bridegroom ; proclamation, made at it, puts ſuch alone, as lie 
within this pariſh, in mala fide: it muſt alſo be made at the pariſh-church d 
the bride; elſe the deed will not be voidable; becaule it is the reſidence of the 
bride, which is principally conſidered in this matter. For, unleſs the proclans 
tion be made in her pariſh, there is nothing done to put the world in mala fit 
to deal with her, Du. 8th July 1623, M*Doual. If proclamation is made it 
both their pariſhes, the whole world is put in mala fide, as well thoſe, who reli 
without, as thoſe who live within the pariſhes, to which the bride and the bride 
groom belong. 5 NW 

Since gratuitous deeds, granted by a bride after proclamation of bans, are liabe 
to be ſet aſide ex capite fraudis, tis plain, that they. muſt be voidable in all cales 
in which fraud myſt be preſumed, i. e. in which thoſe, in whoſe favour the deeds 
are made, either did actually know, or muſt be preſumed to have known th 
purpole of marriage; whether the bans were or were not duly proclaimed in ths 
pariſh churches of both the bride and the bridegroom, D. Husband and uiſ 
3d July 1722, M*Lellan. Thus, if a deed was granted by the bride to a cν,̃ 
' perſona, v. g. to a fon, who muſt be preſumed to know her intents 
whether bans have been or have not been proclaimed, it muſt be voidabl; 
becauſe one ſo nearly related to the bride cannot be ignorant of her intent!» 
and is, by Law, preſumed to be particeps fraudis, St. 18th Dec. 1607, Git 
leſpie, | W 
We deeds granted by brides are voidable only ex capite fo tis platl 


that gratuituus ones can alone be ſet afide ; and that onerous ones are not liabe 
10 be ſo: for an onerous deed can hardly be fraudulent, Far. 1723, WotherſP 
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9198. After proclamation of bans has been regularly made (5 19. ), the 
nest ſolemnity required by Law is the formal celebration of the marriage ; that is, 
it muſt be celebrated by a perſon authoriſed by Law to folemnize marriage. 
The perſons authorized by Law to celebrate marriage, may be divided into 
wo ſorts, 1) The miniſters of the eſtabliſhed church of Scotland ; and 2) Thoſe 
Jifenting clergymen of the church of England, who are qualified according to 
Law, 101070 Anne, c. 6,—19n0 G. II.—2 1 G. II. to preach, and to make uſe 
of the ſervice and liturgy of the church of England, in their Epiſcopal diſſenting 
meetings in Scotland. Theſe are the perſons, to whom alone the Law of Scotland 
entruſts the power of ſolemnizing marriage. This appears 1) From the expreſs 
words of all the acts of parliament, which relate to clandeftine and irregular mar- 
rages: for they have one uniform ſtyle, and ordain puniſhment to be inflicted on 
all ſuch, as procure themſelves to be married by other than thoſe perſons, who are, 
by the eſtabliſhed church, authorized to celebrate marriage, 1661, c. 34.—1672, 
. 9.— 1695, c. 12.—1698, c. 6. It appears 2) From the conduct of the Legiſ- 
ature, at ſeveral different periods: for, in the year 1695, a ſhort time after the 
Revolution, the parliament, of Scotland did, by the 12th act of that year, ſtrict- 
ly prohibit all outed miniſters to ſolemnize marriage. In order to underſtand the 
meaning of this word, *tis neceſſary to look into the hiſtory of thoſe times. Im- 
mediately after the Revolution, the epiſcopal government, which was at all times diſ- 
agreeable to the inclinations of the people of Scotland, and had, by the cruel, 
tyrannical and forcible means employed to introduce and to protect it, been render- 
ed odious to them, was aboliſhed 1689, c. 3. thoſe rs "ing miniſters, who 
had, on the Reſtoration of CHARLES II. and of epiſcopacy, been thruſt 
out of their churches, and were, at the time of the Revolution, alive, were reſtored 
to thoſe churches, out of which they had been thruſt, and were impowered to 
exerciſe their ſacred functions in them, by 1690, c. 2. ; and the preſbyterian go- 
vernment was, by 1690, c. 5. re-eſtabliſhed. The conſequence was, ſeveral of 
the epiſcopal clergy were obliged to re their churches, partly that they might 
make way for the preſbyterian miniſters, who were reſtored to the churches, of 
which they had formerly about 1661 been poſſeſſed, and out of which they had 
then been thruſt ; partly becauſe they would not conform to the new and preſby- 
terian eſtabliſhment. All thoſe miniſters, therefore, who were for theſe reaſons 
obliged, at the Revolution, to leave their churches, were, by 1695, c. 12. ſtrictly 
prohibited to ſolemnize marriage, under the pain of being impriſoned, till they 
hould find caution that they would go out of the kingdom of Scotland, and 
would never return to it. Ma F TY + 
And the Law of Scotland was held to confine the power of celebrating marri- 
age to the miniſters of the eſtabliſhed. church ſo cloſely, that, when fortune 
leemed to look with malignant eyes on the liberty of Britain, and the admi- 
Wiſtration of affairs was devolved on a party, which was ſuſpected of meditating 

Ichemes deſtructive of the happineſs of their country, an expreſs a& of parlia- 
ment appeared to be neceſſary, and was, therefore, made for reſtoring thoſe of the 
Nepiſcopal communion to the free and undiſturbed exerciſe of their religion. In it 
dhauſe was inſerted, by which the 1695, c. 12. was expreſsly and totally repealed, and 
| ſenting epiſcopal clergymen were, among other things, impowered 0 celebrate 
| P'Marriag s | | $A 


= From hence it appears plainly, that the diſpoſition of the antient Law of Scot- 
Ind, by which the miniſters of the eſtabliſhed church were alone impowered to 
olemnize marriage, muſt be adjudged {till to continue m force, in all points, 
| thoſe alone excepted, in which it has by the Legiſlature been expreſsly altered. 
Wt it is plain, that the miniſters of the eſtabliſhed church were by the antient 
aw, becauſe they were by the church of Scotland the only perſons authoriſed 
to celebrate marriage; and that only one alteration has been made of it, viz. 
99 Ame, c. 6.; by which the epiſcopal diſſenting clergy were, if qualified accord- 
| | | X | | mg 
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ing to Law, authorized and impowered to celebrate it. From whence it neceq, 
rily follows, that no other perſons, either clergymen or laymen, have ay, 
rity to celebrate marriage. Therefore, 1) Not only all prieſts of the church of 

Rome, but alſo 2) All other proteſtant diſſenting miniſters, except thoſe abore 
excepted, are prohibitedito celebrate it; and, if they do, they become liable i 
be puniſhed by the pains of Law. ?Tis true, the Law at preſent points its ſandign 
chiefly againſt the popiſh clergy, and thoſe diſſenters, who are diſaffected to the 
preſent eſtabliſhment. But at the ſame time, all proteſtant diſſenters, ex 
ſuch of the epiſcopal communion as are qualified, are and mult be held to be i. 
cluded under the letter of the Law; becauſe they are not ſtrifiſſimo jure, e. 
titled to the benefit of the Toleration. Tis true, the ſpirit of the governmey 
as well as of the times, regarding with an indifferent eye the whimſies of mar. 
kind, makes people diſpoſed rather to ſport themſelves with the views of the 
nonſenſe of human kind, and to contemplate with a ſtudious eye the vation 
ſcenes of human folly, than to perſecute the vulgar becauſe they are fools. Henct 
every form of nonſenſe and of folly, which is not believed to be ſubverſive g 
the true principles of government, deſtructive of the liberties of mankind, and 
dangerous to the conſtitution of Britain, is tolerated in a moſt liberal manne, 
So that it is become neceſſary to connive at every ſet, from which no dangerj 
apprehended, and to allow the clergy of theſe ſects to exerciſe. every offce 
which is generally believed to make a. part of the ſacred function. Conſequently, 
if they preſume to celebrate marriage, tho they are, no doubt, comprehende 
under the ſtrict ſanctions of the Law, they ought not to be proſecuted, or to be 
brought to puniſhment, but to be tolerated, provided they celebrate no marriagy 
of which bans have not been publickly proclaimed. „ 

If diſſenting miniſters, who have not the benefit of the Toleration, are, much 
more muſt laymen of all denominations be held to be prohibited to celebrate li 
I fay, laymen of al/ denominations ; becauſe all laymen are, indifſcriminatej, 
prohibited to marry, whether they be, or be not veſted with publick author 
For the Law of Scotland confines the power of ſolemnizing it preciſely to tho: 
who are by the eſtabliſhed church authorized to celebrate it; i. e. to the mit: 
ſters of the eſtabliſhed church, and to thoſe others, whom I have mentioned. | 
does not any where devolve this power either on private perſons, or on magiſtrate 
or on other laymen vetted with authority. Conſequently, neither the Lord 

Seſſion, nor the Lords of Juſticiary, nor the Barons of Exchequer, nor Con. 
miſſaries of Dioceſes, nor Sheriffs of Shires, nor Magiſtrates of Borougly 
nor Bailiffs of Regalities, nor Bailiffs of Baronies, nor Juſtices of the Pract, 
nor any other magiſtrates, are by Law impowered to celebrate marriage: { 
each of theſe has a certain juriſdiction and a certain power entruſted to hin; 
and he cannot, by his own authority, extend his power, and aſſume a juriſdictis, 
which was not delegated to him, eſpecially when the Law has expreſsly intruſte 

t to others, and has ſtrictly prohibited any but thoſe to whom it has comm 
ted it, to exert it. So much 1 thought it neceſſary to fay, becauſe I know It 
a vulgar error, that magiſtrates are impowered to celebrate marriage. No doll. 
a marriage, celebrated either by a magiſtrate or by any other perſon, is valid; pr 
vided the parties themſelves conſent ; becauſe it is not the celebration of the wi 
Triage, but the conſent of parties, which makes them become married peri 
However, tho the marriage be valid, the magiſtrate, who celebrates it, 9 
ally if it is celebrated without proclamation of bans, is liable. to be puniſhed. 

9 199, The penalties, which are by Law, 1661, c. 34. ordained to be inflide 
on ſuch as procure themſelves to be married by perſons, who are not legally ® 
 thorized to celebrate marriage, ($ 198.), are the ſame with thoſe ordained 
be inflicted on ſuch as marry without proclamation of bans (F 197.). T 
that marriage has for many years paſt been as free as the conſtitution of Wy 
country, the manners of the people, or the opinions of the times; and that : 

x e ee 


«ample of puniſhment, infſicted on any ſolely for obtaining themſelves to be 
married by one, who was not legally impowered to ſolemnize marriage, can be 
ted. But this proves no more than that thoſe, to whom the care of this 
art of public affairs has been committed, have been willing to indulge the people 
in their folly, and to connive at delinquencies, which are not. eſteemed to be 
totally ſubverſive of the order of ſocicty. It proves. not, that either the Law 
or cuſtom hath exempted the delinquents from puniſhment; elſe every crime, 
which happens by connivance to pals unpuniſhed, mult be held to have acquired 
in exemption from puniſhment, and to have got the ſanction of cuſtom to approve 
of it: which is abſurd. Wl Ora 17 To 

f ſuch, as procure themſelves to be married by one, who is not by Law autho- 
ed to celebrate marriage, are, a fortiori thoſe, who marry one another without 
any formal celebration of their marriage, are liable to be puniſhed. For their 
marriage is at leaſt as irregular, as clandeſtine and as private as that of the others. 
Therefore their delinquency, being as great, muſt be as ſeverely puniſhable. 

If perſons, who obtain themſelves to be married in an irregular manner, either 
Without proclamation of bans, or by one who is not authorized to ſolemnize 
marriage, are by Law ordained to be puniſhed ; much more ought thoſe, who 
azoravate their delinquency by obtaining themſelves to be married not only by 
one who is not by Law authorized to celebrate marriage, but alſo without pro- 
damation of bans, to be puniſhed. For their contempt of the Law, and infring- 
ment of the order of ſociety, are evidently great on a double account. 


riages, bath ordained puniſhment to be inflicted not only on the parties, who ob- 


Tv itnefſes to marriages celebrated after an irregular and clandeſtine manner. For 
they are acceſſary to the diſorder, which is committed (F 196.) 


Perſons, who preſume to ſolemnize marriage, either when they are not by Law 
authorized to celebrate it, or when they know that proclamation of bans has not 


be ſeized and impriſoned on the warrant of any ordinary magiſtrate, or juſtice of 
peace, 2) To be puniſhed a) by perpetual baniſhment out of the kingdom of Scot- 
land, and b) by either a pecuniary or a corporal puniſhment, in caſe it ſhall 
appear to the court, before which they are tried, to be proper, that they ſhould 
be puniſhed by ſome other ſuch puniſhment, over and above baniſhment. Laſtly, 
they are ordained never to return to Scotland, under the pain of death. 

Thoſe, who are witneſſes to the celebration of clandeſtine marriages, are, by 
1693, c. 6. ordained each of them ſeverally to be puniſhed either by a pecuniary 
mulct of 100 J. Scorch, toties quoties, to be applied to pious uſes within the pariſhes, 
within which they dwell; or, if they are inſolvent, by an arbitrary corporal 
panthment.:! Pre %%, —ö—”V £413. TH N 
And, in order more effectually and more eaſily to diſcover both thoſe who ſolem- 
nie, and thoſe, who are witneſſes to the celebration of clandeſtine and irregular mar- 
nlages, it is, by 1698, c. 6. enacted, 1) That ſuch, as ſhall have obtained them- 
{elves to be clandeſtinely or irregularly married, ſhall, when required, declare 
the names and additions both of the perſon, who celebrated their marriage, and 
of the witneſſes to its celebration; and 2) That if, when required, they ſhall re- 
fuſe to declare, they ſhall, inſtead of the fines appointed by 1661, c. 34. pay, 
each nobleman 2000 J. each baron and landed gentleman 2000 merks, each gen- 
deman and burgeſs 1000 J. each other perſon 200 merks Scorch, to be applied 
to pious uſes within the pariſh where they dwell; and 3) That they ſhall be impriſoned, 
until they declare who celebrated, and who were witneſſes to the celebration of their 
Marriage, For this ſeems to be the true meaning of 1698, c. 6. that, if they ſhall, 
When required, declare the names and additions of the perſons, who either celebrated 
or were witneſſes to the celebration of their marriage; they ſhall be puniſhed wy 


—— 


Tit. III. into the State of Marriage. 175 


$ 200. But the Law, more effectually to prevent clandeſtine and irregular mar- 


tain themſelves to be married, but alſo on thoſe, who either celebrate, or are 


been made, are by Law, 1661, c. 34.-—1698, c. 6. ordained, 1) To be liable to 
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by thoſe puniſhments, which were, before the act 1698, ordained by 1661, . 

to be inflicted on them ; but that, if they refuſe to declare, they ſhall then 
puniſhed, not by the pains of 1661, c. 34- but by thoſe of 1698, c. 6, g 
that the puniſhment only inficiando creſcit. For it would be abſurd to ſuppoſe; 
heavier puniſhment to be ordained to be inflicted for the refuſal alone than fn 
the principal delinquency. It would be abſurd, - therefore, to ſuppoſe i; hy 
have been the intention of the Legiſlature, that the puniſhment Both of 166; 
c. 34. and of 1698, c. 6. ſhould be inflicted on one, who did no more thy 
add this to his former delinquency. | 


Having thus ſhewn, 1) What perſons may lawfully enter into the ſtate g 
marriage, and 2) How perſons, intending to marry each other, enter into thy 
ſtate ; it is time to proceed, in the third place, to ſhew the effects which marriag 
has during its ſubſiſtence (F 169. ). 5 N 


ITL . 56 
Of the Effects, which Marriage has during its Subſiſtence. 


§ 201. H E primary end of marriage is the procreation of children; it 
ſecondary end is the mutual happineſs, comfort, and enjoymen 


of the ſpouſes (F 169.). Therefore, the efte&s of it muſt reſpe& either the 


perſons, or the patrimonial intereſts of the married perſons. | 

*Tis not perhaps methodical, but it may not be improper to treat, frſ d 
thoſe effects which are dependent on the ſecondary end of it, and concern the 
eſtates of the married perſons: for the others, concerning their perſons, it will he 
more proper to explain immediately before the doctrine * of the diſſolution d 
„ marriage.” PL | 


. 


N es oe a 


Of the conventional Effeds, which Marriage may have on the Eſtates of 15 
ried perſons. | : | 


8 202. P order to underſtand the effects which marriage has on the patrimo 
ed. For, 


nial intereſts of the married perſons, two caſes muſt be diſtinguilt 


Perſons intending to marry one another either do or do not determine by cat 
tract before marriage the effects which their marriage ſhall mutually have d 
their eſtates. In cafe they determine them by contract, it muſt regulate the cf 
of the marriage, and the rights of both parties. For the procreation of childra 
is the primary end of marriage. Therefore, the Law allows the parties to ag 


about their pecuniary intereſts, and to determine them before marriage, ® 


they beſt can. But mankind are frequently precipitated by paſſion to mail) 
without deliberation ($ 196.), and are often unmindful to make agreements before 
hand. Therefore, the Law has wiſely taken care to determine the effects of mit 
riage, the rights of married perſons, and the intereſt which they ſhall have in each 
other's eſtate. Its determinations are founded on principles, which appear t9" 
to be moſt conducive, upon the whole, to the happineſs of ſociety. It preſums, 
therefore, that all thoſe, who neglect to enter into ante-nuptial contracts, and u 
determine by them the effects of their marriage, are willing to AGO og 
| | g ec! 
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deciſions of the public Law, and to hold themſelves contented with the proviſions 
made by it. | a Z . 

5 203. The power, which a bride and bridegroom have of determining the 
fects which their marriage ſhall have on their eſtates, is moſt extenſive: for they 
may enter into any articles of agreement, which they pleaſe, and which are not 
repugnant to the primary end and to the idea of marriage. 
Thus a man may ſettle either all, or a part of his eſtate on his bride, and 
may determine the order of the ſucceſſion to it, according to his pleaſure. 
If the agrees to the terms propoſed by him, and enters into a ſolemn ante-nup- 
tial contract concerning them, the contract will ſtand good; neither the man, 
nor the woman will be reſtored againſt it, no matter, whether the woman 
brought a great or a ſmall portion, or no portion at all: provided the bridegroom 
had full power to diſpoſe of his eſtate, or had at leaſt power to do that, which 
he has done. Bs | OT | 
jn the ſame manner, a woman, who has the free diſpoſal of her eſtate, may 
provide him to no more than an yearly revenue out of it during the marriage, 
or to a jointure, payable after the diſſolution of it: and theſe things may be 
done without regard to the rank, dignity, ' eſtate, or condition of the ſpouſes. 
Again, a man may, by an ante nuptial agreement, renounce all thoſe rights, 
Johich are, by the Law of Scotland, comprehended under the appellation of 5 
mariti, D. Huſband and wife, 23d June 1730, Walter. — Campbell. —t'a. 
5th Feb. 1745, Truſtees of Mrs. Murray *. Therefore, he may effectually re- 
nounce all right, intereſt, or title, both to the. moveable eſtate of his wife, and 
to the adminiſtration of her heritable one; to both which he is, in conſequence 
of his marriage, by the Law of Scotland, entitled, unleſs he makes a ſpecial re- 
nunciation of them, or to the proviſions, which the Law makes for him, in 
cale he ſhall ſurvive her. In ſhort, he may exclude himſelf from having any 
management of any part of her eſtate, and from intermeddling in any fort 
with it, : | 55 

After the ſame manner, a woman may effectually exclude herſelf ſrom any 
nght, which, unleſs her huſband takes care to get her to renounce it by a parti- 
cular proviſo, ſhe, would have in conſequence of her marriage. | : 

\ 204. However, tho the Law has allowed a bridegroom and a bride to deter- 
mine the effects which their marriage ſhall have on their eſtates, it has in ſome 
particulars circumſcribed their powers. It hinders them from making any agree- 
ment, which it apprehends to be eſſentially contradictory to the primary end and 
to the nature of marriage, (F 203.) and, in caſe ſuch articles are made, it holds 


{hip between huſband and wife; the family becomes, as it were a Company or uni- 
der ſitas, conſiſting of a man and woman. But one of the partners being a man, and 
the other a woman, and nature being thought to have given the males a pre- emi- 
nence above the females; the Law has therefore given the huſband dominion 
and ſuperiority over his wife, and has enjoyned her to obey and to ſubmit to 
his will, R. M. J. 2. c. 16. $ 13.—/. 3. c. 17. $2.—YQ. A. c. 12.4 6.—c. 20.—flf. 
,. 0. 19. FI. 8.— Gen. c. iii. v. 16. The huſband, ſays St. Paur, is the head of 
the wite. Therefore, Wives ought to be ſubject to their own huſbands, Epheſ. 
„M. d. aa, 23, 24. Coloſſ. c. iii. v. 18. Tit. c. fl. v. 4, 5. 1 Peter c. ili. 
v. 1. Oc. Since, therefore, both the Law and the Goſpel have made the huſ- 
band the head of the family, he cannot renounce the rights, which flow from 
IS ſuperiority, are held by Law to be eſſential to the nature of marriage, and 
are mieparable from the Idea of it. Of courſe, he muſt always continue to have 


Yy the 


„ I” 


lt was otherwiſe in antient times, Sr. zoth June 1670, Gregi—H. 668, — F. 14th Tuly 1709, Vallange. 


| f0 P. —_ was ſubtile. The right, which the wife acquired by the renunciation, was itſelf held to fall under the 
| i, | ; a 


make over either all, or a part, or none of it to the bridegroom; or ſhe may 


them pro non ſeriptis and to be void. For marriage introduces a ſort of partner- 
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the adminiſtration of e family, and of every thing which belongs to it: for he 
is the maſter of it. ?Tis true, the parties may determine the parts of their leparat 
eſtates, which ſhall belong to the univerſity, and ſhall not fall under comgy. 
nion; but, if-any thing is allowed actually to fall under it, the huſband mul 
alone have the adminiſtration of it. So that every renunciation of thoſe right; 
which he has as head of the univerſitas,. is ipſo jure null and void, Sr. gth Fe 


667, Lord Collinton: nor is what was ſaid above, to wit, that the hy; 


band may renounce his right not only to the perſonal eſtate, but alſo to the 
adminiſtration of the heritable eſtate of his wife, contradictory to this dodrin: 
for an heritable eſtate, belonging to a woman, does not, as we {hall fee after. 
wards, fall under that community of goods, which is conſequent on mar. 
riage. mT 5 0 

But the Law has, further, limited the powers of a bridegroom and a bride 


and hinders them from making any agreement, which is contra bonos mores, gr 


is contrary to good manners: for every agreement which is contra bonos mure, 
is rejected by it. Of courſe, every article of agreement, which a bridegroom 
and a bride make contrary to them, is held pro non ſcripto, is not obligatory, aud 
is void. Suppoſe them, for inſtance, to agree between themſelves, and to make 
it an article of their marriage- contract, that the bridegroom {hall not be bound 


to maintain his family ;* that the wife ſhall not be obliged to take care of 


her houſhold;” that donations made by them to one another during thei 
marriage, ſhall be irrevocable; theſe, and all other articles, which are can 


 bonos mores, it is not in their power to make. Therefore, in caſe they make 


them articles of their contract, they are held pro nor ſcriptis, are ineffectual, and 


are void. The reaſon is, becauſe they cannot, by their conſent, either cancel the 
obligations, under which they lie to do their duty, or make it lawful for then 


to neglect to do it, J. 5. F 1. J. 22, 28. F. de pad, dotal. | 

But tho the powers of a man and a woman of determining by an ante-nupti 
al contract the effects, which their future marriage ſhall have, are thus circun- 
ſcribed by Law, they are, in other reſpects, moſt ample and moſt extenſive, 
So that their agreements and determinations, when they are clear and exprel 
mult take place. When they are, from the words of the contract, obſcure and 
ambiguous, the import of them muſt be determined from connecting the ſpirit ol 
the Law with that, which appears, upon the whole, to be the ſpirit of the cot 


tract and the intention of parties. 


LY. 


Of the legal Effect. of Marriage; and firſt, of the Rights, which the Hubau 
OO acquires in the moveable Eſta e of his Wife. 


98 20 JT caſe the parties themſelves entered not into a contract before marriage, 


the determinations of the Law muſt take place, and the married pf 


ſons will, each of them, have thoſe rights which Law has ſaid they ſhall hate 


I ſhall explain, firſt thoſe which the huſband acquires in the eſtate of his wife 
and ſecondly thoſe, which the wife has in the eſtate of her huſband.. 

Marriage, it has been faid (5 169.), is entered into by a man and! 
woman; it is intended for the production of certain effects; theſe effects m 
be produced by the united endeavours of the perſons, who enter into it. 
courſe, it is, as it were, a contract which is made between them, that they mij 
alliſt one another in accompliſhing the ends of it. : wh 

One of theſe ends is the procreation of children, (d 169.). Therefore, th 


huſband and wife muſt live in one family and in one houſe together, ky : 


* - _ 


Tit, VI. is the moveable Eſtate of bis Wife. 179 


(15: F. de ſenat. fil. 4 + ritu nupt. The conſequence is a fictitious 
unity of perſons between the ſpouſes, (F-x76.)—Gen. c. ii. v. 21, 22, 23. 


But the man is by nature ſuperior to the woman (F 204). Major dignitas eft 


0 enter into his family. Thus, his houſe is that, in which the family ought to 
ive, and is therefore called by PomeoNntvs, J. 5. F. de ritu nupt. domicilium 
»111imo:mi; and every thing, belonging to it, falls under his denomination. Of 
qurſe, the unity of perſons, which ſubſiſts between huſband and wife, muſt 


to be abſorbed in his perſon. | 

Since the perſons of both the ſpouſes are abſorbed in that of the huſband alone, 
it follows, that the perſonal eſtate of both of them muſt belong to him alone. 
Therefore, the property of the perſonal eſtate of the wife muſt accrue to him. 
For, her perſon being abſorbed in his, that part of the eſtate, which accompanies 
her perſon, que ſequitur perſonam, muſt become his property. But thoſe things, 


prictor. Therefore, | 


che moveable eſtate, which his wife either 1) has at the time of her entrance 
into marriage, or 2) acquires during its ſubſiſtence,” arg. Q. A. c. 20. By her 
moveable eſtate are underſtood all thoſe things, and thoſe things alone, which 
are reckoned, by the Law of Scotland, moveable quoad jus mariti et uxoris, 
[4 160.). For inſtance, bonds, granted to a wife for money lent by her, or to 
rhich ſhe has come to have right, bearing intereſt, are not comprehended un- 
er it. Conſequently, they do not fall under the jus mariti, St. 28th June 1665, 
Piccairn—4th Fuly 1676, Rollo, For ſo are called all thoſe rights, which a 
uſband acquires, by Law, to the property and to the adminiſtration of the 
eſtate of his wife. | . ; 


pt his wife: for his right is full and complete. Tis indeed common for 
le writers on the Law of Scotland to ſay, that marriage introduces a ſociety or part- 


ommuuon in conſequence of the marriage. But this is not to be underſtood, as 
| a real partnerſhip was the conſequence of it; as if the rights of both 
ouſes were the ſame; or as if the wife had the ſame power which the 
{band has over thoſe goods which are faid to fall under the communion. 
is much otherwiſe® ; they are ſaid to fall under communion, becauſe the aft- 
tion, which a man is ſuppoſed to have for his wife, makes her uſe to call e- 
cry thing belonging to him hers ; beſides, on the diſſolution of the marriage, 
here is a diviſion of the moveables belonging to the huſband, made be- 
veen the wife and his repreſentatives, or the huſband and the repreſentatives of 


Wit at that time. But, during the marriage, the rights of the ſpouſes are very 


vo mcans, rights equal to thoſe of her huſband. For by her marriage ſhe 
be Property of her whole moveable eſtate; it becomes, immediately, wholly 


le exerciſe all the powers, which by Law belong to the proprietor of any thing, 


K. M. J. 2. c. 36. $7.8. Hence marriage is called a legal aſſignment made 


a ite to her huſband of all her moveable eſtate. For it is, by the Law itſelf, 
| Fea in him, without any intimation, delivery, or apprehenſion of poſſeſſion. 

j From hence it follows, that moveable debts, due by the huſband to the wife, 
f e extinguiſhed and cleared by the marriage. Thus, money, due by his bill to 


W Cleared by jt; becauſe the bill, or right depending on it, being a part 
=_ of 


* 
See DiaLETox's doubts, legitima liberorum. 


i ſext virili, I. 1. p. F. de ſenat. She, therefore, ought to ſubmit to him, and 


make that of the woman yield to the ſuperior dignity of the man, and be held 


thich are moveable ( 160.), are ſaid to accompany the perſon of their pro- 


The huſband acquires, in conſequence of the marriage, the property of all 


\ 206. I ſay, the huſband acquires the property of all the moveable eſtate. 


erſhip between a huſband and his wife, and that certain ſorts of goods fall under 


he wife, different according to the different circumſtances, which happen to 


M7, : : | | g 
rent; their moveable eſtates become, in no ſort, common; and the wife has, 


di cntirely the property of her huſband ; he acquires al the rights, and may 
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all thofe rights, which proprietors may exerciſe over their property. Conſequey 


as to be liable to be attached by his creditors for payment of the debts, which ie 


jus relictæ, in caſe it appears to be intended fraudulently to defeat it; for inſtang 
if its effect is ſuſpended till the death of the huſband. Such a deed mull, . 


it would have been, in caſe it had not been made, S-. 8th Dec. 106) 


{ſtrength ſuperior to his age, to grant a gratuitous bond, payable 30 years alt 


miniſh the right of the widow, the jus relictc. Therefore it would not be col 


— 
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of her moveable eſtate, becomes, by the marriage, the property of the huſbany 
$5 he becomes both debtor and creditor. Of courſe, the debt is extinguiſhy 
comfiſione. _ | | | 

9 207. The huſband acquires, in conſequence of his marriage, the abſolute yy 
2erty of the moveable eſtate of his wife ($ 205.), and has power to exerci 


ly, hie may fell, exchange, barter, abuſe, deſtroy, or make preſents either of x 
or of any part of it, at his pleaſure. In ſhort he may diſpoſe of it caprg 
oully, either for onerous or for gratuitous, for rational or irrational cauſes, 0 
courſe, if a moveable debt is due to his wife, he, and he alone, is entitled 
demand payment, and to grant an acquittance of it. 5 Ee 
Nay, her moveable eſtate becomes his property ſo fully and fo abſolutq 


owes them. | 3 

Theſc powers he may exert arbitrarily, provided he do it, 1) by a deed in 
vivos, 2) during his liege pouſtie. I ſay, 1) by a deed inter vivos + for he cu 
not hurt the yus relife, the right, which the Law gives his widow to a certay 
determinate ſhare of his moveables, either by a teſtamentary, or by any fort 
deed mortis cauſa, If, therefore, he makes a deed of this fort, during hj 
liege pouſlie, it cannot be effectual againſt the right of his widow. The reaſy 
is, becauſe it cannot take effect till the death of the teſtator. But at that tin 
the right of the widow is already become abſolutely complete, 4½ſ/ jure, wil 
out the neceſſity of any act to conſtitute it. For the ſame reaſon, no del 
whatever, which is not granted for a true onerous cauſe, tho it be not only mak 


during liege pouſtie, but be alſo of the nature of a deed inter vivos, can hurt th 


competition with the 5 relictæ, be held to be fraudulent; and can never din: 
nifh it. The widow's ſhare, therefore, mult be eſtimated in the ſame manner, x 


Thomſon—1oth Jan. 1679, Grant. Tis true, after the ſhares both of her ai 
of the children, if any are alive, who are entitled to a legitim, are dedude( 
the deed may, like a legacy, be effectual againſt the remainder, againſt that pt 
of the moveables, belonging to the huſband, of which he is by Law allowed! 
diſpoſe by a deed of any fort, etiam in ipſo articuls mortis, R. M. J. 2. c. 3 
$12» 4s 

For the ſame reaſon it muſt follow, that a huſband has no power to do a 
deed inter vivos, during his liege pouſtie, which is not granted for an ones 
cauſe, to take effect at ſo diſtant a time, as renders it altogether improbable, thi 
he will be alive at it. Suppoſe, for inſtance, a man 80 years old, in health, andd 


its date, and to die before the time of payment, it would have no effect to 0. 


puted among thoſe moveable debts due by the huſband, which are charges 0 
the whole executry, and affect all the moveables indiſcriminately which belong! 
him at the time of his death ; . becauſe it could not avoid being held to be a fal 
dulent contrivance to defeat the intention of the Law, and to deprive the widof 
of that portion of her huſband's moveable eſtate, to which ſhe is legally entitle 
ſince it is altogether improbable, nay almoſt impoſſible, for a man of eighty 
to live thirty years longer. Indeed, if he ſurvives the time of payment, the 
is altered; becauſe he had then full power, jure communi, to make a gratuit 
alienation of the ſums, for which he granted the bond: for he remains at ccf 
point of time during his liege pouſtie, the full and abſolute proprietor of 1 
moveable eſtate, and, may diſpoſe of it as he pleaſes. | 
But 2) The powers he has, as abſolute proprietor to diſpoſe of it, laſt dug 
his /iege Pouſtie alone: for, as ſoon as he loſes it, be loſes thoſe powers obi 


12s as proprietor. Liege pouſtie ſeems to be a. corruption of liege in poteſlate, 
liege able to ſerve his Lord; it ſignifies a ſtate of health, and is oppoſed to death- 
ed. Conſequently, one is faid to loſe his liege pouſtze, when he loſes his health, 


W-1th-bed, © as ſoon as he is ſeized by that ſickneſs, which hinders him, during its 
continuance, from going both to the Church and to the market about his affairs, 
and ends in his death.“ Indeed, the moment one has loſt his liege pouſtie, and 

as begun to be on death-bed, he is held, by Law, to be, as he were already 
ſead s. Therefore, as ſoon as he is confined by ſickneſs of this kind, he loſes 
hoſe powers, which he had before, of doing deeds, by which the right of his 
ridow might have been either diminiſhed, or perhaps, entirely defeated ; for a 
cad man cannot either have or exerciſe any power, arg. R. M. J. 2. c. 18. $7. 8. 


nd may not have gone either to church or to the market, during all that, or even 
longer time, Jar gout 4. a | 
But the huſban 
cauſe, when a deed is onerous, there is ſomething: equivalent ſurrogated into 
he place of that, which is alienated, Conſequently, a wife can never be injured 
y a deed of this kind: . becauſe, if ſhe has not her {ſhare of that very thing, 
thich her huſband has alienated for a valuable conſideration, ſhe has always that 
hich is equivalent to it, her ſhare of that value, which is ſurrogated into its place. 
208. A huſband, it has been ſaid, acquires, in conſequence of his marriage, 
ght to all the moveable eſtate of his wife. But this rule admits of two exceptions. | 
Firſt; Ihe paraphernalia of a wife do not become the property of her huſ- 
hand, but continue the property of the wife herſelf, C. June, 1582, 


3 


age.” Therefore, it comprehended among the Romans, even ſuch an eſtate 
s would by us be reckoned to be heritable.. But it is, by the Law of Scotland, 


bot remains with the wife,” J. 8. C. de pad. con. In order to underſtand the 
Woctrine concerning paraphernalia, it is neceſſary to remark, that 1) Some things 
e /ud nalurd paraphernal, 2) Others are not by their own nature, but are 


oming paraphernal. I call thoſe things. paraphernal by their own nature, * the 
property of which is not tranſmitted to the huſband, but belongs to the wife, 
unlels ſhe makes a ſpecial ante-nuptial renunciation of her right to them.” 


o be ſpecially appropriated by the huſband. to the wife, in order to make 
them become paraphernal, and are not paraphernal without a ſpecial appropri- 
| ation.” Thoſe things are ſaid to be incapable of becoming paraphernal, the 


b Matrimonio durante, rerum communium non ſolum adminiſiratio ſed dominium eſt penes maritum, et pote/tas 
7. aud aliter quam de ſuis: nee ut communio iſla cedat, opperiendum eſt ut conjux emoriatur et penitus 
„ dekunctus fit, ſed confeſtim ut mori incipit, poteſtas illa legitima (vulgo /zege pouftie) deſinit, et communio 


ſpores, 2 cuique rei agendæ impedimento fit; adeo ut nec domo proreptare poſſit, nec negotiis, uti ſolitus 
2 — e, eundo ad templum aut forum et loca publica ubi plerumque ſalus animæ et negotio procuratur: 
A zu enim animus ergaſtulo corporis coercetur et ejus miniſterio et organis neceſſario utitur, vix fieri poteſt ut 
Pon Zgro mens ſana ſit: accedit, quod ubi cadaver ibi aquilz, et moribundis adſunt et advolant plerumque 


iS _ tam corpore quam animo infirmo, et aſſiduis eorum, quorum opera tune opus habent, officiis et blandi- 
pares et obnoxii, facile dant et jactant quæ propediem ſua haud futora ſunt. Ex eo tempore igitur quo 


Ter .. . 64 6 | . . : 7 
- — od abdidit, nec amplius in propatulo, foro aut eceleſia ſui copiam facit, licet ex morbo non decumbat 
; alle e | 


ds as 
le, legitinia liberorum, 


Tit. VI. in the choveable Eftate of bis Wife. \ 18x 


and is on death-bed.” One is held by Law to have loſt his health and to be on 


. 27. F 1. 2. 3. However, if one lives 60 days after he makes a deed, the 
xception of death-bed is totally. excluded, tho he may have been confined, 


continues always to have power to do equal onerous deeds; 


F. 4th Dec. 1696, 15th Jan. 1697, Dick. Paraphernalia is a word original- 
Greek, uſed by the Roman Lawers to ſignify * every thing belonging to a wife 
rab gem, preter dotem, beſides the dowry, portion, or fortune, which her 
huſband got by her, in order to enable him to bear the burdens of marri- 


pplied to cloaths, ornaments, and trinkets alone, and ſigniſies © thoſe moveables 
the property of which is not, by. the marriage, tranſmitted to the huſband, 
ſapable of becoming paraphernal, 3) Other things are wholly incapable of be- 

| noſe things are ſaid to be capable of becoming paraphernal, which, require 
E 1 Lagen 
ffectum ſortiri incipit. Mori vero incipit, imo civiliter pro, mortuo habetur, poſtquam morbus invaſit lethalis 


Amici ut videri volunt ſed) corvi et heredipetæ, ut captent et eblandiantur aliquid ; nec id difficile eſt: zgri 


oque magis periculoſo, dicitur elle dect ægritudinis et in extremis agere. DixrETox's Doubts, | 
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ables belonging to her, and are, in no ſort, paraphernal, unleſs they are, of nes 
appropriated to her by her fecond huſband, Fo. 4th Dec. 1696, 15th Ja 
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property of which is, in virtue of the marriage, tranſmitted to the huſh 

« unleſs he makes a ſpecial ante-nuptial renunciation either of his us mariti altos 
* gether, or his right to them in particular.“ Of the firſt kind are, 1) all the 
cloaths and wearing apparel of the wife, the veſtss muliebris x; no matte 
whether ſhe ever did, or did not actually uſe them, provided. ſhe had them u 
be uſed, if occaſion required. 2) All the ornamenta muliebria; by which At 
meant, all thoſe trinkets, which are uſed by women merely for adorning they 
« perſons, which are not comprehended under the word cloathu, and which 
are otnaments proper for women alone: omnia gitibus mulier ornatur. Such ap 
ear-rings, neck-laces, bracelets, gum-flowers, breaſt-jewels,  ribbands, Oc. J. 2. 
$.10. V. de auro, argento, mundo, ornamentis, unguentis, veſte vel veſtimentis, 9 


ſtatui legatis, N. 54.—Ha. 27th June 1610—H. 363. 364—F0. ath De, 


1696—15th Jan. 1697, Dich. — For the ſame reaſon, 3) That preſent which 
is uſually, on the ſale of a landed eſtate, made by the buyer to the wife 9 
the ſeller, and is commonly called he Lady's gown, is paraphernal, falls not u 
the huſband, and excludes the us mariti, F. 26th July: 1709, Lady Pitfirran, 
The reaſon is, it is a preſent made to the Lady herſelf, is a gratification given he 
for conſenting to the ſale of the land; and is intended to be applied by her to 
wards purchaſing a gown, or ſome other thing for herſelf, according to hex 


fancy. Therefore, like the veſtimenta and ornamenta mulicbria, it mult be pan. 
phernal, ſud narurd. W Heel e 

The Things of the ſecond fort, to wit, thoſe, which are not by their om 
nature, but are capable of becoming paraphernal, are 1) The mundus mulielri: 
that is, omne id, quo mulier fit mundior, and may be all comprehended under the 


appurtenances of her toilet and dreſſing- box. Such are combs, bruſhes, nail-cutten, 
dreſſing-mirrour, Cc. which are commonly adjoined to her dreſſing- box, J. 25. 41, 


Ff. cod. tit. 2) Such things, as are not proper for the uſe of women alone, but may bei- 
ſed indiſcriminately by men as well as women, ſuch as watches, rings, medals, ſea; 
theſe are not ſua natura paraphernal. But they may become paraphernal, that 
they may become the property of the wife, by being appropriated to her. Them 


fore, they become ſo only, in caſe they are preſented to the wife, and 


appropriated to her uſe by the huſband either before or on the day of the mat 


riage. For, if they are preſented to her after the day of the marriage, they ar, 


like all gifts ater virum et uxorem, revocable at any time during the life, nd 


indeed of the donor, the huſband, but of the donee, the wife. I ſay, not d 


the huſband ; for /uch donations, as ſe to be given to brides before, or on the da 
of their marriage, are not, like other donations inter virum er uxorem, revocabt 
at any time during the life of the donor, after as well as before the death of tit 
done, Fo. 4th Dec. 1696.—15th Jan. 1697, Dicks ; but are revocable duriny 


the life of the donee, the wife alone, and become irrevocable at her death. 
Pauaraphernalia of the firſt fort, thoſe, to wit, which are ſud naturd parapher 
nal, remain always paraphernal, and are, therefore, at all times, the propel} 
of the wife, in whoſe poſſeſſion they are found. Her poſſeſſion is alone requilit 
to prove her to be the proprietor of them, no matter whether before or alit 
her marriage. But thoſe of the ſecond fort, thoſe, to wit, which are malt 
paraphetnal by appropriation, continue to be paraphernal during the life of tha 
huſband alone, by whoſe appropriation they became paraphernal. By coll. 
quence, if the wife marries a ſecond huſband, they fall to him like the other mo 


109% 


tis muliebric is not taken in this place, in a ſenſe ſo extenſive, as chat, which it has, when we ſpeak of enen 

| Tegina: fot here it ſignifies* ſuch eloaths alone, as are proper for clothing the body ;' whereas when it is 1pplel v 

a legacy, it has a much more extenſive gnifteatibn, at leaſt in the Roman Law, and fipnifies ompis, duk“ 

« duviidi, præeingendi, amieiendi, inftertiendi, ihjiciendi, ineubandive cauſa patata ſunt; et quæ his acceſþ00 

vice cedunt,” / 23. F i. F. de arb, argento, mundo, Conſequently, it comprehended 'bed-cloaths, Ce. 4 

| 5 I. þ cod. But neither bed-cloaths nor any others, except ſuch as are uſed wefirad? corporis canfty we fur 
phernal. | | whos 


t. VI. in the moveable Eſtate of but Wife. 183 


607 Dicks. — 8th July, 1709, Lady Rankeitlour —27th June 171 2, Counteſs 
f Bule. | Hof SITE | 
The things, which are ſaid to be incapable of becoming paraphernal, are all 
ther moveables than thoſe of the kinds above mentioned: for all other things 
ome the property of the huſband, unleſs he makes a ſpecial ante-nuptial re- 
unciation of his right to them. For inſtance, Nouſbold Rinkinnde of all forts, 
ach as beds, tables, chairs, cabinets, coffers, and even the things which the 
he wife has for holding her paraphernalia. For they are not paraphernal, Fo. 
ith Dec. 1696. —1 3th Fan. 1697, Dick. G ah ? 
Since the property of paraphernalia remains with the wife, it follows, 1) That 
| wife has full power not only to employ them to thoſe uſes, for which they 
we intended; otherwiſe they would be uſeleſs to her: but alſo 2) To do acts 
of ordinary adminiſtration concerning them, without either the conſent or the. 
oncurrence of her huſband ; for we ſhall fee, that it muſt be lawful for her to. 
lo ads of ordinary adminiſtration concerning them without it, becauſe it is im- 
poſſible for her to get it to theſe, 1 


at of extraordinary adminiſtration concerning them; of courſe, ſhe cannot ſell, 
alicnate, pawn, diſpoſe of them, or do any deed, by which ſhe diveſts herſelf 
f the property of them, without her huſband's conſent :' for ſhe cannot do any 
deed, which is inconſiſtent with that curatorial power, which every huſband has 
by Law over his wife, Q. A. c. 21. $ 3 *.-D. huſband and wife, 11th July 
1735, Gemmil. 15 1 ar 


of the wife, tranſmitted to the huſband, it is yon, 4) That he cannot: either 
alienate or diſpoſe of them, for one cannot diſpoſe of a thing, which does not 


alienation muſt be made by her with his conſent. WY 
A fortiori, 6) They cannot be attached by his creditors for payment of debts 
due by him to them: for effects belonging to one cannot be attached for debts 
dye by another, Ha. 23. 27th June 1610.—H. 364. £2234 516; e 
The ſecond exception to the general rule is, that a huſband does not acquire 
righ: either to an alzmentary proviſion granted to his wife, or to the ſucceſſive 
Iyroſits yielded by it, Ha. pen. Nov. 1622, Edmonſtone. — Du. 4th July 1637. 
Teuant.— Fo. 27th Jan. 1709, Dick. For an alimentary proviſion is perſonal to 
her, for whoſe maintenance it is intended. Therefore, it is not, ipſo jure, tranf- 
mitted to another. By conſequence, it is not attachable by the creditors of the 
huſband ; for, beſides that no alimentary proviſions are attachable by creditors, 


bet—B. 21. We | | 1-7 
| 'Tis otherwiſe, in caſe it is not alimentary, Du. 8th March 1639, Kilkalron, — 
Sr. 22d Dec. 1676, Dick.— Fo. 26th Nov. 1697.,-12th Jan. 1698, ' Creditors 
of Pankaitland—27th Jan. 1709, Dick. KD Has oO: 


T IT IL. E 


Ig | cannot, on this occafion, omit remarking the inaccuracy of Sir Joux Sxene's tranſlation of the Regiam 
Jeftatem, Quoniam Attachiamenta, and other books contained in this collection. Beſides tranſlating the word 
araphernalibus by the Scotch word Tocher, he has tranſlated this chapter fo as to make one believe, that a wiſe 


he, as it is tranſlated, muſt relate, not to the ſecond but to the firſt ; elſe the tranſlation is contradictory to 
Fe 5 But on looking into the Latin original, you will find the word tamen, which makes it evident, that the 
" paragraph muſt neceſſarily be connected with the ſecond. Thos, the doctrine of this chapter is made con- 
= both with itſelf, and with the principles of the Law of Scotland. A fimilar error is committed in the 
5 ion of R. M. J. 2. c. 16. $2. * Tenetur autem unuſquiſque tam de jure canonico quam jure ſeculari, 
ö N ſuam dotare tempore deſponſationis. The words o the tranſlation are, Be the Canon Law, and 
Tay; ber. all men are obliſſed to indow and give ane dowrie to his wife, the time of the marriage.” One 
I 4 ink from the word Civil, that the Roman Law was here underſtood in the R. M. whereas that uſed in 
by a * ſhews it was the ſecular or civil, as oppoſed to the canon, e or religious Law. From hence, 


by, an anſ l | ; 
aig) of fre” eur to an argument uſed jn_* Riayy concerning 


"*% 


' But the huſband is the curator of his wife. Therefore, 3) She cannot do 7 


Since the property of them is not, like that of the reſt of the moveable eſtate 


belong to him; 5) That they muſt both concur in diſpoſing of them: for the 
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it is not the property of the huſband, Du. 27th March 1627, Laird of W eſtniſ- 


. diſpoſe of that, which he calls her tocher, without the leave of her huſband. For the third paragraph of the 


nuſh antiquities,” Eſſay J. againſt the 


i 
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POOR * 
» LOW. 


TSI TIL Ec: MI: vi | 
of the Rights which a huſband acquires, by his Marriage, in the her itable Efat o 
7 bis Wife; and of the Effeds of his curatorial Power.. 


F 209.97 TIS one's moveable eſtate, which is alone ſaid to be perſonal to him 205. 
| 1 heritage is not, by any lawyer, ſaid tofo/low the perſon, Jequi pu. 
fonam, of its proprietor. Of courſe, the heritable eſtate *, of a wife is not, Ile 
her moveable one, by marriage, tranſmitted to her huſband. The property d 
it remains with herſelf. _ 4 a8 FF 
$ 210. But a huſband, it has been ſaid, becomes, by the marriage, abſolute 
proprietor of all the moveable. eſtate which his wife either has at the ting 
of the commencement of the marriage, or acquires during its ſubſiſtence, (y 205.) (f 
courſe, ' he muſt acquire the property of all the fruits, profits, and emolument, 
which are, at ſucceſſive times, during the marriage, yielded by her heritable eſtate: 
for the fruits of every thing, which is heritable, indeed, the fruits of every thing, 
be it heritable, immoveable, or moveable, are themlelves moveable ( 52. 
Beſides, a huſband is, as we ſhall ſee, bound to maintain his wife, his children 
and his family; but they can be maintained with moveables alone; the fruit, 
yielded by immoveables, will be uſeful in helping to do it. The hufband, there. 
fore, becomes the proprietor of the fruits, yielded. by the heritable eſtate of hi 
wife, at every ſucceſſive point of time, at which they are yielded by it, C. Fur 
1582, Pennicook. — St. 28th June 1665, Pitcairn.---4th July 1676  Rollo.-21l 
Feb. 1679, Cockburn. . e uy, od 
Hence, tho he acquires not the property, he is entitled to the adminiſtration df 
her heritable eſtate: for he is the proprietor of all the fruits yielded by it. Ther 
fore, he mult be entitled to reap. thoſe fruits; his property would not other 
wiſe avail him. | ; 
But, if he is entitled to reap them, he muſt, by conſequence, be entitled to 
do every thing, which is neceſſary for reaping them. Therefore, he muſt hae 
a right to raiſe them; otherwiſe he cannot have it in his power to reap them. 
By conſequence, he muſt have a right to do every thing, which is neceflar 
for making the fructiferous body produce them; that is, he muſt have a right 
cultivate and to uſe it. {3 UT | | 
A huſband, therefore, acquires, by his marriage, a right to manage the her- 
table eſtate of his wife; that is, © he is the lawful adminiſtrator of it:“ for ons 
who is entitled to do every thing, which is neceſſary for making a fructiferous body 
produce its fruits, and to reap them, it is plain, muſt have the managemell, 
that is, is the lawful adminiſtrator of it. | A 
9211. But one, who has the power of managing the eſtate of another, | 
called his Curator. Curatela eſt poteſtas adminiſtrandi bona et rem familiarem f. 
Hence it is ſaid, Curator datur rei. Therefore, a huſband is, by Law, hell 
* to be the Curator of his wife,” and is, by his marriage, veſted with curatorid 
powers over her. 5 | | 428 tits 
Indeed, it could not well, conſiſtently with the principles of Law, be other 
wiſe. For 1) A wife retains the property of all her heritable eſtate (J 20). 
Therefore, every deed concerning it muſt be done by her. But her huſband 
is proprietor of all the f7uirs of it (S 210.) Therefore, every deed, affectily 
it, may either hurt or affe& his intereſt in it. By conſequence, ſhe cannot 
allowed to do any deed, by which it may be affected, without his conſent. 3 
. PRE ps | | Conſeil, 


4:8! . * 


* By her heritable eſtate I mean all thoſe things, which are by the Law of Scotland held to be herital 
nad jus mariti et uxorij. | : 9 


+ Hei NEC. Iaſtit. 5 266, 


* 
n 
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quent, therefore, is neceſſary, in order to give validity to every deed, which 
b done by her, and relates to it: for one cannot do any thing, by which another 
may be burt, without his conſent. amn 
Beſides, 2) That ſuperiority, which, it has been faid, (F 205.) man has 
indicated to himſelf, entitles the huſband to ſay, that his conſent ought to be 
|ked to every deed done by his wife, and that it is neceſſary in order to give 
+ validity. But one, whoſe conſent muſt be aſked, and whoſe office it is to 
vive it, is called a Curator: for a curator gives his conſent. Therefore, a huſ- 
band maſt be the curator of his wife,“ R. M. J. 2. c. 16. $ 13.=l, 3. c. 
7. 92. 3.— Q. A. c. 20. 22. 5 | 

5 212, Since he is not proprictor of her heritable eſtate, (S 209.) it is plain, 
) That he cannot, alone and by his own authority, alienate and diſpoſe of it 
ther for an onerous or for a gratuitous cauſe : for one cannot convey to another 
he property of a thing, which does not belong to himſelf, J. 54. F. de fer. JUr — 
N. A. J. 2. c. 17. $ 3.—c. 29. § 5.—Sk. notes on d. $ 5.— Q. A. c. 20.— Sk. u. 
e That he cannot grant diſcharges of heritable debts due to her; for they 
ic a part of her heritable eſtate: 3) That he cannot do any deed relating to 
other than one neceſlary for making him reap the fruits of it; becauſe he is 


n annuab- rent out of it, an infeftment upon it in ſecurity, or any wiſe charge it: 
That it cannot be attached by his creditors for debts due by him; for it is 
ot his property (§ 208.) : 5) That he cannot grant leaſes of it to laſt longer 
han his marriage, or his right to reap the fruits. ok Y 
Every deed, therefore, by which either the property of it is alienated, or it is 
harg 
fruits of it, muſt be done by his wife: for ſhe is the proprietor of it. 

But the Law has veſted a huſband with a curatorial power over the eſtate of 
is wife (F 21 1.). Therefore, ſhe cannot, alone and by her own authority, do 
ny deed, by which her heritable eſtate may be affected during her life: for her 

uſband, being her curator, is the lawful adminiſtrator of all her affairs; his conſent 
veceſſary, in order to give validity to every deed done by her. Beſides, his 

ght to reap the fruits of it may be hurt, at leaſt may be affected by every deed 
clative to her heritable eſtate. But one is not by Law allowed to do any deed 
WW urtful to the right of another. Every deed, therefore, which is done by a wife, 


luring the continuance of the right which her huſband has to reap the fruits of 
t, muſt be done by her with his conſent, R. M. J. 1. e. 30. $ 6.—l. 2. c. 16. 
z. A. c. 20. And ſhe may with his conſent do with her eſtate every thing, 
hich every other proprietor can: ſhe can even alienate it gratuitouſly. A fortiori, 
er power muſt, in every reſpect, be unlimited. Non debet, cui plus licet, quod 
uu eft, non licere, I. 2 1. F. de reg. jur. Wot, „„ 
9 213. From hence it follows, that every deed concerning it, done either by 
he huſband alone without the concurrence of his wife, or by the wife without the 
onſent of her huſband, is ipſo jure void, and is, of courſe, liable to be ſet aſide: 
or it is done by one, who has not power to do it. Es 


\ 214. Therefore, 1) A wife cannot, without the conſent of her huſband, 


el ate, either for an onerous or for a gratuitous cauſe: 2) She cannot 
00 rant a wadſet of it, an infeftment of annual: rent out of it, or an infeftment upon 
nd t in ſecurity ; 3) She cannot any wiſe burden it : 4) She cannot grant leaſes'of 
0s s) She cannot receive payment, and grant an acquittance of an heritable debt 
8 we to her; for, by every deed affecting it, the intereſt either of herſelf, of her 
5 Juſband, or of both may be hurt. She may make a bad bargain, may let her 


Ne for too low a rent, and may miſemploy money paid her. NE Ts 
lay, every deed, by which her heritable eſtate may be affected either during 


on life, or during the right cf her huſband, muſt be done by her with his 
| eas A a a | conſent; 


roprictor of no more than them. Of courſe, he cannot grant a wadſet of it, 


ved, in thort, every deed, other than one neceſſary for making him reap the 


Ind by which her heritable eſtate may be affected either during her own life, or 
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conſent; elſe it is null. For ſhe can, without his conſent, do any deed concen, 
ing it, which is not to become effectual till her death, provided his intereſt js, 
hurt by it; for inſtance, ſhe can make a ſettlement of it, determine the ſeri, 
of perſons to whom it ſhall deſcend, fix the order in which each of them ſuil 
ſucceed, and limit the powers which each of its ſucceſſive proprietors ſhall hay 
over it; becauſe ſhe cannot hurt herſelf by doing ſo. Indeed, by making a ſettlemay 
of her affairs, ſhe diſcharges a duty, which ſhe owes to herſelf and to her relations, 
$ 215. A hufband is the curator of his wife; therefore, his conſent is nec 
ſary to give validity to deeds done by her. But it may happen, that he canny 
give it; he may be deprived of the uſe of his reaſon ; he may be abroad; g 
may be attainted for treaſon ; he may be ſentenced to die for a capital crime. 
In ſhort, a thouſand accidents may make it impoilible for him to give it. Ry 
neceſſity has no Law. Therefore, in all caſes, in which it is 1mpoſlible for hin 
to give it, Law diſpenſes with the neceſſity of getting it, and holds a deed dont 
without it to be valid, Fo. 18th June 1680, Bailie.— D. huſhand and wife, 11 
June 1729, Bridget Bold. —29th June 1733, Dall; provided it is not hurtful u 
the intereſt of the huſband: for ſhe cannot hurt him. Therefore, every one 
who accepts a deed from her without his conſent, does it cam periculo. For th 
huſband has a right to get it ſet aſide, in caſe it is hurtful to him. 

*Tis true, it has been adjudged, that a wife may, in all caſes, do deeds con 
cerning that, which remains her ſeparate property, without the conſent of hx 
huſband, whether they be deeds of ordinary or of extraordinary adminiſtration, D. 
401. Fo. 21ſt Feb. 1679, Cockburn. —D. huſband and wife, 11th Fuly 1735, Genn 
I am not acquainted with the particular circumſtances, which diſtinguiſhed the 
judgments. But they ſeem to be wrong: for it is hardly conſiſtent with the princi 
ples of Law to ſay, that a deed, done by a wife without the conſent of he 
huſband, can ever be valid, except in a caſe of neceſſity. The curatorial pong 
of the huſband was introduced not only ex neceſſitate for his benefit, but alſo for the 
good of the wife; the is in duty bound to take the advice of her huſband 
Therefore, ſhe is deprived of the power of diſpoſing of her own affairs without 
it. In caſe ſhe does not take his advice, ſhe may hurt herſelf. Of courle, even 
. deed done by her without taking it, that is, without his conſent, is held, pra. 
Ptione jurts et de jure, to be hurtful to her, and to be null. 

The only caſes, therefore, in which deeds done by her without it can it 
valid, muſt be thoſe, in which neceſſity requires her to act without it. Sud 
are, beſides thoſe, which have been already mentioned, thoſe of buying vidual 
of purchaſing cloaths, of ſelling corn, or of giving verbal orders about ſuch d 
her affairs as uſe to be done upon them. To theſe it is impoſſible to get her hit 
band's conſent on every trifling occaſion. Therefore, the Law cannot requit 
it. But if ſhe were to grant a leaſe, or to make a conſiderable bargain, his conſen 
would be neceſſary; becauſe it is a matter of importance, and ought theretat 
not to be done without his advice, if it can be got. Indeed, if ſhe is ſeparatel 
from him, and has a ſeparate maintenance allowed her, his conſent is not neceli 
ry to give validity to any deed reſpecting it. For ſhe may diſpoſe of it as fr 
pleaſes, be it land, houſes, money or any other thing. y 

$ 216. I faid (§ 210.), that a huſband acquires, by his marriage, the prope 
of all the fruits yielded by the heritable eſtate of his wife, at every point of Un 
at which they are ſucceſſively, during the ſubſiſtence of the marriage, yieldl 
by it; that he is, therefore, entitled to do every thing neceſſary for reaping ib 
fruits; and that he is the lawful adminiſtrator of her heritage. 4 

From hence it follows, that he either may himſelf make the natural uſes ol! 


or may let it out for rent to others *. Thus, if his wife is proprietor of a oy” 


From hence, by the by, you ſee another reaſon, for which a wife cannot grant a leaſe of her efate: 
ſhe cannot, by any deed done by her, hinder him either from retaining the natural poſſeſſion of it, ot from W 
ting it out to others, ſince he is alone entitled to the fruits of it. But he would be deprived of his option, u 

| leaſes, granted by her, were to be effectual againſt him. 
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nate, he may, if he pleaſes, retain it in his own poſſeſſion, and cultivate it him- 
ell“; and he may labour it as he pleaſes. If ſhe is proprietor of a houſe, he | 
may live in it; if of a mill, he may employ it for grinding. In ſhort, he | 
may employ every part of the heritable eſtate of his wife to its natural uſe. But | 
he muſt do it, ſalvd ſubſtantia ; he cannot deſtroy the ſubſtance itſelf: for one, 1 | 
who is proprietor, has alone a right to deſtroy the ſubſtance of it. But he is 
not proprietor of the eſtate of his wife. Therefore, he cannot ſquander money 
due upon heritable (§ 209.) ſecurities to her: for he is proprietor of no more 
than the intereſt of it; he acquires not the property of the principal ſum ($ 205.). 
Of courſe, the principal ſum he cannot ſpend. If he gets payment of it, he is 
bound to preſerve it, ſo that it may be a ſum laid out on good ſecurity, and 
bearing intereſt at the diſſolution of the marriage: for he is not bound to have 
t laid out during its ſubſiſtence; becauſe, being proprietor of the intereſt which 
it would yield, he hurts none but himſelf by neglecting to lay it out in. this 
manner. | | | 

But inſtead of making himſelf the natural uſe of the heritable eſtate of his 
wife, he may let it out to others, that they may make the natural uſe of it. Of 
courſe, he may grant leaſes of it to continue not, indeed, for a determinate time, 
but either for one year, or during the ſubſiſtence of his right to make the natu- 
ral uſe and to reap the fruits of it : and theſe he may grant alone, without the 
concurrence of his wife; becauſe he has himſelf a right to uſe the eſtate of his 
wife. He may be incapable, for he may be ignorant of the methods of making 
Ithe natural uſe of it. Of courſe, it may be neceſſary for him to let it out for 
rent to others. But the Law preſumes, that he will not make any bargain, which 
will be hurtful to his wife. Beſides, enmities may ſubſiſt between him and her; 
ſhe may be ſeparated from him; and ſhe may refuſe to concur with him in grant- 
ing a leaſe upon reaſonable terms. Therefore, it muſt be lawful for him alone, 
without her concurrence, to grant leaſes of her heritable eſtate to laſt during the 
ubliſtence of the marriage, or, rather of his right to make the natural uſe of her 
Wcitate. It was for this reaſon, I ſaid, (F 212.), that he could not, without her con- 

currence, do any deed relating to it, other than one neceſlary for making him 
reap the fruits of it. 


But he cannot grant a leaſe to laſt longer than his own right, J. 54. F. d. r. j. 


n 


Therefore, he cannot, without the concurrence of his wife, grant one to laſt for 
u <c:crminate time; becauſe every leaſe, granted by him, muſt become void upon 
„oc determination of his right; for he is not proprietor. In caſe he grants one for 
a long time, it will be good againſt himſelf; but it will not be good againſt his 

n 


wife or her heirs, in caſe his right ſhall determine before the expiration of it. 
In order to make it effectual againſt her, it muſt be granted: by her with his 
conſent (S 212.). | | 
A huſband being, pleno jure, proprietor of all the fruits of the heri- 
table eſtate of his wife, it is plain, that he can alone grant diſcharges for them 
Ito thoſe, who rent it. For they, or the rent ſurrogated into their place, are debts 
properly due to him alone. Therefore, he can grant acquittances, 1) For rent due 
by thoſe, who tenant her lands, her houſes, her mills, or her other heritages, 
2) For the intereſt of money due by thoſe who owe her debts, 
which are heritable or are excluſive of his jus mariti, becauſe 3) He can 
grant them for all moveable debts due to his wife, (F 207.). Her concurrence 
big neceſſary ; diſcharges, granted by him alone, will be good againſt 
\ 217, It remains to be remarked, that his acquiſitions muſt be proportionable 
te his right. If her eſtate yields fruits de die in diem, he continues to acquire 
r and in every inſtant, till the actual determination of his right; and 
at, Which he acquires, becomes, ſucceſſively, a part of his moveable eſtate at 


* | | | | every 
s muſt be underſtood, in caſe it is not tenanted by others, who cannot be cauſed to remove from it. 
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every time, at which it is acquired. For inſtance, if it is a houſe, he is entity 
either to live in it, or to draw the rent of it, till the very day, on which his right 
determines, becauſe houſes may be inhabited, and rent payable for them runs 
die in diem. I it is money due by perſonal bonds, and heritable guoad him, he i 
for the ſame reaſons, entitled to the intereſt of it to the very day of the expiry; 
on of his right. et | 5 
But if it be land, or mills, or any other thing which yields fruits, and fi 
which rent is due, only at regular and ſucceſſive diſtances of time, the Lay 
enquires, whether he held the natural poſſeſſion of it, or it was rented by other, 
In caſe he held the natural poſſeſſion of it, he or his repreſentatives are entitled in 
reap the fruits raiſed by his induſtry ; for inſtance, to reap a crop of corn, ( 
hay, or of graſs ſown by him. It is, therefore, held to be a part of his movea!}, 
eſtate, and belongs to thoſe to whom it devolves; no matter, whether his right 
determined before or after the 26th of May, before or after the 224 of Noten. 
ber: for he, who ſows, ought allo to reap; and that, without paying any ret 
for the power of reaping, in caſe he had a right to fow without it, Sr. 25th Juj 
1671, Guthrie. —Fa. II. 9. Indeed, if it was not ſown, before his right deter. 
mined, he has no right to fow it afterwards; becauſe he has no right to 
polleſs. 5 3 | 
But if it was rented by ethers, his right is meaſured by the legal terns 
(F155.). In caſe it ſurvives the 26th of May, he has a right to the ren, 
which becomes due at that time; in caſe it ſurvives the 22d of November, he 
has a right to the rent, which becomes due at it, no matter whether it is or is nt 
demandable at that time: and it becomes a part of his moveable eſtate, an 
-paſſes to thoſe, who ſucceed. to it, Go. 23d Fuly, 1668, Carnegie—arg. Du, 
:21{t Jan. 1629, Lady Ayton— St. 12th Jan. 1081, Trotter, _ 
The caſe is the ſame with annui reditus, rents payable out of land, or infeit 
ments of annual-rent : for they, like other rents, become due at the legal terms 
urg. Du. 8th Jan. 1624, Hender ſo u -t. Nov. 1627, Tenants of Eaſi-houſei= 
h. annualreat, 10th March 1630, Lindſay—n. 81. 
$ 218. A huſband is not proprietor of the eſtate of his wife: but he is the 
. adminiſtrator of it; he is her curator ; and ſhe is clothed in him.” Therefore, he 
is, in ſome reſpeds, conſidered as the proprietor of it; Q, A. c. 20. for he his 
quoad jus publicum, all the rights, which are annexed to it, which a man, if he 
had been proprietor of it, would have had, but which cannot, becauſe of ha 
Hex, be exerciſed by her. Thus, if it affords a vote at the election of a mem. 
ber of Parliament, her hutband is, without being infeft, entitled both to vote at tic 
election and to be himſelf elected a member of Parliament, jure mariti bil 
apparent heirs, that is, thoſe to whom the ſucceſſion to an heritable eſtate has 
opened, but who have not completed their feudal title to it, are entitled to vote 
by virtue of their apparency ; for they have a right to hold the poſſeſſion ol & 
very thing which their deceaſed predeceſſor poſſeſſed, and draw the profits cf 
the eſtate which entitles its owner to vote. Therefore, a huſband has a right to 
vote as well during the apparency of his wife, as after her titles are completed; 
for the Law gives huſbands a right to vote for the freeholds of their wiv. 
But a freehold means, in this place, an eſtate which entitles to a vote, 10 
one in which its owner is ſeized and which he thereby actually holds of a i 
perior; for freeholder is a general name, and ſignifies * all thoſe who are entitle 
to vote for a member of the houſe of Commons.” It is frequently uſed in is 
ſenſe, 1681, c. 21. In caſe her eſtate has juriſdiction annexed to it, he 5 
titled to exerciſe it; and, if peerage was at preſent territorial, he would be entitle 
to exerciſe all thoſe privileges, which her ſex debarred her from exerciſing. 
$ 219. Since a huſband is the curator of his wife, and is the lawful admin 
ſtrator of her eſtate (S 210. 211.), her power muſt neceſſarily extend to all he 
affairs, judicial as well as extrajudicial: for the power of every 9 4 
Del | * | | aw” 1 erefolc, 
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nerefore, a "Wife is not perſonable, ſhe has not perſonam flandi in judicio, that 
„ {he cannot maintain any Law-ſuit, without the. concurrence of her huſband : 
or there is nothing, which may prove more hurtful to her intereſt, than a pre- 
jpitate entrance into Law-fuits. Nothing requires more deliberation ; no part of 
he adminiſtration of her affairs requires more the advice and aſſiſtance of her huſ- 
1nd, So that ſhe cannot, alone, without his concurrence, either fue or be ſum- 
joned to appear and defend in any action. Her huſband muſt be ſummoned to 
appear both for his intereſt, and to manage the ſuit as the curator of his wife; 
and his management is obligatory upon her, R. M. J. 3. c. 17. rubric. G 1. 2. 


* 


7 


Ay, a wife cannot maintain any action without the concurrence of her huſ- 
band, C. May 1581, Lady Colluthie— Du. gth Jan. 1623, Mar ſball St. 8th July 
1673, Hacker, However, this like many other definitions of the Law, admits 
of ſome exceptions. For 1) A wife may, on neceſſary occaſions, bring an action a- 
v4inſt her huſband T. For inſtance, if ſhe was minor at her entrance into mar- 
| tage, and was hurt by the contract which ſhe made with her huſband before 
it, ſhe may, during the marriage, ſue an action in order to get the contract ſet 
aide, Du. 8th July 1642, Inglis, In the ſame manner, ſhe may ex zuſia cauſa, 
fic her huſband, in order to compel him to fulfil the articles of her contract of 
marriage, to do that which he had bound himſelf to do during the marriage, 
For to ſecure to herſelf the performance of the obligations under which he came 
it his entrance into it, Fo. 17th Feb. 1703, Scor—18th Nov. 1704, Roſs; in 
order to obtain a ſeparate. maintenance from him ; or in order to get herſelf di- 
Forced from him. 2) A wife may, if her huſband either will not or cannot 
Wconcur with her, ſue without his concurrence, actions - at Law, which it 1s ne- 
Wccllary for her intereſt to commence: for, tho a huſband is the curator of his wife 
Whe has it not in his power to manage her affairs either fraudulently or caprici- 
Polly; he is bound to manage them integerrimd fide : therefore, if he refuſes 
o do any thing, or to commence an action, which it is evident, will tend ta the 
utility of his wife, ſhe muſt, on this neceſſary occaſion, be allowed to act for 
er own intereſt: for a huſband is, by Law, veſted with a curatorial power over 
Dis wite, not for her ill, but for her good, Fa. I. 235. If the huſband cannot con- 
cur, the neceſſity of the caſe muſt give her power to act without his concurrence ; 
the rather, becauſe the Law preſumes, that a huſband is willing to con- 
cur with his wife, and to give his conſent to every thing which will be of ad- 
Wantage to her. Therefore, either 1) If her huſband is out of the country, or 
ta diſtance, ſo that his concurrence cannot be had, ST. 16th Nov. 1667, 
WC1/:crs; or, 2) If he has become either furious or fatuous, or has been, by 
Wt ic iolence of a diſeaſe, deprived of the uſe of his reaſon, ſo as to be incapable 
Wo! giving his concurrence, J. I. § 2. 3. F. de mitel—l. u. C. qui morbo ſe excuſant. 
. 40. 45. Fulr. F. de excuſe. or, 3) If he lies under any legal diſability, and 
ss not perſonam ſtandi in judicio; for inſtance, if he is baniſhed out of the 
ogdom, is condemned for a capital crime, or is attainted for high treaſon ; in 
l theſe caſes a wife may maintain actions at Law without his concur- 
lehnce. | | | 
“Hot tho ſhe may ſue them without the concurrence of her huſband, ſhe can- 
ot, while ſhe continues to be veſtita viro, do it alone; ſhe muſt be allowed to 
o it by the Court, before which the action is brought, and muſt have a cura- 
or ad litem given her by it, to authoriſe her in the ſuit, becauſe a woman vgſtita 
% cannot, during her coverture, be admitted to ſue an action without 
the concurrence of her huſband, till ſhe has firſt made it appear that the neceſſity 
ef her affairs requires it. The Court therefore, will ex uſta nt give her a 
tor, and authoriſe her to do it, Du. gth Jan. 1622, Marſhal—S:. 8th July 
— p ee 1673, 


® It is remarkable, tha 


+ the exprofiion, uſet in L, I f. 33, is fle, fare is iet road, 
| + lk es ao e expreſſion, uſed in L. B. c. 33. is poteſ ſtare in judicio pro ed 


adjudged, that no action lies between man and wife, Du, 11th Jas. 1625, Ha- 
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1673, Hacket—Go. ibid. 4th June 1673, Wamphray. Fo. 17th Fb. 10 
Srot—28th Fuly. 1708, Byres. Fa. I. 235. . | eee OM 
§ 220. A wife is by Law hindered from appearing not only as purſuer, 
alſo as defender in any action, without the authority of her huſband: fe 
every ſuit commenced againſt her may be hurtful both to her and to his intereg 
for both may be affected by it, unleſs it be managed with addrefs. Therefop. 
he muſt be ſummoned to appear for his intereſt in every action brought aganf 
her; otherwiſe the Law-ſuit cannot proceed. By conſequence, if a woman þ, 
pens to be married during the dependence of a ſuit commenced againſt her, th, 
cauſe muſt ſtop, till her huſband be ſummoned to appear for his intereſt, Dy 
29th June, 1627, Baillie. If he lives within the territory of the Judge, befo 
whom the action is depending, he may be ſummoned by the authority, warray 
and precept of that Judge alone: but if he lives without it, a bill muſt be 15 
ſented to the Lord Ordinary on the Bills narrating the caſe, and praying hi 
Lordſhip to grant warrant, or, if the ſuit is depending before the Court of Sef. 
on, the Lord, before whom it depends, may grant his warrant, tho he be ng 
on the Bills, for iſſuing a writ, called Letters of ſupplement, for ſummoyniy 
the huſband to appear for his intereſt in the action depending at the ſuit of the 
purſuer againſt the defender. The prayer of this bill, it of (oY muſt be gran. 
cd. Thus, Letters of ſupplement mult be iflued, and be duly ſerved upon the 
huſband. After the day againſt which he is ſummoned to appear is paſſe 
the ſuit may proceed. Py | | TUO 

But this rule muſt alſo admit of exceptions. For 1) A wife may, on nec 
ſary occaſions, d.fend herſelf againſt an action brought by her huſband again 
her. Thus, if her huſband commences againſt her an action of adherence, in 
order to have her decreed to adhere to. him and to her nuptial bed ; or, if he 
lues an action of divorce, in order to have his marriage dillolved ; ſhe may; 
pear in her own defence. For fince the actions themſelves are allowed by Lay, 
it muſt alſo allow of every thing which is neceſſary for bringing them to an end, i 
implied in the Idea of them, and is inſeparable from them. It may, therefor 
be aſfirmed, that a huſband and a wife are perſonable, and may appear as jud- 
cial adverſaries in every action, which they may bring againſt. one another; be. 
cauſe the Law muſt approve of the neceflary conſequences of that ſuit, which 
it allows to be commenced. Qui vult finem, media velle preſumitur. 2) If bt 
huſband either cannot or will not appear in her defence, ſhe muſt, from the nece 
ſity of the cafe, be allowed to do it herſelf. Thus, if he is furious, is abroad 
or is not perſonable, ſhe muſt be allowed to defend herſelf, S. 23d Jan. 1541, 
Craigie. 3) If the is proſecuted for a crime, ſhe muſt appear, and defend het 
lelf, whether ſhe will or will not; her huſband cannot be indicted along vil 
her for his intereſt; the libel, accuſation, or indictment muſt be iffued againl 
herſelf alone. For the cannot involve him in the conſequences of her guilt; It 
cannot be intereſted in her puniſhment ; if ſhe is innocent, her innocence nll 
defend itſelf, ſince her proſecutor will not be able to make proof of the crims 
charged upon her; and if ſhe is guilty, ſhe ought to ſuffer. Hence, Lav 
 fay, that i deliftis maritalis eque ac tutoria ac curatoria conticeſcit poteſtas. 

$ 221. Since a wife is under the curatorial power of her huſband, and cannd 
either commence or {ue any action without his concurrence, it is plain that ſhe can 
without it ſue out thofe writs, which are both ĩſſued and ferved according to formst 
ſtabliſhed by Law for carrying decrees into execution or for making rights effectu 
ſuch as letters of horning, of caption and of poinding: For theſe are il 
means, which the Law employs in the execution of the decrees of Judgs 
Therefore, they can be employed by thoſe alone, in whoſe favour the decade 
are made. But every decree recovered by a wife, is made in favour of her . 


* To prevent unneceſſary trouble, tis uſual to name certain perſons in every contract, at whoſe ſuit execui 
may be made againft the huſband, 1 5 | | | 
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of her huſband. Therefore diligence, conſequent upon it, muſt be iſſued in 
ver name and in that of her huſband. Beſides, if the "decrees are obeyed, they 
1d the diligences ifſued upon them mult be diſcharged. But her huſband muſt 
concur in every diſcharge granted by her (§ 214.) Therefore, the diligence, 
uit or proceſs muſt be ifſued in his as well as in her name. e | 

"i; otherwiſe, ih cafe they are uſed not to execute a decree, but to ſecure 
ay ment of a debt: ſuch, for inſtance, is a writ of arreſtment or of inhibition. 
boſe tho iſſued in name of the wife alone, without the concurrence of the 
»54nd, will be ſo far ſuſtained, as to be allowed to be the foundation of acti- 
ds of forthcoming and of reduction, provided the huſband ſhall ratify the 
employment of them by giving his conſent to the commencement and the ſuing 
of the actions, Fo. 29th Jan. 1702, Hepburn. The reaſon is, that a wife is al- 
lowed, like a minor, to better her condition without the expreſs authority of het 
ha{band : for he is preſumed to conſent to this. Therefore, his ratification ope- 
rates retro to the very time, at which the diligences were iſſued and executed. Ex 
paritate rationis they may be ſuſtained to be made the foundation of actions 
alter his death, even in competition with the diligences of other creditors, who 
are not preferable to her; becauſe it would be hard to cut off the claim of a juſt 
creditor for no other reaſon than that ſhe would not, perhaps, harraſs her 
nuſband to concur with her in doing a thing, which it was neceſſary for her 
to do. TY „ | 

But, tho a wife cannot, without the concurrence of her huſband, do diligence a- 
gainſt others according to the forms eſtabliſhed by Law, ſhe is, however, allow- 
ea to uſe it againſt her huſband himſelf: for it is impoſſible to get, as it would 
be, indeed, abſurd to require him to give his concurrence to the ſuing out or the 
doing of diligence againſt himſelf. Nor is it neceſſary, that ſhe have a curator, 
by whoſe advice and aſſiſtance ſhe ſhall cauſe the diligence to be executed. 
The reaſon is, that diligences are means eſtabliſhed by Law, and known to e- 
very body, for making rights effectual to ſuch as have them, for carrying decrees 
into execution, and for other determinate purpoſes; the methods of carrying them 
into execution as are preciſe, certain, and fixed, as the ends for which they are iſſu- 
cd. 'Tis, therefore, impoſſible for a wife to hurt herſelf by uſing them ac- 
cording to the common and eſtabliſhed forms of Law; nay, it is impoſſible 
tor her not to gain by the uſe of them. Conſequently the muſt, as well as minors, 
be allowed to do that by which it is fo far from being poſſible for her to render 
her condition worſe, that it is impoſſible for her not to better it, D. 13th Fuly 
1038, Lady Glenbervie — Fo, 15th June 1678, Supplicant—7th Nov. 1695, 


Earl of Argyle. 
9.222. Since a wife is under the curatorial power of her huſband, and her 
W'ctlon is, as it were, united to his; fince he becomes liable to all her moveable 
debts, and is the adminiſtrator of her eſtate ; and ſince ſhe cannot be ſued or ap- 
pear in judgment as defender without his concurrence, 'tis plain, that her perſon 
muſt be, during her coverture, exempted from perſonal diligence, that is, diligence 
Conc againſt her body by caption, Ho. huſband, 2h July 1613, L. Roxburgh— 
J . 11th Jan. 1704, Gordon for diligence may, during her coverture, be done 
gauaſt her eſtate, in order to make effectual any obligation, with which ſhe is 
Wound ; becauſe her marriage ought not to render the condition of her creditors 
v orſe, than it was before her entrance into it. Beſides, the whole eſtate of every 
debtor is liable to be attached for payment of debts due by him. 
| But the exemption, which a wife has from perfonal diligence, extends to 
civil debts alone. For 7) She is liable to all ſorts of diligence for her delinquences, 
and can plead no exemption, Ha. 27th Fuly 1613, Lord Roxburgh—Dw. 16th 
Fc. 1633, Stewart—Sr. 8th Jan 1679, in Glaſgow Supplicant ; becauſe 
| elinquences are productive of obligations on the delinquent alone, they are per- 
l to him alone, and all the effects of them regard him alone: for, like the 
gullt itlelf, they accompany the perſon of the delinquent, ſequuntur capur et per- 
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ſonam delinquentis. So that all the confequences of them muſt affect and be bon 
by him alone, „. WIL. c. 19. Indeed if the puniſhment is pecuniary, y 
perſonal execution can be made againſt her during her coverture, n. 105, Th; 
exaction of the fine muſt, therefore, be delayed till the diſſolution of the mar. 
age, unleſs ſhe has a ſeparate eſtate, proper to herſelf, and exempted from the iy 
mariti, againſt which execution may be done during its ſubſiſtence, E. 2d Ju 
1724, Murray. „ F | 
2) If the is bound ad factum præſtandum, diligence may be done againſt her jy 
order to force her to do that, which ſhe is bound to do: for an act which oy 
is bound to do, can be done by that perſon alone, who is bound to do it. Ry 
the intereſt of her creditor, or of him, in whoſe favour ſhe is bound to do the ag 
- ought not to be hurt by her, when it is in her power to fulfil her obligation by 
doing that, which ſhe is bound to do, and which can be done by her alone 
Thus, if ſhe is decreed to exhibit writs which ſhe has in her cuſtody, diligence 
may be done againſt her, in order to force her to exhibit them, Fo. 16th Ny, 
1678, Sibbald, In the fame manner, if ſhe is bound to give infeftment to any 
body, ſhe may, by diligence be compelled to do it. For fa&a are pe. 
ſonal as much as delifa. do | 3 
$ 223. Since a wife is not only under the curatorial power, but liable to the 
influence of her huſband, and it might be attended with diſagreeable conſe. 
quences, in caſe ſhe ſhould commence actions or abe documents againſt him, i 
is plain, that he cannot preſcribe againſt her any rights or actions, which lieh 
her againſt him, Ha. 26th Feb. 1622, Hamilton, — St. 5th Ju 1665, Mat, 
So ſhe cannot loſe any action, which ſhe has againſt her huſband by having nd 
ſued it during her coverture, F. 25th July 1710, Chalmers—Da. 128.—. 18, 
For the reverentia maritalis, that reverence, that dread, that aw, ſhe may be 
preſumed to have of her huſband, is a ſufficient excuſe for her neglect, an 
puts her in the condition of thoſe, who are ſaid to be unable to act, non vatents 
Agere, arg. R. M. J. 3. C. 17. H 2— L. A. c. 12. H 6—c. 20. 80 preſcript 
on is not allowed by Law to run againſt a wife in favour of her hif 
band. | 5 the 
But it runs againſt her in favour of every other perſon: becauſe no reverenti 
maritalis hinders her, in this caſe, from proſecuting, during her coverture, het 
Tights. If therefore ſhe neglects to proſecute. them, ſhe is juſtly allo, 
by Law, to loſe them in penam of her negligence, St. 16th Nov. 1675, 
Taylor. . 1 „„ 
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Of the Rights, which a Wife acquires by her Marriage in the Eflate of ler 
: i Huſband. | 1 


i . 


Ss is not difficult to conclude from the principles, which have be 
1 explained in the two foregoing titles, that a wife acquires not, U 
her marriage, right to any part either of the heritable, or of the moveable eſtate 
f of her huſband. For ſhe loſes the property of her own perſonal or moveable e 
ſtate, (F 205.). Of courſe, ſhe cannot either hold or acquire that of the moe 
able eſtate of another. - Her huſband acquires not the property of her heritadl 
eſtate; of courſe, ſhe can have no pretenſions to the property of his. Sl 
loſes the power of managing her own; it would be abſurd for her to acquitt the 
management of his. Ont: | nel 

Marriage therefore produces no alteration on the eſtate of the huſband ; he 
continues after it to be, as he was before, the alone and abſolute propre, 
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of 1 he has alone the power of managing it; and he has over it the ſame 


owers, which he would have had, in caſe he had not married. In ſhort, 
15 held to belong abſolutely to him, and to him alone. Of courſe, it is liable 
o be attached by his creditors in the ſame way, in which it could have 
den attached by them before his marriage, R. M. J. 2. c. 16. F 12. 13. 
Kr true, a communion of moveables is ſometimes ſaid, by Lawyers, to be 
onſequent on marriage-($ 206.). But have ſhewn that that is not a real com- 
munity; for the property of all the moveable eſtate belonging to both ſpouſes 


veſted in the huſband alone. Community is faid to be conſequent on mar- 


age, partly becauſe of the affection, which ought to ſubſiſt between huſband. 
and wife, and makes them be held to be one fleſh ; partly becauſe the diviſion, 
thich is made at the diſſolution of the marriage, of the moveables belonging to 
e byſband, is made without any regard to the extent of the portion, which be- 
longed to each of the ſpouſes at their entrance into it, R. M. J. 2. c. 36. 
7. 8. | | | | 


rage, I ſhall next. ſhew, firſt, The patrimonial obligations, under which they 
bre reſpectively brought by their marriage, at the very moment at which they 
-nter into it; ſecondly, Thoſe, under which they can bring themſelves and one 
nother during its ſubſiſtence. FR 0 Ws Fa 
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Of the patrimonial Obligations under which a Huſband is brought by ſus Marriage. 


ſince the huſband is, in conſequence of his ſex, ſuperior in dignity 
to his wife (F 127); ſince her perſon is therefore, as it were, abſorbed in his 
Iy 205.) ; *tis plain, that ſhe ought to follow his domicil, and is bound to live 
vith him, J. lt. C. de incolis, Therefore, the houſe of the huſband is very pro- 
perly called, by PompoNn1vus, I. 5. F. de ritu nupt. Domicilium matrimonii. But 
thc huſband is proprietor not only of all the eſtate belonging to himſelf, but 
Pcquires by his marriage the property of all the moveable eſtate of his wife 
(Y 205. 210.), and he is able by his induſtry to make large acquiſitions ; he 
wlt therefore be bound to maintain his wife. For a. wife is by the Law conſi- 
Cered as bound to employ her time rather in managing the houſhold of her huſ- 
band, in taking care of his domeſtic affairs, and in attending to the profitable 
diſpoſal of acquiſitions made by him, than in working with her own hands, in 
order to make new acquiſitions by her own labour. Beſides, all the funds which 
lhe had, all the acquiſitions which ſhe makes, become the property of her hul- 


(8. . ſoluto matrimonio ; no matter 1) Whether ſhe is, or is not ſeparated from him, 
B. huſband, 26th Feb. 1561, Crighton.—26th March 1561, Logan. — Ho. buſband 
od wife, 8th June 161 3, Ruſſel. —Str. 6th: July 1677, Allan. 2) Whether 
Ine has, or has not been inhibited by him, Go. 23d June 1675, Auchinleck. — 
g. 25th July 1676, Campbell; 3) Whether an action for diſſolving the marriage 

P OT 1 not depending between them, C. 23d March 1579, Lady Lennox. 
| ON courſe, he is bound to provide her with food, clothes, and lodging: for 
il theſe are comprehended under her maintenance, J. 6. Alt. F. de. alim. vel cib. le- 
- imce nobody can live without them, J. 43, 44, 234- § 2. de verb. ſignif. 
out food ſhe would die of hunger; without lodging ſhe would ſtarve of 
Ccc | 


Thus, having particularized the rights, which a huſband acquires by his mar- 


8 marriage is entered into for the procreation of children, ( I 69. ); 


band ; lo the has nothing, out of which ſhe can maintain herſelf. Therefore he 
becomes immediately, in conſequence of his marriage, bound to maintain her, J. 22. 
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cold; without clothes ſhe could not appear abroad. Hence alimenta, things w 
ceſſary for maintenance, are called, in J. 5. C. de patria poteſtate, ſubſidium die 
the word exhibere is uſed for alere ; uxorem ſuam exbibuit, fays PAPINIAN, in | 
42. F 2. /. ſoluto matrimon. And the word exhibitio is put for alimanta. Th, 
exhibitionem uxoris occurs in J. 69. H 3. F. de jure dotium. Indeed, exhibitio 8 10 
frequently uſed in this ſenſe, and ſeems to be ſo expreſſive, that it has been tra. 
lated into our language, and has now become an Engliſh word: for exhibit 
ſigniſies an allowance given for maintenance; nam exhibere .cſt preſentiam Corpori 
prebere, l. 22. F. de verb. ſignif. | | 
A hufband is bound, therefore, to provide his wife with all things, gue as; 
dendum homint neceſſaria ſunt, l. 43. F. d. v. /. Conſequently, if the becogg 
ſick, he ought to call phyficians, to buy medicines, and to be at every ſort of 
expence for curing her, which his fortune can bear, J. 13. C. de neg. geſt.—f, 
19th July 1721, Lady Rinſaunt. . = 
But a huſband, who is infolvent, is unable to maintain her. Therefore, ſo 
can have no claim, in competition with-his creditors, for an exhibition out d 
his eſtate ; Fo. roth Nov. 1687, Creditors of: Newgrange.——1 8th F.. oc Luk 
Panholes.—25th Nov. 1709, Turnbull. —D. bufoand and wife, Feb. 1732, Gila 
For her huſband has, in this caſe, no eſtate, out of which he. can maintain 
her; he is not facultatibus ; ſince all the eſtate of every debtor is ſubjected u 
the diligence of his creditors, may be attached by them, and belongs in ſons 
ſort to them: and bona non intelliguntur niſi deducto ere alieno. | 
His creditors, therefore, will have acceſs to the portion, if it happens to k 
unpaid ; to the moveable eſtate, and to every thing belonging to the wife, which 
either became at his entrance into marriage, or has, ſince, become the propem 
of the huſband. Nor ſhe herſelf, nor any body on her part, will have-righty 
retain it from them. Only, if ſhe has, before payment is demanded, been main 
: tained at the expence, not of her huſband, but of that perſon-who was to py 
the portion, he will be allowed to retain from them ſo much either of it, or d 
the intereſt of it, as is equal to the ſum, which has been ſpent on her maints 
nance; becauſe ſo much of it was conſumed, and has, by conſequence, no mor 
- exiſtence than meat which has been eaten, drink which has been drunk, « 
clothes which have been worn. Beſides, part of the debt due by him, who vs 
bound to pay the portion, is in truth extinguiſhed compenſatione, by the expenc 
which he has laid out in maintaining the wife, and in fulfilling the obligation 
under which the hufband Jay to maintain her, Fo. 13th June 1712, Robertſn 
Indeed, if a woman has entered into a folemn contract before marriage, tis 
caſe becomes very different: for reaſonable proviſions, which are, in conſequence 
of expreſs ſtipulations, made for wives in ante-nuptial contracts, become real and 
onerous debts due to them both in Law and in equity, Conſequently a wife, wv 
ſuſpects her huſband to be becoming unable to make good her contracted piv 
viſions, or to be vergent ad inopiam, may ule diligence againſt his eſtate, in d. 
der to ſecure the proviſions againſt not only the huſband himſelf, but alſo bs 
creditors: for her contract of marriage makes her a creditor, as well as any olli 
By conſequence, the, as well as any other creditor, muſt be allowed to emply 
thoſe means, and to uſe that diligence, which the Law affords her, for makily 
effectual the rights ſhe has acquired by her contract. If one of theſe rights h 
pens to be a proviſion made for the maintenance of herſelf, of her childrh 
and of her family, payable to her on the event of the poverty of her hu 
and of his inability to maintain them; tis plain, that ſhe may, on the exiſte 
of this event, do diligence for making effectual theſe proviſions, tho they hat 
been made payable during the life of her huſband, as well as ſuch as are nc 
made payable till his death. For her right of action is, in both caſes, found 
on the fame principle: ſhe is a creditor, and acquires the rights of a credit 
in the one, as well as in the other caſe. By conſequence, ſhe may endeavW 
to make good a proviſion of the firſt, as well as one of the ſecond fort, by aa 


— 
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hat diligence, with which the Law has ſupplied every creditor for making his 
niehts effectual. Indeed, it would be the hardeſt thing in the world, if a woman, 
ho entered into marriage with honeſt views, who. has been accuſtomed to live 
4 an eaſy way, who expected to be maintained by her huſband ſuitably to her 
Ty ſhould, by his misfortunes, indalence, or prodigality, be expoſed to want, 
be involved in a calamitous dependance, aud have no remedy to extricate herſelf 
tom her diſtreſsful condition; and that, tho ſhe has been ſo prudent as to provide, 
by a folemn ante-nuptial contract, againſt tho poverty of her buſhand, J. 73. 
(1. H de jure 1 20, 21, 24. P. I. 31. 5. F. fol. matrim. l. 29, 30. C. de jura 
. 0V, 97. Ceo Os | | | 
When * Ay be affirmed, that either the wife herſelf, or thoſe who hava 
bound themſelves on her part to make certain articles good to the huſband, v. g. 
to pay him a ſum of money nomine dotis, may, if the huſband is unable to fulfil 
the obligations under which he brought himſelf to his wife, and which he bound 
himſelf by contract to I refuſe to fulfil the obligations under which they 
brought themſelves, and may rerain the money which they had bound themſelves 
to pay, till ſufficient ſecurity is given them, either by the huſhand or by thoſe his 
creditors who claim in right of him, that the obligations, under which he 
brought himſelf to his wife, ſhall be fulfilled and made good to her. Thus, 
if a huſband binds himſelf to provide his wife with a jointure, and her father 
binds himſelf to give a portion to the huſband z the creditors of the latter will 
not have right, if he becomes infolvent and unable to fulfil his obligations, to 
compel the wife's father to pay the portion to them, Ie will have right to retain 
it; unleſs they offer good ſecurity to him, that her proviſions ſhall be made good 
to her, Du. 21ſt Nov, 1623, Logan.—28th June 1637, Galbraith, —Fo. 23d Dec. 
1703, heirs and creditors of Chalmers. — K. 29.—H. 346. 372---F. m. ad Feb. 1714, 
Pagam.—4th July 1732, creditors of Waiſon,-u, 94. and the caſes there quoted. 
The reaſon is plain; a contract of marriage infers mutual obligations, thoſe under 
which the huſband, and thoſe under which the wife bring themſelves ; theſe are 
mutual cauſes of one another. Therefore, if the one party becomes unable to 
[Fulfl its obligations, the other cannot be forced to fulfil the contract on its part; 
becauſe nobody, neither the principal party, nor any one in his right, who either 
has not himſelf fulfilled his part of a contract, or is not at leaſt willing to fulfil 
it, or to give ſecurity that it ſhall be fulfilled, can get another decreed to fulfil 
his part of it. *Tis true, the property of the whole moveable eſtate of a wife is, 
% jure, conveyed to the huſband, without any limitations, in caſe there was no 
ante-nuptial contract. But, if there was one, the caſe becomes different ; 
becauſe the property is then transferred, as it were, under certain con- 
ditions; the wife is preſumed to have excluded the jus mariti, and the huſband 
to have renounced it, till and unleſs he performs the obligations, under which he 
brought himſelf. Therefore, the property may, in ſome fort, be ſaid not to be 
conveyed, or at leaſt ta be in abeyance, till the huſband perform his part of the 
contrect; and till then, his right may be ſaid not to be a right of property, but to 
Jiemain in nudis fnibis obligationis. 5 5 
The doctrine, which is above laid down, is true, if the huſband, or thoſe Who 
claim in his right, will not find caution “: for if they will ſind caution to fulfil the 
huſband's part of the contract, the wife muſt pay them, and cannot delay to ful- 
i her part of it; becauſe all, which ſhe can demand either from her huſband or 
rom any other, is good ſecurity, that the proviſions made for her ſhall be made 
ſ ctiectual at the times, at which each of them becomes due to her, N. 16.— Fo. 
1th Jure 1712, Robertſon.—= Du. 28th June 1637, Galbraith, 


§ 226, 


gut it muſt be remarked, that this doctrine regards the wife alone, and not her children. She, or thoſe 
round for her, cannot refuſe performance of their part of the contract, to the creditors of her huſband, aſking it 
ny her, on pretence that the articles regarding the children are pot fulfilled, Fo. 23d Dec. 170% Heir, and credie 
"ns of Chalmbrs.—Da. 169. For that is jus tertii to her; the father is as much as the mother, nay more than 


| © Concerned in the fate of his children; and their intereſt may, in moſt Caſes, be ſafely truſted with him. 


Fl 


196 Of the patrimonial Obligations under which Book Ty 


$ 226. A huſband becomes, by his entrance into the ſtate of marriage, bows 
to maintain not only his wife, but alſo his children: for the family is by Ian 
conſidered as belonging not to the wife, but to the huſband ; he is the head oj. 
and the profit of the labour of the children, as long as he continues oblige 
to maintain them, J. 5. § 7. F. de agnoſc. et alend. lib. as well as of the wife, he. 
longs to him alone, I. I. P. H 15, 19. J. 4, 5. P. F. de ventre in poſſeſs mitten 
1. 8 13. J. 5. P. 8 „ % . 8, 9, Io, 12. F. de agnoſc. et alend. lib. . 3. 4.0 
de alend. lib. Hence, one, who refuſes to maintain his children, is in Law ig 
to murder them, Necare videtur non tantum is qui partum perfocat, ſed et is qui d. 
Jicit ; et quialimonia denegat ; er is qui publicis locis miſericordie cauſa exponit, quy 
ipſe non haber, I. 4. F. de agnoſc. et alend. lib. ne, 

+. 227. Nothing can be more equitable than that principle of the Roman Lay, 

by which the advantages and the diſadvantages, the benefit and the hurt, arifns 
from any thing to one and the fame perſon, are made to be reciprocal. (ye 
ought, in all caſes, to bear a loſs proportionable to the profit which he make, 
J. 10, 149. FJ. de reg. jur. But it has been ſaid, (S 205.) that a huſband acquire 
the property of all the moveable eſtate of his wife. Therefore, he becomes fab 
to all the moveable * debts which are due by her at her entrance into the {ate 
of marriage. Ex qua perſona quis lucrum capit, ejus factum preſtare debet, l. 149, 
H. de r. . Indeed, her moveable eſtate cannot be ſaid to amount to mor 
than remains after payment of her moveable debts ; for they are, {trig 
ſpeaking, a burden upon it. Therefore, it paſſes to the huſband cm uo one, 
that is, with the burden of a the moveable debts of his wife, Home, Dec. 1682 
Simpſon. —B. 84. No matter, whether they do, or do not exceed the value d 
her moveable eſtate. | t 1 

§ 228. But he does not acquire the property of her heritable eſtate (5 209.) 
Therefore, he does not by his marriage become liable to her heritable debts, that 
is, to ſuch, as, in caſe they had been due zo her, would not have fallen unde 
Be VVV : 1 85 

§ 229. But he acquires, by his marriage, the property of all the fruits, pro 
fits, and emoluments yielded by her heritable eſtate (F 210.). Of courſe, be 
muſt be liable for all the fruits, profits, and emoluments, which heritable debt 
due by her have yielded to her creditors before her marriage, that is, he is liable 
to all the arrears of intereſt due by her at the time of her marriage, for her he 
ritable debts : for theſe are, in truth, moveable debts due by her ($ 155.), Ft. 
roth Jan. 1696, Ofburn.—12th Feb. 1696, Hay.—11th Jan. 4th Feb. 1704 
Gordon. — 13th July 1708, Gordon. e | 7h 

$ 230. Since he becomes, by his marriage, liable to all the moveable debt 
of his wife (H 227, 229.), it is plain, that diligence may be done by her creditor, 
both againſt his perſon, and againſt his eſtate heritable as well as moveable, fot 
recovering payment of them: for every one, who is liable to pay a debt, mil 
be liable to be compelled by thoſe means, which the Law affords for compellity 
him to do it. Therefore, not only his body, but his ate, muſt be liable to b 
taken in execution for them: for all his eſtate, both heritable and moveable, mul 
be liable to be attached ; fince he, its proprietor, is liable to pay the debts. 

For the ſame reaſon, he muſt be liable to be ſued for them in his own forum 
tho it ſhould be one, in which his wife is not convenable : for, tho he is 1% 
as we ſhall have occaſion to obſerve, the principal debtor, he is, however, liable 
to pay every farthing of them. 7 22; * | 

$ 231. But he does not become liable to her heritable debts ($ 228.). Thr 
fore, diligence cannot be done either againſt - his perſon, or againſt his eſtate fo 


payment of them. Of courſe, it cannot be done againſt that, which was, * 
1 


— By her moveable debts I mean all thoſe, and thoſe alone, which would have fallen under the ju nor 
and would have accrucd to him, in caſe they had been due to her.“ For they are alone moveable quoad j# 
et nxoris (F 157. 160. ). | IT | EY 


* 


her marriage, the moveable eſtate of his wife; for the marriage makes it become 
his property. | | 15:5 „ 
9 232. [ ſay, a huſband becomes, by his marriage, liable to the moveable 


wife remains and continues after the marriage the proper debtor, as the was before 
it; her huſband becomes liable, becauſe her perſon being concealed under his, 
the becomes, in ſome ſort, incapable of being liable to pay a perſonal debt. There- 
fare, as ſoon as her perſon is diſtinguiſhable from his, ſhe alone becomes 
liable to be ſued for them; the huſband is liable for them during the ſub- 
otence alone of the marriage; after its diſſolution, he ceaſes to be liable. 
Therefore, diligence cannot regularly be uſed againſt him after it; for her 
moveable debts are due not by him, but by his wife. Therefore, he is 
bound to pay them, only becauſe of the benefit which accrues to him jure 
nariti, and of the acquiſition which he makes by the marriage, of all the move- 
able eſtate of his wife. Of courſe, he cannot remain liable after the diffolution 
of the marriage, after he is deprived of the benefit which he got by it, after the 
moveable eſtate is divided, and after their lawful ſhare of it has fallen to the re- 
preſentatives of the wife. From whence it is plain, that payment of a debt, duc 
by the wife, muſt, after the diſſolution of the marriage, be ſought not from the 
huſband, but either from the wife herſelf, or from her repreſentatives: for her 


huſband does in no fort repreſent her; he is not either her heir, or her exc- 
cutor. ; | 


\ 233. But it has been faid, ({F 230.) that diligence may be done both againſt 
his perſon, and againſt his eſtate for recovering payment of them. Therefore, 
if it is completed againſt his eſtate before the diflolution of the marriage, he mult, 
ex neceſſitate, remain liable to pay zhoſe debts, for which complete diligence is done; 
or, rather, the diligence, which is completed againſt his eſtate; transfers the pro- 
perty of it in ſolutum to the creditor. Of courſe, that property he cannot reco- 
ver, unleſs he redeems it, in caſe he has a right to do to. 95 

I fay, completed againſt his eſtate; for he ceaſes to be liable, unleſs it is both 1) 
completed, and 2) completed againſt his eſtate. | 


* when the utmoſt, which can be done, is done.“ Therefore, diligence, done 
againſt one's moveable eſtate, is held to be complete, either 1) When his move- 
obles are actually poinded; or 2) When a decree of forthcoming on an arreſt- 
[ment 1s obtained ; becauſe the property is, in both caſes, really transferred by the 


poinded, nor a decree of forthcoming on an arreſtment recovered during the ſub- 
hiterce of the marriage, the huſband becomes immediately free; and payment 
of a debt, due by his wife, cannot be demanded from him, after the marriage 
is diſſolved either by a ſentence of divorce or by the death of the wife, &.. 23d 
fan. 1678, Wilkie. 7 | 


From hence it follows, 1) That, if a marriage ſhall happen to be aiflalved: 


his intereſt, for a debt due by the wife, the ſuit cannot, after the diſſolution of the 
marriage, proceed againſt the huſband, and be brought to a concluſion ; becauſe 
he was not the proper debtor ( 232.). He was ſued only, qua huſband, for his 
Intereſt. As ſoon, therefore, as he ceaſes to be huſband, the relation, which he 
| bore to his wife, is at an end; the intereſt, which he had in her eſtate, is no more. 
Conſequently, there is no longer any medium concludendi, or of awarding decree 
againſt him, Sr. 11th Fuly 1664, Dumbar. 2) That, if a decree has been re- 


dete for his intereſt during its ſubſiſtence, and the marriage happens to be 
ltolved before the decree is put in execution, execution cannot, after the diſ- 
-| 3 of the marriage, proceed againſt the huſband ; Du. 20th March 1627, 

0WS,—Ha. 23d June 1612, Kinloch.—St. 23d December 1665, Burnet. Nay, 


Ddd 3) That, 
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gebts of his wife: for he becomes not the debror, by whom they are due; the 2 
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Diligence is ſaid then to be completed, when the laſt ſtep of it is taken,* or 


diligence to the creditor. By conſequence, if neither his moveables have been : 


during the dependence of an action brought againſt a woman and her huſband for 


2 either againſt a woman before her marriage, or againſt a wife and her 
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3) That, if not only decree has beem recovered, but a charge of horning hy, 
been given, and a denunciation has followed upon diſobedience of the Charge, 
and the marriage happens to be diſſolved pendente aurſu diligentie, execution mu} 
ſtop; it can proceed no farther againſt the huſband. Conſequently, he becong 
immediately free from all farther diligence; he cannot be thrown into priſon; 
and his moveables cannot be poinded, Du. 2oth March 1627, Knows. 4) That 
if a marriage is diſſolved, after arreſtment has been uſed in the hands of one, why 
owes an arreſtable debt to the huſband, but before a decree of forthcoming has 
been obtained on this arreſtment, an action of forthcoming cannot proceed, 
a decree be obtained after the diſſolution of the marriage, Sr. 23d Januar) 1658, 
4 tlkic, eos | By . 

Ex paritate rationis it ſeems to follow, that diligence is then ſaid to be con. 
pleted againſt an heritable eſtate, when a decree of adjudication of it is ob. 
< tained ;* becauſe the thing adjudged, and the property of it is, in ſome for, 
transferred to the creditor: for the debtor has then no more than the legal rig 
of redemption during the time allowed him by Law. From hence it follows, that 
if a decree of adjudication of a thing which is adjudgeable, and belongs to ay 
huſband, is, during the ſubſiſtence of the marriage, recovered againſt him by one, 
to whom his wife owed a moveable debt; he will not have acceſs to the 
thing adjudged from him, unleſs he redeem it by paying, during the courſe of 
the /egal, the ſum, for which it is redeemable ; no matter at what time the m. 
riage happens to be diſſolved, whether before or after the expiration of the legal 
time of redemption: becauſe the thing, which is adjudged, becomes, by the 
decree of adjudication, bound to the creditor, who recovered it, by a nexus real, 
which it is incumbent on the huſband to looſe, before he can have accels to his 
property. But he caunot looſe it otherwiſe, than by redeeming the eſtate fron 
the adjudger, during the time allowed him to redeem, according to Law; becauk 
the creditor, to whom the eftate has been adjudged, has, by the decree of adju 
dication, acquired a right to it, which the Law has declared to be defeaſible oily 
in caſe he ſhall, during the legal, receive payment of all, which is due to hin, 
Therefore, ſuch an adjudication does not fall with the diſſolution of the mat 
riage *. 3 „ 

From hence it muſt follow, that a huſband ceaſes to be liable to be ſued tit 
debts due by his wife, in caſe the marriage happens to be diſſolved, before de 
cree of adjudication is obtained. Conſequently, tho a ſummons of adjudication 
ſhould have been ſerved upon him, tho ſteps ſhould have been taken in the caule 
unleſs it has been brought to a concluſion by the recovery of an actual decreedt} 
adjudication before the diſſolution of the marriage, the huſband is no longer liable 
either to the debt originally due by his wife, or to be ſued for it. 

In the fame manner, if inhibition has been ſerved upon him by one, to whom 
his wife owed a moveable debt, during the ſubſiſtence of the marriage, it canud 
be the foundation of an action of reduction; it cannot veſt any right in the ir 
hibitor; it cannot produce any effects, unleſs it has not only been founded a, 
but produced all the effects which it could ever produce, before the diſſolution d 
the marriage. | Bs 

But diligence, completed againſt his eftare, does not make him remain liable 
wniverſally to all the debts due by his wife; it makes him liable to thoſe am 
for which complete diligence is done. He is immediately, upon the diſſolution 0 
the marriage, free from being liable to any others. The reaſon is plain; con 
plete diligence makes him remain liable ex neceſſitate : for it not only creates à l 
au realis upon his eſtate, but transfers the property of it to him, by whom 0 
diligence is done; and in ſome caſes he has a right to recover his property of 
redeeming it. 'Fherefore, he cannot be liable to thoſe debts, for which complete 
diligence is not done; becauſe his property is not transferred, but remains u 
him. 8o he lies not under any neceſſity of redeeming it. wy 


* This queſtion was debated but not decided, Fo, 46th Nov. 1698, B, ee. 


- 


Tit. IX. a Haſband is brought by his Marriage. 199 
A huſband, as has been ſaid, ceaſes to be liable to debts originally due by his 
eile, unleſs diligence is not only completed, but completed againſt his eſtate be- 
re the diffolution of the marriage: for no diligence uſed againſt his perſon, 
however complete, can perpetuate the obligation. The reaſon is, becauſe he is 
not the proper, ſince he was not the original debtor ; he is only liable to be 
ed for payment. Conſequently, neither horning nor caption can be uſed a- 
inſt a huſband, after the diſſolution of his. marriage, for a debt originally due 
by his wife: ſo that, 1) If decree has been recovered againſt him, he cannot, 
in caſe his wife dies before a charge is given him, be, after her death, charged by 
horning; 2) If not only decree has been obtained againſt him, but a charge of 
horning has been given him, he cannot, in caſe his wife happens to die either before 
the expiration of the days of the charge or before he is actually either denounced 
«hl or committed to priſon, be either denounced rebel, or impriſoned 
after her death; 3) If not only decree has been obtained againſt him, a 
charge of horning given him, and a denunciation * made againſt him for his 
civil rebellion, but alſo a caption been executed upon him, his body ſeized and 
actually committed to priſon, he muſt, in caſe his wife happens to die, be immediate- 
Dexzlaſs. - of 

9234. The creditors muſt, in all caſes above-mentioned, betake themſelves 
to the repreſentatives of the wife their deceaſed debtor, or to her eſtate, if it is 
the only repreſentative which ſhe has; theſe are cadem pes ſona with her. If, 
after having ſued „ and having done diligence againſt her 
etate, their endeavours to recover payment of the debts due to them ſhall have 
been fruitkeſs; they may then have a ſuſ1diary recourſe upon the huſband of 
their deceaſed debtor, in caſe he has been lacratus by the marriage. 

call the recourſe, which they have upon the huſband, ſubſrdiary; be- 
cauſe he is, after the diſſolution of the marriage, liable, not primo loco, but only 
ſallidiarie, to the moveable debts due by his wife: for he does not ſucceed to her 
eſtate; he is not either her heir or her executor. Since, therefore, he does not 


tinis or excuſſionis; that is, he cannot be ſued for debts due by his wife, till 


been done againſt her eſtate heritable as well as moveable ; and till it ſhall have 
appeared, that payment could not be recovered from them. Then, and not till 
then, may her creditors ſue the huſband, who is, in the next place ſub/1diarie 
lable to debts due by his wife, Sr. 23d Jan. 1678, Wilie—N. 54. 

Bat the huſband is not, after the diſſolution of the marriage, liable even /ubſ1- 
dari? in all caſes: he is liable in thoſe caſes alone, in which he is lucratus by the 
q narriage, If therefore, he is not {ucratus by it, he is not liable even /ubſ1diarie. 
A huſband is ſaid to be ſucratus, or to gain by a marriage, when he gets by 
his wife a oreater fortune than is ſuitable to his circumſtances, proportionable 
to his rank, or equal to his condition. For one, who gets no more than people 
ol his rank, circumſtances, and condition, might reaſonably expect, and do com- 
monly get, is not held by Law to be hcratus by his marriage, &. 23d Dec. 1665, 
Burret—27th Fan. 1674, Spreul.—F. MS. 22d Fan. 1714, Lockhart. 

_ Since a huſband is, after the diſſolution of the marriage, liable fubſidiarie, only 
in caſe he is Jucratus by the marriage, it is plain, he muſt be liable not 1% 
1 ſolidum 


* If a huſband has, upon his diſobedience of the charge given him, been actually denounced for it, this de- 


| 33 muſt produce its legal effects. and make the rebel liable to the pains the Law has inflicted on bim for 
wy rebellion, Conſequently, when eſcheats fell on ſuch denunciations, the eſcheat, that had once fallen, did not, 
be the obligation to pay the debt, become void by the death of the wife, S/. 25th Feb. 1665, Laird Almond.— 
185 ec. 1673, inter eed But now. the denunciation is ineffectual: for he recovers his perſonam ſlandi in Judicio, 
* * becomes perſonal upon the diſſolution of the marriage; becauſe he ceaſes to be liable. Of courſe, he is 
Wantly entitled to be relaxed: for we ſhall ſee, that, if he had been impriſoned, he would have been entitled 

e liberated, without payment. | | 


214 D 


inſtantly to b 


y liberated from priſon, and is no longer liable to the debt, Ha. 26th Feb. 1623, 


repreſent her, any right, which her creditors have to demand payment from him, 
can be no more than ſubſidiary. Conſequently, he is entitled to the bereficinm or- 


her own proper repreſentatives have been diſcuſſed; till diligence hath 
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ſolidum of all which he received, but only in quantum lucratus eſt. The lucrum which 
he made, and for which he is liable, is the difference between the portion Which 
he did actually receive, and that which people of his condition commonly ga 
ſo that it is only the exceſs, which is /ucrum. St. ibid. | 
Sincefa huſband is, after the diſſolution of his marriage, liable ſubſidiaris for the 
profit, which he has made by it, to the creditors of his wife; *tis plain, that i; 
of no importance to him, whether he pay it to thoſe to whom ſhe owed heritakl 
or to thoſe to whom ſhe owed moveable debts. Conſequently, tho a huſband j 
not liable to the heritable debts of his wife ($ 228.); yet, if any creditor, 10 
whom ſhe owed an heritable debt, ſhall not, after having done diligence again 
her heritable as well as her moveable eſtate, recovered payment of the debt due 
to him, he may have recourſe upon the huſband, in order to get payment of j 
out of this lucrum, Fo. 23d Jan. 1708, Leſlie, For it is agreeable to the prin. 
ciples both of Law and of equity, that thoſe who are in damno vitundo, ought 
be more favoured than ſuch, as are in lucro captando. Therefore, a hufband 
ought not to be allowed to retain /crum which he has made by his wife, x 
the ſame time that her creditors are deprived of payment of debts juſtly due tg 
them. . - 
9 235. From the foregoing doctrine the following concluſions may be deduced; 
1) That a huſband, fince it is becauſe he acquires, by his marriage, the pro- 
perty of all the moveable eſtate belonging to his wife, that he is by Law made 
liable to all her moveable debts, will be liable to all her heritable as well as move. 
able debrs, if he gets an univerſal right, and acquires the property of all her h. 
ritable as well as moveable eſtate ; for it would be unjuſt to allow one to {cix 
on the whole fund, out of which creditors can get payment, and to refuſe, at the 
ſame time, to pay the debts due by them. Beſides, one's eſtate is computel 
after deduction of debts, bona are never underſtood niſi deductis debitis, (f 
courſe, one, who gets an univerſal right to a the eſtate belonging to another 
fer averſionem, really acquires right to no more than to that ſurplus, which r. 
mains after payment of the debts, D. huſband and wife, 24th Jan 1738 
Dick. | YE | Fo. | 
But it ſeems not to be true converſly, 2) That a huſband, who grants a tv 
tal renunciation of his jus mariti, and of every pecuniary advantage which he 
may reap from it, is not liable to any, either heritable or moveable debts due 
by his wife. Tis true, it may be ſaid, he hurts not her creditors, ſince he leave 
all her eſtate entire to them; and he is not obliged to render himſelf liable t 
her debts by acquiring rights to it. But, by marrying her, he withdraws her body 
from perſonal diligence ; beſides, ſhe is bound to employ her time in taking cate 
of his domeſtic affairs, he acquires the profits of her labour, and by her colo 
my conſiderable additions may be made to his eſtate. 
$ 236. A wife acquires not, by her marriage, right to any part either of the 
moveable or of the heritable eſtate of her huſband ($ 224.). Of courle, it 
does not become liable to any debts, either moveable or heritable, due by hum; 
he continues alone to be liable to them all. The obligations under which 


ſhe is brought by her entrance into the ſtate of marriage, reſpect not her eſtat 
but her perſon. | 


T.1-T-19 


Tit. X. a Tiuſband is brought by his Marriage. 1 


1 1 r 4} N. 
of the patrimonial Obligations, under which married Perſons may bring themſelves and 
| one another during the Subſiſtence of their Marriage. 


$237. THE obligations, under which married perſons may bring themſelves 
during the ſubſiſtence of their marriage, may be reduced to four claſ- 
es; 1) Thoſe under which the huſband may bring himſelf; 2) Thoſe, under 


which he may wa his wife; 3) Thoſe, under which the wife may bring her- 
5 elf; and 4) Thoſe, under which ſhe may bring her huſband. | 
| $ 238. A huſband.continues after marriage to enjoy the ſame powers, which 


he had before it (F 224.). Of courſe, he may after it bring either himſelf or 
his own eſtate under obligations, the ſame way as he could do before. Theſe ob- 
lications, tho granted after his marriage, by himſelf alone, without either the 
knowledge or the conſent of his wife, will be as valid and as effectual, as they 
| would have been, in caſe either they had been granted before marriage, or he 
had always continued ſingle. The rights which he has over his eſtate, and the 
powers which he has of charging it by granting either perſonal or real, either 


riage, The condition of a huſband may be bettered ; it is never rendered 
worſe by it: he may and commonly does acquire, but he never can and never 
does loſe rights by it: for Law devolves on him, in, conſequence of his marriage, 
ſeveral new powers reſpecting both the perſon and the eſtate of his wife, which 
he had not ; but it does not deprive him of any which he had over his own 
eſtate before it, R. M. J. 2. c. 16. F. 13. 14. 15. FIT 

| { 239. A huſband cannot, after marriage, by himſelf alone, without the con- 
currence of his wife, bring her under any obligation, under which ſhe did not 
lie before it : for he is not proprietor of her eſtate; he is no more than her cu- 
rator. Of courſe, his office conſiſts not in granting deeds for her, but in giving 


q his conſent to thoſe granted by her. By conſequence, every obligation, under 
* which a huſband wants to bring his wife, muſt be granted by herſelf with his 


conſent; elſe it is null, ( 210, 211, 212, /qq.). 

9 240. A wife is, by her marriage, brought ſub cura mariti, R. M. I. 2. c. 16. 
\ 12, 13—9. A. c. 12. § 6. c. 20—ſt. W. c. 19. $1.8. Conſequently, ſhe 
cannot, after marriage has veſted her huſband with a curatorial power over her, 
by herſelf alone, without his conſent, grant any obligation, either perſonal or 
real, either moveable or heritable. Every obligation, therefore, under which 


out the conſent of her huſband, is null. Therefore, every written obligatory 
deed, granted by her without his conſent, is h jure null and void; and pro- 
duces no effects. | 8 . 

Nay, not only is every written obligation, granted by a wife without the con- 


= of her huſband, but even ſome ſorts of obligations, tho granted wh it, are 
ll. Fe 


For the Law has been ſo careful to protect wives from the influence of their 
ulbands, as to declare all perſonal written obligations, granted by a wife, tho 
| With the conſent of her huſband, to be null and void, Ha. 12th June 1611, 


%. 1705, Duncan. Perſonal obligations are' * thoſe, by which not her eſtate, 
E but her perſon is bound.“ Or they are, thoſe, by which the creditor ac- 
. 11 55 a perſonal right, immediately affecting not the eſtate, but the perſon of 
| debtor.” They are conſtituted by words like theſe, I bind and oblige my- 


E e e « ſelf, 
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moveable or heritable obligations, are, in no fort, altered or impaired by mar- 
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ſhe brings herſelf during her coverture, becauſe every deed which ſhe does, with- 


Mood. — Du. 24th March 1626, Greenlaw—19gth Dec. 1626, Matthew. -F. 1 5th 
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« ſelf, heirs, executors, and ſucceſſors.” For we muſt accurately diſtinguiſh th 
rights or obligations, which we call perſonal, from ſuch as are called moveahle 
A perſonal right or obligation is not always moveable ; it may be heritah 
*hus a bond, granted by one for a ſum of money, payable to another ang 9 
his heirs, but expreſsly excluſive of his executors, creates an heritable right to th 
creditor, but a moveable obligation on the debtor; yet the right of the credity 
which is heritable, is perſonal, as well as the obligation of the debtor, which z 
moveable; becauſe the perſon of the debtor is alone bound. 5 
But in order to make an obligation be, in this caſe, held to be perſonal, it 
not enough, that the perſon of the wife be alone obliged : for a woman ma, 
with the conſent of her huſband, oblige herſelf to do ſomething relating to an 
ſtate, which ſhe has exempted from the jus mariti; and the obligation, tho j 
may be perſonal on her, may be effectual and valid. Therefore, that a 
obligation may be, in this queſtion, called perſonal, it is neceſſary, not only that th 
perſon of the wife be alone bound, but that the obligation be perſonal merch, 
and in all reſpects, that it be general, and that it relate not to any particular & 
{tate or thing, which is proper to herſelf and is exempted from the jus mariti, h 
ſhort, it muſt be, what Lord STAIR, J. I. f. 4. 16. very properly calls, *a 
obligation for debt.“ For we ſhall ſee that a wife, who has a ſeparate eſtate 
either moveable, or heritable, exempted from the jus mariti, may grant valid and 
effectual obligations, provided they have a ſpecial reſpect to it. 
The reaſons, for which the Law of Scotland has been ſo careful to prote 
wives as to declare all perſonal obligations granted by them to be null, are, 
That they might not, by the frailty of their ſex, be injured by their huſbands, to 
the influence of whoſe perſuative language and infinuating behaviour they are con- 
tinually expoſed ; 2) Becauſe perſonal obligations are productive of perſonal d 
ligence, from which wives are, by Law, exempted during their coverture; 3) Be 
cauſe perſonal obligations, as we underſtand them here, regard chiefly the pr: 
fond eſtate, that eſtate which follows the perſon of its owner, and is therefor 
called moveable. Therefore, they cannot be granted by a wife, and, if granted 
by her, cannot be effectual, becauſe ſhe has no perſonal, no- moveable eſtate 
Any which ſhe had at her entrance into marriage, devolves, all of it, to he 
huſband in. conſequence of his jus mariti, Du. 19th Dec. 1626, Matthew. 
Since then all perſonal obligations, granted by a wife, are ihſ jure nul, 
whether they be granted with or without the conſent of her huſband, 1 
is plain, 1) That al/ perſonal bonds, bills, promiſſory notes, or other deeds d 
that kind, granted by her, are null. They are null, 2) Whether they be pi 
cipal, ſubſiſting by themſelves, or be only acceſſory to others; 3) Whether the 
be or be not ratified by her on oath made judicially out of the preſence of het 
huſband, G. 63—S:. 18th Feb. 1663, Birch, —Newbyth, 27th Jan. 1665, Fiſter= 
Di. 371—Fo. Iith Feb. 1707, Broomfield ; 4) Whether thoſe, in whoſe fi 
vour the obligations are granted, are or are not willing to bind themſelves fron 
_ uſing perſonal diligence upon them, and to limit the effects of them fo as 0 
make them be the foundation of real diligence alone againſt a ſeparate eſtate, be 
longing to the wife, exempted from the jus mariti, Du. 19th Dec. 1626, Ma- 
 thew—D.1. 398. July 1730, Lithgow; 5) Whether they be granted by wis 
to their children, or to others; whether they be bonds of proviſion ar of obe 
ſorts, C. 2th Dec. 1579, Primroſe. —St. 22d July 1680, Baillie. -D. I. 399 
Feb. 1720, Colquhoun; 6) Whether they be, or be not granted for debts duel) 
the wife before ſhe granted the obligation: for a bond, tho the confiderat 
for which it is granted, be a debt due by the wife, has no effects; it produces 0 
| ſort of change on the nature, quality, or extent of the debt; and does not ci 
afford evidence of the truth and reality of it. No diligence can, at any time, 
done upon it. Indeed, perſonal diligence cannot be done azainſt her, during 
ſubſiſtence of the marriage, even for the original debt itſelf, for which the bol 
is granted, becauſe the burden of her moveable debts devolves, upon her 1 


Tit, Xx. married Perſons. may bring themſelves. 203 


by Law, to ber huſband. Conſequently, perſonal diligence can be done againſt.. 
him alone. On its diſſolution, the creditor, to. whom the debt was due before 


i for her obligations are not totally extinguiſhed by marriage; ſhe continues af- : 
ter it to be the proper, as ſhe was before it the original debtor. If, therefore, 
he debt has not, during the marriage, been cleared either by payment or by ſome- 


ber obligation, but for that, which ſhe was really owing before ſhe granted it, 
and which would have been due by her, in caſe ſhe had not granted it. For 
the bond is not evidence of the truth, reality, or extent of the debt ; it is not 


under the neceſſity of proving, that it was granted for a debt not due by her: 
Law preſumes in her favour, ſince the bond appears ex facie to be a perſonal one, 


true, that action has, in ſome caſes, been found to lie on ſuch bonds; but it is 
alſo true, that they were in theſe very caſes held to be void in themſelves, and 
that action was ſuſtained upon them only, 1) In quantum a debt was aliunde proved 
to have been due, before the date of the bond ; 2) To fave the trouble, the ex- 
pence, and the neceſſity of a new action, Ha. 13th Fan. 1610, Primroſe, — 
14th March 1623, Douglas. — Fo. 8th Nov. 1677, Sinclair. | 

If a perſonal obligation, granted by a wife during her coverture be iþ/o jure void, 


have no effects. Conſequently, diligence, if any has been done on it againſt her 
eſtate, is void; if an appriſing has followed it, it-muſt be void; Ho. huſband, 3d 
Feb. 1616, Douglas. — Du. 24th March 1626, Greenlaw.—3oth Jan. 1635, Mit- 
chelſon ; if an adjudication has been obtained on it, it is null, Da. 144.— B. 96.— 
D. I. 399. July 1725, Irvine. In ſhort, every ſtep, every form, and every ſort 
of diligence, which has been done on it, muſt be void; ſince it was raiſed on a. 
foundation which is ipſo jure null, and on a debt, which is % jure not due. 


be void, becauſe the wives have no perſonal eſtate, proper to themſelves, and ex- 
empted from the jus mariti ; it muſt follow, that, when this ceaſes to be the caſe, 
the foregoing diſpoſition of the Law muſt alſo ceaſe, and one different from /it 
muſt take place, becauſe it muſt be accommodated to the circumſtances of that 


moveable, proper to herſelf and exempted from the jus mariti, ſhe can, provid- 
ed the does it with conſent of her huſband, and according to Law, grant obligati- 
ons ſpecially relating to it, Di. 6.—G. 181.—H. 878.—Fo. zd. Feb. 1686. 
| Somervel ; becauſe ſhe may, with his conſent, diſpoſe of it according to her plea- 


lure, either for valuable conſideration or by gift (F 210. /.). St. 21ſt Jan. 1674, 
Ridpath. J. 21. ff. de reg. jur. | Td A 


and effectual, provided it be granted in a legal and formal manner, tis plain, 
that the validity of the obligation cannot be hurt, tho a perſonal one, which is 
% jure null, be granted by the ſame deed, in which that, relative to the 
leparate eſtate, is granted, Sr. 15th Dec. 1665, Ellein.— H. 878.—Fo. 3d Feb. 
1686, Somervel. : e MT ed 

I fay, the obligation which ſhe grants, muſt be relative to her ſeparate eſtate. 
t may relate either to her heritable or to her moveable eſtate. If it relates to 
heritage, it is ſufficient, if both the nature of the obligation, and the eſtate 
7 be affected be fo accurately deſcribed, as to be diſtinguiſhed from every, other. 


ell, and exempted from the jus mariti, to which the obligation relates, as well 


{elf 


the obligation was granted by the wife, may go to her, and demand payment of 


| thing equivalent to it, ſhe remains {till bound, and may be ſued after the diſſo- 
tion of it. But ſhe is liable to be ſued not for the debt, for which ſhe granted 


wen ſufficient for founding a preſumption againſt the woman, and for laying her - 


granted by her during her coverture, and therefore to be null. Therefore, it is 
incumbent on the creditor to prove aliunde the ſubſiſtence of the debt. *Tis 


all which follows upon it, muſt be alſo void: for that, which is ipſo jure null, can 


y 244. Since perſonal obligations, granted by wives, are declared by Law to 


caſe, which really exiſts. Conſequently, if ſhe has an eſtate either heritable or 


Since an obligation granted by a wife, relating Bn her ſeparate eſtate, is valid | 


relates to her moveable eſtate, that part of it, which ſhe has proper to her- 


2 the obligation itſelf, muſt be particularly deſcribed. Thus, ſhe may bind her- 
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ſelf to grant an aſſignment of a particular moveable debt due to her. But i th 
obligation, which ſhe grants, he a general one, referring to her moveable eſt 
in general, it is merely perſonal. Therefore, it muſt be null, tho ſhe ſhould har 
a moveable eſtate exempted from the jus mariti. For Law will preſume it to hay 
been granted not voluntarily, but out of fear of her huſband. | 
But an obligation, which appears ex facie to be perſonal, merely, will be ſuſtaj, 
ed, provided the creditor has, at the time of its conſtitution, + bound himſelf by a 
deed, and hath ,declared, that he will uſe it only to do diligence againſt the 
heritable eſtate, proper to the wife: for that deed changes, in ſome fort, thy 
nature of the perſonal obligation, ſince it renders it effectual, not againſt th 
moveable, but againſt the heritable eſtate alone, Sr. 23d Jan. 1678, Bruce. 
ſay, the back-bond ought to be granted by the creditor at the ſame time, at vic 
the perſonal obligation is granted by the wife: for, if it is granted afterward, j 
can be of no effect, ſince it is ab initio a perſonal obligation. Therefore, it 
null ab initio, and cannot be rendered effectual by any deed ſubſequent to its ow 
conſtitution. (If the wife wanted to bring herſelf under a valid and effectual oblige 
tion, the creditor ought to have agreed, that the original perſonal obligation ſhould 
be, in the ſifſt place, cancelled ; that a new one of the ſame tenor with the cap 
celled one, but of the ſame date with the back-bond, ſhould be written, and 
granted; that thus, the one might refer to the other, D. I. 398. July 173% 
 Lithoow. DO 5 SN ED EL 
8 242, 1 ſaid, perſonal obligations granted by wives are null (5 240.), wha 
conſtiruted by writ: for ſuch, as are conſtituted without it, and ariſe from thei 
actions, are frequently brought by the Law upon them. | 1 
Thus, 1) A wife can oblige herſelf delinguendo ; all obligations, ariſing fron 
delinquencies committed by her, affect not, in any fort, either the perſon or the 
eſtate of her huſband ; they are good againſt her own perſon and her own eſtat 
alone. ft. V. c. 19. $7, 8. For diligences proceed from the malevolence d 
the delinquents alone. Therefore they can be productive of obligations on then 
alone. Delida tenent ſuos aufforcs. Conlequently, if a wife has committed ons 
her huſband neither can nor ought to be puniſhed for it“; ſhe_muſt herſelf ſuf 
that punifhment, which is ordained by Law to be inflicted on ſuch as are guily 
of the crime committed by her, Du. 2d Feb. 1628, Scot. If it is death, ſhe mul 
be put to death; if it is a corporal puniſhment, ſhe muſt ſuffer it; if it i; cr 
which detracts from her character, ſhe muſt ſubmit to the conſequences of it, tho 
they ſhould amoant to infamy, or a total deprivation of her — name, A. wif 
23d Far, 1634. 9. If the puniſhment is pecuniary, the fine cannot be 
levied from her huſband ; for he cannot be made, in any ſort, to ſuffer for tie 
delinquency of his wife, Ha. 31ſt May 1610, Bell. —A. wife, 23d Fan. 1634, b. 
Payment of it can be demanded from the wife alone. By conſequence, it cat 
not be levied during the ſubſiſtence of the marriage, in caſe ſhe has no eſtate be 
longing to herſelf, and exempted from the jus mariti; becauſe there is not, during 
that period, any fui:1, out of which payment can be got: for if the huſband ws 
compelled to pay it, he would be made to ſuffer for a delinquency committed 
his wife, 1. 105. The execution of it muſt therefore be ſuſpended till the diſs 
lation of the marriage; unleſs ſhe has a ſeparate eſtate either heritable or mot 
able, belonging properly to herſelf, and exempted from the jus mariti: for in tha 
caſe there is a fund, out of which the fine may be levied, E. 2d July 17 
Murray. | | | 2 
Tis otherwiſe, in cafe the huſband has been acceſſary to the delinquency 
his wife, has had that which the Law of Scotland calls art and part in it, ot h 
been an accomplice of her guilt ; he muſt, in that caſe, according to the com 


mon rules of Law, ſuffer along with her. But he ſuffers not for her _ 1 , 
te 1 


* Tt was otherwiſe, in ſome caſes, before 1688, See 1670, c. 6.—1685, < 6. &c. But theſe Laus net 
thought to violate the rights of mankind, 1689, c. 13. and were therefore repealed, 1690, c. 27. 
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Gffers the puniſhment of his own delinquency. Beſides, the intimate connection 
chich he has with his wife, the opportunity he has of knowing her intentions, 


bindering her from tfanſgreſſing, will make him be more eaſily than others 
reſumed to have been partaker of her guilt, /?. W. c. 19. H 4, 5, 6, 7. — Da. 


* A wife may, during her marriage, bring herſelf under conventional obligations 
iithout the conſent of her huſband, in cafe the abſolute neceſſity of her own 
airs requires it, and her own intereſt is thereby promoted; for inſtance, if he 
abſent, is abroad, is believed to be dead, or is deprived of the uſe of his rea- 
on. Thus, if a woman ſhall, during the abſence of her huſband, betake herſelf 
to an employment, in order to enable her to maintain her family, and ſhall, in 
he excerciſe of it, contract debt, ſhe will be obliged to make payment of this 
bt, and may be ſued for it as well before as after her huſband's return. If ſhe 
5 ſued before his return, decree will immediately be recovered againſt her; for it 
would be unjuſt, that a creditor, to whom ſhe is owing a juſt debt, ſhould be 
pbliged to wait for his payment till the uncertain return of the huſband, Ha. 6th- 
Fuly 1610, Euſtachius's wife. 19th Jan. 1611, Hog.—Du. roth March 1629, Ruſ- 
J. — G. 83. — St. 19th Dec. 1667, Gairns *. If her huſband returns, 
if payment may be recovered out of his eſtate during his abſence, it ſeems to 
be agreeable to the analogy of Law to fay, that ſhe is not, during the marri- 
ge, liable to be fued ;* Sp. Higſband and wife, 18th March 1631, Howieſon. — 
D*. 21{t Dec. 1629, Aiton.—1 2th March 1630, Scougal. For the profit, if the has 
made any, accrues to him; and whether ſhe has or has not made any, he was 
ound to maintain her, and became thereby liable to a legal debt. At any rate, 


As Yoo BE. 2 tiod + 


" WWW: is in Law liable to all the moveable debts. of his wife, and execution cannot, 
© uarity be made againſt her perſon, during her coverture. 20 "8 
| ſaid her own utility muſt be promoted by the negociation, in order to bring 


er under an obligation. For if the condition, not of herſelf, but of her huſ- 
and, is bettered by it, not ſhe, but he is the perſon, who is alone obliged ; be- 


0 auſe the whole advantage, arifing from it, is in rem verſum of him, Fo. 12th 
U. 1703, Deans. e 3 ee 

; 3) A wife, who has a ſeparate fund allowed her for her maintenance, is 
dound for thoſe debts which the contracts. But we muſt diſtinguiſh between a 
; ud granted her by a perſon different from her huſband, excluſive of his ju 


ii, and one granted by the huſband himſelf. In the firſt caſe, when ſhe has 
u leparate fund, granted to her by an extraneous perſon different from her huſband, 
nd exclufive of his jus mariti, ſhe is liable only ſubſidiari, after the huſband : . 
or he is, in all caſes, bound to maintain her and his family, whether ſhe has or. 
das not a ſeparate eſtate; whether her ſeparate eſtate, if ſhe has one, is or is not 


J deſtined for the maintenance of her and her children: but, if the creditor ſhall 
ot have been able by doing diligence againſt the huſband, to recover payment, 
4 he wife becomes ſabſidiarie liable, and may be ſued by him; fince nothing can 


de faid to be mags in rem verſum mulieris than that, which is employed on the 
maintenance of herſelf and her children. It is much more reaſonable, that a 
mother, who is in facultatilur, and is bound by. nature to maintain her 
hildren, ſhould pay for the means of preſerving them in life and in health, than 


nance, In the other cafe, when the wife has got a ſeparate maintenance ſettled 
{lowance for it, Ha, 6th July 1610, Euſtachins's wife,—St. 19th Dec. 1667, 


. Gairns. 


* In all cafes, in which the is made to pay debts contraſted for the maintenance of the family, ſhe will 


wer don reſerved to her againſt her huſband or his repreſentatives ; becauſe theſe are truly debts due by the = 


Td, Da, 20th Nov, 1630, Rutherfoord, 


ie facility with which he may be aſliſting to her, and the power which he has of 


tat a creditor, who has no connection with them, ſhould be deprived of pay- 
ment of a debt juſtly due to him, and be thereby obliged to pay for their main- 


1 her by her huſband, ſhe is herſelf immediately liable; becauſe the ' huſband 
oht not to be obliged to pay for her maintenance, when he gives her a ſeparate 
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Gairns,—23d Feb. 1672. Nielſon.— H. 890. And he ſeems not, in this caſe, 
be liable even /ubſidiarie, Du. 21ſt June 1634, Hamilton. | 
4) An obligation granted by a wife during her coverture is valid, provide 
is not to become effectual till her death: for the can hardly be hurt by a gy 
of this ſort. Beſides, this is really a deed mortis cauſa, of a teſtamentary nat 
by which The diſpoſes of her eſtate after ſhe is dead, D. I. 399. Colqnhonn, Fa 
the ſame reaſon it ſeems that one, which: is not to become ettectual againſt h 
till the diſſolution of the marriage, is good. *Tis true, ſhe. may, in both caſes 
be influenced by her huſband to grant them: but they cannot for this reaſon þ 
held to be void; elſe every deed made by her, even a ſettlement of her affain 
nor tis cauſa, would be fo too. For. he may direct her both to the perſon ty 
whom ſhe ſhould leave her eſtate, and about other matters concerning her jy. 
ceſſion, arg. Du. 19th Dec. 1626, Matthew © © e 
243. A huſband, it has been ſaid (F 205. ), acquires the property of all the 
moveable eſtate, which his wife either has at the time of the perfection of the 
marriage, or acquires during its ſubſiſtence; and he becomes proprietor of allth 
fruits, which are at ſucceſſive times, during the marriage, yielded by her her 
tage (F 210.). - Of courſe, he mult be liable for 4 the fruits, which heritabe 
debts, due by her, yield to her © creditors during its ſubſiſtence ; that is, he j 
ipſo jure liable to the intereſt, which becomes, at every ſucceſſive point of tine 
during the ſubſiſtence of the marriage, due by her for her heritable debts ( 229 
for his burdens ought to be proportionable to the profits, which he makes (F 227) 
F. 13th July 1708, Gordon. 3 c | 
The doctrine concerning thoſe moveable debts, which become due ſucceſſuc 
during the marriage, is the ſame with that, which has been delivered (5 227 
concerning ſuch as were due by her at her entrance into it. Since he} 
liable to pay them, diligence may be done by her creditors both againſt his pe. 
ſon and againſt his eſtate, for recovering payment of them (F 230.). But h 
3s no more than liable to be ſued for them; he is not the proper debtor, by whon 
they are due. Therefore, he ceaſes to be liable to be ſued for them upon the ds 
ſolution of the marriage (S 232.). Diligence, completed againſt his eſtate, dug 
its ſubſiſtence, is that, which alone creates a nexus realty upon it, or, rather, tra 
fers the property of it to the creditor, by whom it is uſed. Of courſe, the hu 
band is not, after the diſſolution of the marriage, entitled to get his propem 
reſtored to him. If it is transferred redeemably, he is entitled to no more that 
to redeem it; if the conveyance is-irredeemable, he can never recover it (5 233 
Al. * 7 os 6 
9 244. The primary end of marriage, it has been ſaid, is the. procreation u 
children. In order to accompliſh it married perſons muſt live in one houſe ai 
in one family together ({ 169, 201, 205.). Therefore, they muſt have a col 
mon intereſt: for the intereſt of the one muſt be that of the other; ſince thi 
of them both is united in the intereſt of their children (5 166.). Hence, the 
are in duty bound to promote the intereſt of one another; and it has been fil 
(F 169, ax. 5.), that a huſband and a wife are bound to aſſiſt each other in tit 
management of their common affairs. But women ſeem to be intended by natir 
for domeſtic life (F 127.). Hence the management of the houſhold is accoutr 
ed a province peculiar to the wife; for Law preſumes, that the huſband, who® 
obliged to be frequently abſent from home, is chiefly employed in buſineß - 
broad, and has not either time or inclination to attend minutely to œconom 
matters, devolves on his wife the power of managing the family, and of tak 
care of his domeſtic affairs. Conſequently, a wife is preſumed by Law to be 
by her huſband, prepoſira negotiis domeſticis ; and to be inveſted with the pou 
which are neceſſary for managing the houſhold. 8 12 
Since ſhe is preſumed to be the factor of her huſband, and to have inſttoſi 
powers committed to her; 'tis plain, 1) That he muſt be bound by all (10: 
deeds, negociations, and contracts done by her, and by thoſe alone, which a 


* 


bo 
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to her factorſhip, and are comprehended within the powers committed to her. 
He is bound inſtitorio nomine, tot. tit. F. de inſt. act. Therefore, every act of 
her domeſtic adminiſtration, relative to œconomical affairs, muſt be productive 
of an obligation on her huſband, Di. 310. Of courſe, thoſe, with whom ſhe 
deals, have him bound to them for debts contracted by her in theſe; no matter, 
whether ſhe was or was not provided aliume by him; nay, whether her dealings 
were or were not extravagant. For they were in bona fide to deal with her in con- 
ſequence of her preſumptive præpoſitura; ſince every huſband may, as ſoon as he 
begins to ſuſpect his wife of profuſion or extravagance, have recourſe to that re- 
medy, which he has by Law, of depriving her of her præpoſitura, of putting o- 
thers in mala fide to deal with her, and of hindering himſelf from being obliged 
| by her deeds, H. 871. Therefore, he muſt become bound by her deeds, till he 
thinks proper to ule that remedy, which will deprive her of her prepoſitura. 


The power, which a wife has to bring her huſband under obligations to others, | 


is ſounded on a preſumption alone. Therefore, 2) It can extend no farther than 
the preſumption, on which it is founded; and 3) Muſt ' ceaſe altogether, when 
the preſumption ceaſes; when there is no reaſon for the preſumption. 


dmeftic affairs; the management of the houſhold is her proper province. By 
conſequence, every thing, belonging to it, is under her direction. Things, which 
| belong not to it, fall not under her department. Therefore, her dealings about 
matters which are not œconomical, cannot bind her huſband, ſince thoſe, with 
whom ſhe deals, are not in bona fide to deal with her about them. For it is 
pain, from the nature of the buſineſs itſelf, that her præpoſitura extends not to 
them. Of courſe, they knew, that ſhe was not præpoſita over them by her 
huſband: ſo they cannot have him bound; for one is bound, ixſtitorio nomine, in 
thoſe caſes alone, in which the inſtitor exceeds not the commiſſion given him. 
Non tamen omne, quod cum inftitore geritur, obligat eum, qui prepoſuit 5 ſed ita, (i 
en rei gratia, cui præpoſitus fuerat, contractum eſt, l. 5. F 11, „g. J. 11. § 5. F. 
de inſtit. act. —C. June 1582, Lady Boyd. — June 1587, Pittarrow,—St, 3d Juue 
1080, Buchanan. Fo. 19th Nov. 1698, Arnot. Fr: 

Therefore, if a wife does any thing which cannot be referred to domeſtic af- 
fairs, her huſband: is not obliged by it, unleſs ſhe appears to have had power to 


for it extends to houſhold affairs alone. Conſequently, the huſband cannot be ob- 
liged, unleſs he either 1) Hath given her a mandate to act, or 2) Hath ratified 
that, which ſhe had taken it upon her to do without one. © © 
The nature of the mandate neceſfary for impowering a wife to do ſomething, 
which is not comprehended under her proper domeſtic department, muſt be dif- 
ferent according to different caſes. Of courſe, it muſt be arbitrarily determi- 
ned by the judge according to circumſtances. Sometimes a written one is neceſſa- 
ſly; for inſtance, a written one is neceſſary to impower a wife to raiſe money 
due to her huſband by bond, Sr, 3d June 1680, Buchanan.—Þo. igth Nov. 1698, 
Art. Sometimes it is ſufficient, if he knows that ſhe acts after ſuch or ſuch 


a trade with the knowledge of her huſband, he is liable for debts contracted by 


— continuo et ſingulis momentis, perpetually and in every inſtant, given her a man- 
. but alſo becauſe he ought to bear the loſſes, which muſt be borne, and to 
the debts which muſt be contracted, in order to make that profit which he is 


* entitled to reap, I. 1. F. de inſt. act. Ha. 23d Nov. 1609, Muirbead.— 
2 2 


dale he ratifies and approves of that which ſhe does. For ratification is equiva- 


lent ta a mandate, J. 60. J. de reg. jur —F, 26th Dec. 1711, Brown. 
| ee 


The pr poſitura of a wife extends to ſuch matters alone, as may be called 


do it founded on ſomething ſtronger than the preſumption of her præpoſitura: 
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manner, and by his ſilence approves of her actions. Thus, if a wife carries on 
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her in the — of this negociation, not only becauſe he is preſumed to 


But tho the wife has not a mandate, before ſhe acts, the huſband is obliged, in | 
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208 Of the patrimonial Obligations under which Rodæx: 


I faid, the power, which a wife has to oblige her huſband, ceaſes altogether 
when that preſumption, on which.it is founded, ceaſes. Therefore, a wife, wh, 
has ſeparated from her huſband, and lives in a houſe different from that in which 
he dwells, loſes the power of obliging him, becaule the is deprived of the manage. 
ment of his -kouſhold. He will not, therefore, be bound by her deeds, ſince jhe 
cannot be either {aid or preſumed to be prepoſira negotiis, and to act with an jy. 
ſtitorial power. So he will be obliged only ſo far, as he would have been in cas 
the Law had never made the preſumption, u. g. for her maintenance; $f, 64 
Fuly 1677, Allan. Di. 2 1ſt June 1034, Traikſmen v. Hamilton. 

Since a wite is poflefled of her iuſtitorial power by virtue ef the preſumz] wit 
of her huſpand, her power muit ceaſe, as ſoon as her huſband removes this pre. 
ſumption: for a haſband is not bound to intruſt the management of his affair; tg 
his wife, He has the ſame right to deprive her, which every other perso 
bas to deprive thoſe, 'to whom he has committed the management of his aifaiy, 
of che power of adminiſtration. If the huſband, in a public and legal way, de. 
prives his wife of her prapoſirura, the immediately ccaſcs to have the poyer of 
obliging him. But, becauſe the preſumption of her pra poſitura is ſtrong, it i 
neceſſary, that her deprivation be made public, in order to put the world in mal 
ile to deal with her, and to let them know, that, if they do it, they doit at thei 
own Titk, and are not to have recourſe. on the huſband, J. 41, § 2, 3, 4, 6 
F. de inſt. act. = ; N CEL, 

For this purpoſe the Law of Scotland hath invented a fort of prohibitory dil. 
gence, by which the wife is prohibited to do any thing to the hurt of her hu. 
band, and the lieges are prohibited from dealing with her. Tis therefore, cal 
led inhibition. In order to inhibit a wife, 'tis neceſſary, in the ſirſt place, that 
a bill be prefented.to the Lords of Seſſion, that is, to the Lord Ordinary on the 
bills, aarrating the profuſion and extravagance of the wife, and praying the Lord 
10 graut Warrant for iſſuing letters of inhibition at the ſuit of the huſband againlt 
the wife. On this, the Lords, ſine cauſe cagnitione, grant the deſire of the bil. 
It is done {fine cauſe cognitiene ; becauſe, a huſband may capricioujly deprive hi 
wife of her prepoſitura, without aſſigning any realon for doing it, ſince he is ndt 
by Law obliged, unleſs he pleaſes, to commit the management of even his do- 
meſtic aftairs to her, Fa. I. 201, 209. Purſuant to the order made on tis 
' petition, letters of inhibition *, which- muſt be written by a writer to the 
Signet and muſt paſs the Signet, are iſſued, and mult be ſerved as well upon the 
wife either perſonally or at her dwelling houſe, as upon the reſt of the lieges by pu 
bliſhing them at the market-croſs of the head-borough of the County, withit 
which the perſon inhibited dwells, and by regiſtring them in the books be. 
Jonging te that juriſdiction, in the ſame manner with inhibitions of othet 
ſorts . ö x 0 ve | 

After the completion of this diligence, a wife ceaſes to be præpoſita negitilh 
and loſes the power, which the had, of providing for the family of her hutband 
as well as of obliging him. Conſequently, he is not bound by any of her der 
ings which are poſterior to the execution of the inhibition, Ni. Inhibition, 20d 
July 1620, Kincaid, Go. 23d June, 1675, Auchinleck. on Tits 
But a huſband continues always to be bound to maintain his wife ($ 225) 
Therefore, he muſt, even after ſhe is inhibited, be liable to debts necetlarif 
contracted by her for her maintenance; unleſs he can prove, that he pros 
her, Go. 23d June 1675, Anchinleck. St. 25th July 1676, Campbell; as nel 
as for thoſe which he empowered her to contract, F. 5th July 1709, Ker. BY 
he is not liable for any other ſort of debt. e 

$ 245. Thus, I have explained the patrimonial rights, which both ſpouſcs de 
quire by marriage, and the patrimonial obligations, under which they ay 

& 2 ivy | 15 5 | OU 

'® The tenor of them may be ſeen in Dattas, p. 482. But his ſiyle is greatly antiquated. 


bald 12 gr" — » required in the execution, publication, and regiſtration of inhibitions, ſhall be explain 
W, title, inh6:itons, | bY 


Tit. X. married Perſons may bring themſelves. 209 


ought by it, It remains to treat concerning two ſubjects, which could not, 

qith propriety, be introduced into any of the foregoing titles: and theſe are, 

rf, the doctrine concerning donations between man and wife; ſecondly, that 

WT .crning judicial ratifications. It will not be improper to beſtow a ſeparate 
ic on each of them. : 


T 1:7 Lb 
Of Donations berween Huſband and Wife. 


240. ARRIED perſons uſually bear a ſtrong affection, and may expreſs 
f it by making preſents to one another. Thus, one of them may, 
out of fondneſs for the other, ſpoil himſelf of his eſtate. ' 
t ſometimes happens, that a ſelfiſh perſon is matched with one of a ſoft natural 
temper. But the intimate connexion, which ſubſiſts between a man and his wife, 
puts it in the power of either of them to make the other unhappy, by teifing, 
harraſſing, and vexing him inceſſantly. Thus, the one may extort preſents from 
the other: for he may be, as it were, forced to give them, in order to purchaſe 
peace for money. =_ „„ 8 
Beſides, the principal attention of married perſons ought to be directed to- 
rards the procreation and education of children ; they ought not to look on mar- 
lac, as a mean by which the one may make money of the other. | 
The Law of Scotland, attending to thoſe many inconveniencies, which would 
riſe, if married perſons were allowed, during their marriage, to ſpoil one ano- 


her of their property, hath, after the example of that of the Romans“, prohi- 
tied donations between huſband and wife, and declared them to be revocable at 
| in time, during the life of the donor, R. M. lib. 2. c. 15. § io. 11.— J. 1. 


2.3. P. F. de donat. int. vir. et uxor. | 5 | 
A donation or gift may be defined to be ſome valuable or pecuniary liberality, 
given for nothing by one toMother, and accepted by him, to whom it is offered.” 
. A donation, therefore, is a pecuniary liberality, i. e. it is a liberality either con- 
ting of money, or worth money. So that it muſt be ſomething which is ca- 
pable of being bought and fold and valued by money. II. It muſt be given for 
nothing, i. e. the perſon, to whom the donation is given, mult not give to the 
perſon, who makes it, any thing in return or in ſatisfaction for the gift, as a mu- 
tual valuable conſideration for it. III. It muſt be given by the donor, and ac- 
Kcepted by the donee. 1 „ ö 
9247. I. then, Donations are prohibited to be made between hid and wife. 
II. Al donations and donations alone are fo far prohibited, that III. they are re- 
vcable at any time during the life of the donor. But IV. they become irre- 
Yocable at the death of the donor, if they are not revoked before it. 

9248. Donations are prohibited between huſband and wife, ($ 247. ax. 1.) By 
hulband and wife the Law, in this place, underſtands not only ſuch as are ſo 
G g g | LC EK truly 


| * MoxTaricne af ns, in his cha 1 Of friendſhip,” a very ingenious as well as very philoſophic reaſon 
del for h IRC 8 p P 1 | $ .. 

{ e prohibition, He derives it from that firi& and perfect friendſhip, which ought to ſubſiſt between a huſband 
wel and his wife. One of the antjents, I forget his name, called a friend another fel, axnos £yo; and hence it is 


ad, that all things are common among friends (See Cicero de amicitia, cap. 21.). But a huſband and wife ought 
4 be bound into the moſt perfect unity of heart, of affection, of deſire, and of will. Of courſe, they mult have 
ery thing as it were in common, and can have nothing to give one another. 

Ac 0 the reaſons aſſigned by the Roman Lawyers, were more natural. Moribus apud nos receptum eſt, ne 
; a u et uxorem donationes valerent. Hoc autem rece ptum eſt, ne mutuato amore invicem ſboliarentur, do- 
nibus non temperantes, ſed profuſa erga ſe facilitate: nec eſſet eis ſtudium liberos potius educendi. 
„ TVs Cxeil ius et illam cauſam adjicicoat z quia ſæpe futurum eſſet ut diſcuterentur matrimonia, ſi non 
„ Cnaxet is, qui poſſet; atque ea ratione eventurum, ut venalicia eſſent matrimonia. Hæc ratio et oratione Im- 
Fa noſtri AnTonini AuGusrT1 electa eſt. Nam ita ait, „ Majores noſtri inter virum et uxorem dona- 
un i ras amorem honeſtum ſolis animis æſtimantes, famæ etiam conjunctorum conſalentes, ne 

a pretio conciliari videretur : neve melior in paupertatem incideret, deterior d:tor fieret,” 1. 1. 2. 3. 


b. F. de donat. int, vir. et uxcr. 
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truly and ſo effectually joined to one another by tlie bond of wedlock, that th 
null ever continue to be married perſons, cannot ſeparate from one another, ant 
marry others, till their marriage is diſſolved, or themſelves divorced from on 
another either for wilful deſertion or for adultery; but alſo all thoſe, whoſe mar. 
riage, tho they may have been formally married, may have been believed to hy 
married perſons, and may have appeared in all reſpects to be huſband and wife, j 
at all times liable to be declared to have been void from the beginning, either fo 
impotence, for madneſs, for ideotiſm, for propinquity of blood, for the precon 
tract of one of the parties, or for any other reaſon ($ 170. %.). Donations 
between ſuch perſons, tho they are not really married, and cannot be ſaid to he 
huſband and wife, are revocable like other donations inter virum et uxoren; 
1) Becauſe they, as well as others, appear to be huſband and wife, and are hell 
to be fo, till their marriage is found to have been null; 2) Becauſe all th 
bad conſequences, which would follow the allowance of an unbounded. liberty 
to thoſe, whoſe marriages are valid, of giving gifts to one another, would have 
place in the caſe of thoſe, whoſe marriages are void. For it is obvious, that if the ma- 
riage was liable to be declared to be null for madneſs, ideotiſm, or imbecillity of 
mind, that perſon, who laboured under theſe misfortunes, would be expoſed to the 
_ deceit, to the impoſitions, and to the practices of the other: if it was liable to be 
declared null for impotence of body, the impotent perſon might be willing, and 
be brought to give any thing to the other rather than bear the reproache and 
the brawlings to which he might be expoſed, and have his infirmities laid open 
to the ridicule of the world. 3) Becauſe it would be hard, if perſons in thek 
circumſtances ſhould have powers more ample and more unlimited than thoſ, 
to which perſons lawfully and validly married are entitled. Fas non eſt, ear d. 
 nationes ratas eſſe ; ne melior ſit conditio eorum qui deliguerunt, I. 3. 1. f. 4 
don. int. vir. et uxor. 4) Becauſe all, that follows on a marriage, which is deck. 
red to have been null ab initio, falls with the marriage itſelf *®. Conſequeni 
donations, which have been made between huſband and wife, and which mult 
therefore be preſumed to have proceeded from the view of the marriage, mul 
be liable to revocation, as ſoon as it is declared to have been null. | 
But donations are prohibited between huſband and wife alone. Therefor, 
1) A bridegroom may give gifts to his bride, or a bride to her bridegroom: io 
a a bridegroom and a bride are not married perſons; they do not become hufband: 
and wife, till they are actually married (F 179.) J. 27. F. de don. int. vir. et ut, 
St. 23d Jau. 1680, Home—H. 364. 888. 2) Donations, made either by1 
huſband, or by a wife, to a third perſon, are not revocable ; becauſe they ar 
not donations inter virum et uxorem, and the right, which the third perſon at 
quires by the donation, cannot be taken from him; no matter, whethe 
the donee, the perſon to whom the donation: is made, be or be not related b 
the ſpouſe, the huſband or the wife, of the donor, Sp. Huſband, Dec. 1596 


a thing which proceeds not from the will and intention of the giver, however * 


See above, Book IV. Tit, II. 


drum et uxorem are revocable by the donor. 


d. XII. Fita and Wife, 211 


te it be, cannot be called a donation, J. 3. & 2. ff. de don. int. vir. et:uxor.. 


0 Donations made by one to the perſon, to whom he had been married, are 


id; becauſe they are not, after the diſſolution of their marriage, any longer 


band and wife. So that, if a marriage is. diſſolved either for non- adherence 


- for adultery, it is lawful for the perſons, who: are divarced, to give gifts to 


ach other as freely, as if no ſuch relation had ever ſubſiſted between them, 
| 64. de donat. int. vir. et uxor. . Te 1 
249. All donations between huſband and wife are prohibited (5 247. ax. 2.). 
\ principal point, therefore, which is to be conſidered in this matter, is the 
Uh of the donation. For every thing, which is in reality a donation. inter 
yum et uxorem, is revocable; no matter, how it be cloked, what maſk it wears, 
by what contrivance the huſband and wife endeavour to conceal their real in- 
ention and deſign. Contrivances, however artful, can be of little or no avail, 
vecauſe they alter not the real nature of the thing. They can never make that 


not be a donation, which in reality is one. Beſides, being invented for defraud- 


ing the Law, they cannot avail any more than actions directly done in violation 


of it, They cannot ſubſiſt as tranſactions of that kind, of which they appear to 


be; becauſe they are not really that, which the parties pretend they are: and 
they cannot ſubſiſt as donations, which they really are; becauſe donations inter 

So that, let married perſons give any name they pleaſe to that which they are 
doing, let them call it a ſale, a loan, an exchange, or let them cloke it under 
the name and appearance of any other contract, tranſaction, or negociation ; if 
they intend not to do that which they pretend to do, but to give gifts to one 
another, the matter is not the leſs a donation. Of courſe the donor ceaſes not 
to have the right of revoking it: for the animus of the parties ought to be prin- 
cipally regarded in this affair. 5 i 

Therefore, if they meant really and ab initio to make a donation, the whole 


buſineſs, tranſacted between the huſband and the wife, will be liable to be total- 


ly anulled by the revocation of that perſon, who made the donation, and may 
therefore be very properly called the donor. But if they had not the animus do- 
nandi, if they had a ſerious mind and intention to enter into an onerous contract, 
if they meant not to defraud the Law by concealing a donation, that which 
really paſſed between them, under the appearance of ſome other dealing, and if a 
donation happened accidentally to be made on this occaſion, the tranſaction will be 
partly valid. It will ſubſiſt in fo far as it is not a donation ; for ſo far, as it 
is really one, it is revocable in quantum alter conjux locupletior factus eft, J. 3. 


95. J. 7. $6. J. 31. §3. J. 32. § 24, 25. I. 49. 52. F. de donat. int. vir. et uxor. 


38. F. de contrah. emptio. 3 | 

I faid, all donations inter virum et uxorem are prohibited. But this principle 
not to be ſo rigorouſly underſtood, as not to admit of the ſmalleſt Shia ki 
'Tis much otherwiſe. That conjugal affeftion, which ought to ſubſiſt between 
married perſons, ought to unite their hearts, and ought to hinder them from 
counting ſtrictly with one another (F 246.), will not allow them to regard as a 


donation every trifling advantage. Non amare, nec tanquam inter infeſtos jus probi- 


bite donationis tractandum eſt ; ſed ut inter conjunctus maximo affectu, et ſolam inopi- 


am timentes, l. 28. F 2. F. de don. int. vir. et uxor. Hence, every inconſiderable 


preſent, beſtowed by one married perſon on the other, ought not to be held to be 
lubjeCt to revocation: for the Law is like the Prætor, minima non curat. Examples 
of donations of this kind may be ſeen in J. 7. Hi. J. 18. J. 21. P. J. 28. Fr. 
31. 18.9, to. L 3. 61. F. de don. int. vir. et uxor. ſome of which, be- 
Cauſe of the peculiar manners of the Romans, cannot be applied in the Law of 
Scotland, H. 363. 364. | | | | | 
} 250. But donations alone are prohibited ($ 247. ax. 2.). Conſequently, 
1) All mutual onerous contracts, which married perſons make with one another, 
py are 
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are effectual and valid; fuch as a ſale or an exchange: for donations are libe. 
 ralities merely gratuitous; the perſon, to Whom the donation is made, muſt not 
give to the perſon, who makes it, a mutual valuable conſideration for it; he muſt 
get it for nothing“. Ha. 21ſt Feb. 1606, Stewari—Du. 14th. March, 1630 
Gib D. I. 411. Izth Jh 1733, Shearer. fi 
If other-mutual contracts, much more muſt poſt-nuptial contracts of ma. 
: riage be irrevocable, S!. 22d Nov. 1664, MGi -R. M. J. 2. c. 15. 9 
2, Jo 93: | 
ain concerning mutual ſucceſſion, de e e by which it is agreed 
between the ſpouſes, that the longeſt liver ſhall enjoy all which belongs to bath 
may be irrevocable. For they may, in ſome caſes, be rational onerous dee, 
The eſtates of the married perſons, their proſpects of life, the remoteneſs of the rel. 
tion of their heirs-at Law, and the ſmallneſs of their concern about them, may he 
nearly equal, B. n. 31ſt July 1716, Stirling D. I. 411. 13th Fuly 1733, Shears, 
But it would be abſurd to make them, in all caſes, irrevocable. *'Tis true they 
are mutual contracts; the effects of them are ſuſpended till the death of one g 
the ſpouſes; and it is uncertain, which of them ſhall ſurvive to reap the benefit of 
them. But they may be irrational; the eſtates of the married perſons may he 
- unequal ; one of them may have a proſpect of longer life than the other; and 
may have relations, who ought to be preferred to him. Thus, all the evil 
which are dreaded in other cafes, may have place in this. Therefore, - pada 4 
G ν,E0ͤOught to be revocable, in caſe either 1) The eſtates of the mu- 
ried perſons are not nearly equal; or 2) One of them has a proſpect of living 
much longer than the other; or 3) The one of them has relations ſo near, that 
he ought naturally to have a ſtronger affection to them than to the other, aud 
to prefer them to the ſucceſſion to his eſtate.; for inſtance, if one of them haz 
and the other wants children. In theſe, and in other caſes, circumſtances may 
make the agreements very irrational; and the ſpouſes may be laid under {tron 
temptations to extort them. Therefore, they ought not, in all caſes, to be hell 
to be irrevocable; that the ſpouſes may not be deprived of the power of: diſpoſing 
of their eſtates, 1 | 3 
For the fame reaſon, voluntary contracts of ſeparation, made between huſband 
and wife, are ſuſtaimcd always till they are revoked: for they are mutual, and 
in ſome ſort onerons bargains; ſince the huſband is bound to maintain bs 
wife (F 225.), St. 6th Feb. 1666, Living ſton Ho. 7th Nov. 1695, Earl of 4. 
gylo—F. 12th Feb. 1713, Forbes—B. 62. But the huſband is not bound to git 
his wife a ſeparate maintenance, in cafe he is willing to receive her into his ow 
family, and to uſe her well. Therefore, every voluntary contract of ſeparation 
is revocable at any time. Beſides, in caſe the wife faves any part of her allos- 
ance, - it muſt belong to her huſband, and may be claimed by him, becaul 
all the moveables, acquired by her during the ſubſiſtence of the marriage, a 
crues to her huſband (F 205.), Du. 11th-Keb. 1634, Drummond. »Tis othervil, 
in caſe ſhe ſaves part of a ſeparate maintenance, allowed her by a proper court, p. 
on a judicial ſeparation obtained by her. For a ſeparate maintenance allowed 
her judicially, is perſonal to herſelf, -and like an eſtate excluſive of the rs mar. 
I fay, mutual contracts, made by huſband and wife, are irrevocable, in cal 
they are orcrous + for, if they are not, they muſt be revocable in. fo far as the 
are not onerous, becauſe in ſo far they are donations, $:..20th Nov. 1662, childtn 
of Moolinet. 


\ 251 


* Vide Vor ad tit. F. I 8. de don. int. wir. et uxor, However, when we-ſpeak of a huſband and wiſe, - 
their entrance into contracts with one another, it muſt always be underſtood, poſitis terminis habilibus. 80 that / 
They muſt have ſeparate eſtates, about which they can contract; 2) They muſt contract /egitimo et ſolemn mt 
and 3) The contract, into which they enter, muſt be one, into which they are not prohibited by Law to ny 
For. if it is productive of obligations, which are rejected by Law, and are declared by it to be void, it ® , 

void. Thus, if a man ſhould lend his wife a ſum of money, and ſhe ſhould grant him her perſonal bond for 


the contract, tho it be mutual and onerous, muſt be void; becauſe a perfonal obligation granted by a wite 
her coverture for money, is ?p/o. Jure null. | 


* 
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9251. Donations, I faid, ($ 246.) are liberalities merely gratuitons. There- 
fore, remuneratory gifts are irrevocable ; becauſe the one, who gets the re- 
nuneratory donation. gets no more than the value of that, which is given the 
ther. So that he can hardly, in this caſe, be ſaid to get a donation, J. 7. 52. 
+ don. int. vir. et uxor. Du. 29th June 1630, Cochran—25th March 1635, L. 
Lrwriflou—O. 93-—St. 23d Nov. 1664, Halyburton—26th Jan. 1669, Chiſholm— 
D. I. 411. 41th July 1735. Creditors of Brownlie, Of courſe if that, which 
; given in remuneration, be plainly either greater or leſs than that, in remune 
ation of which it is given; it becomes in ſo far a donation, and is re- 
"cable A exceſſun by that one of the ſpouſes, who has received the leaſt 
value. 1 5 | 
$ 252. A donation is a liberality not only merely gratuitous ; it is alſo exerciſed 
by the donor, not becauſe he lies under a natural obligation, but becauſe 
ke has a capricious inclination to exerciſe his munificence and liberality. Dona 
propri ſunt, que nulla neceſſitate juris, officii, ſed ſponte preſtantur ; qu, ſi non pre- 
ſentur, nulla reprehenſio eſt ; et, ſi preſtentur, plerumque laus ineſt, I. 214, 194. F. 
& verb. ſig. He, therefore, is ſaid donare, to give a gift, qui propter nuliam aliam 
cauſam facit, quam ut liberalitatem et muntficentiam exerceat, I. 1. P. I. 29. P. F. de 
hn. Conſequently one, who does no more than he lies under a natural 
obligation, and it is therefore his duty to do, can hardly be ſaid donare, 
to make a donation. Thus one, who beſtows ſome boon on a poor crea- 
ture, is faid to give not a gift, but charity ; becauſe every one lies under a natu- 
ral obligation to do, what he can afford, to relieve the diſtreſſed. 

From hence it may be inferred, that a deed, by which a married perſon docs 
no more than fulfil a natural obligation, is not revocable ; becauſe one, who does 
no more than it is his duty and he ought to do, ought not to have it in his power 
to undo, by revoking that which he has done. *Tis true, if he does more than 
ſulfl the natural obligation, under which he lies, the deed will be revocable 
wad exceſſum, becauſe it is quoad exceſſum a donation inter virum ct uxorem. 
Hence, a proviſion, made for a wife by her huſband, is not revocable as a conjugal 
conation, provided it be ſuitable to the circumſtances of parties, R. M. J. 2. c. 15. 


to them, it is revocable quoad exceſſum ; becaule in fo far it is a donation, R. M. I. c. 


But a proviſion, made for an huſband by his wife is, like ſimple donations be- 
tween. married perſons, revocable by the wife at any time during her life; becauſe 
he is not held by Law to be bound to provide for the maintenance of her huſ- 
and, St. 22d Fan. 1673, Watſon.—28th June 1673, Arnold, — 1 5th Dec. 1676, 
Inglis, —H. 883. fr | 

\ 253. It was a maxim of the Roman Law, that thoſe donations, which make 
not either the donor poorer or the donee richer, than either of them was before, 


de don. int. vir. etuxor. becauſe the inconveniences, ariſing from conjugal donati- 
ons, can have little place in thoſe caſes. Married perſons are not either invited by 


Which induce them both to aſk, and to refuſe donations of other kinds. They are not 
(ed, in order to obtain them, to employ the ſame means, which they will employ to 
1 : 


obtain lucrative donations; becauſe one, who is not to be made poorer by giving a 
gilt, will hardly be ſo invidious as, out of mere emulation, to refuſe it to another, 
With whom he is intimately connected. Beſides, the chief reaſon, for which con- 


ally ceaſes in this caſe. For one can never be either ſpoiled himſelf, or led to 


er poorer or richer than he was. 
ne alternative of this maxim ſeems, like other parts of the doctrine of the 


oman Law, concerning conjugal donations, to have been received into the To 
| H h h | 0 
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91. 5, 6, 7. G. 21 -o. iſt Dec. 1687, Carmichael. For, if it is more than ſuitable 
5. H, 6, 7.—St. 23d Nov. 1664, Halyburton.—27th June 1677, Short, — B. 78. 


are not prohibited, and are therefore not liable to be revoked, J. 5. $ 8. 16. F. 


the ſame views to aſk, or actuated by the ſame motives to refuſe preſents of this ſort, 


Jugal donations are prohibited, ne conjuges mutuato amore invicem ſpoliarentur, 
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of Scotland. For it is eſtabliſned, that ſuch donations, as do not make the dong. 
poorer, tho they may make the dònee richer, are irrevocable, Du. 21} De 
1638.—3oth Jan. 1639. —1 9th Feb. 1639, L. Craigmiller; becauſe the donor 
in this caſe, beſtows-on the donee only an 7moxia utilitar ; does good to angle 
without doing ill to himſelf; and does by one, with whom he has the moſt jv 
timate connection, no more than it is his duty, and he is by nature bound to q 
by all mankind, even by thoſe who are altogether unknown to him. Una in n 
ſatis precipitur, ut, quidguid ſine detrimento poſſit commodart, id tribuatur vel gn, 
Ex quo ſunt la COMMunia, * non probibere aguam Profiuentem pati ab tone igen 
capere, ſi quis velit ; conſilium fidele deliberantt dare : que ſunt iis utilia, qui g. 
cipiunt ; danti non moleſta, Cic. I. 1. c. 16. de oſſic. Hence, if a huſband male 
a preſent to his wife of a thing which belongs to another, the donation is ire. 
cable. The property, if the prefent is made by the conſent of the propricto 
is immediately acquired by the wife. If it is made without his conſent, the 
wife acquires the right of preſcribing the property of it pro donata; and the huf. 
band cannot revoke it, becauſe it does not belong to him : Therefore, if the 
huſband appears to be, tho he be not in reality the true owner, he muit have i 
in his power to revoke the donation, as much as if he was, J. 25. . 38. J. 4 
don. int. Vir. et uxor. | Es a 

But the Law of Scotland ſeems not by any means to have adopted that « 
ther part of the maxim, by which it is faid, that ſuch donations, as do not ren- 
der the donee richer, tho they make the donor poorer than he was, are not liable 
to revocation: elle all proviſions, made for a huſband by his wife, to become. 
fectual after the death of the donor, would be, what it has been faid they hare 
been adjudged not to be, irrevocable. . Befides, there is the greateſt reaſon to 
apprehend, from donations of this kind, the fame bad conſequences, which ar 
apprehended from donations of other forts. The huſband and wife may fal 
one another, for the donor is, ex hypotheſi, rendered poorer ; differences, heats 
and other calamities, may diſturb their conjugal felicity. Hence, every dom. 
tion, by which the donor is made poorer than he was before it, is revocable 
Thus, if one of the married perſons ſhall repudiate an inf eritance, a legacy, 
or other bequeſt, to which he is called, in the firſt place, to ſucceed; and ſhall 
by his repudiation, make way for the ſucceſſion of the other, who is, either by 
the Law or by the will of the teſtator, called only in the {ſecond place, to ſuc 
ceed in default of the firſt ; the repudiation ſeems to be revocable as well as any 
other donation between huſband and wife. For one, who refuſes to accept d 
a a conſiderable gain which he has it in his-power to make, or repudiates an ine 
ritauce to which he may ſucceed, gives tte perſon, who is next called to it, a gilt 
preciſely eijuivalent to the profit which he reaps by the addition made to his eltate 
is true, this doctrine is different from that of the Roman Law; but it is agree 
able both to the principles and to the practice of the Law of Scotland. Indecd, 
many of the decitions of the Civil Law, concerning conjugal donations, ſeem ie 
be contradictory to the principles, diſagreeable to the ſpirit, and inconfiſteut vil 
the reaſon of it. For the moſt ſimple, the molt general, and the moſt reaſor- 
able principle of it is, that donations, and donations alone, made by a huſband 
to his wife, or by a wife to her huſband, are revocable by the donor at any tit 
during his life. If, therefore, we govern all our deciſions of particular caſes H 
it, we ſhall bring back, ſo to ſpeak, both the Roman and the Scotch Law t0 
their original principles, and make our determinations of particular cafes more® 
greeable to Law, more conſiſtent with common ſenſe, and more harmonious 0 
one another than they have ever been. 

$ 254. Donations inter virum et uxorem, are not ipſo jure void; they are F 
vocable at any time during the life of the donor (F 247. ax. 3.) ; but they 
valid and effectual, till they are revoked. Therefore, the donee becomes, d 
is by Law held to be the owner of the res donata, as much as of any thing 
longing to him; provided the donation be made in that ſolemn, formal, and | 
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gal way, Which. is required by Law for conveying property from one to another: 
or the method of conveying the property muſt, in all caſes, vary with the na- 
ture of the gift. Since the donee is, by Law, conſidered as the proprietor of the 
gilt, he muſt be entitled to exert every act of property, which any other propri- 
dor is entitled to exert with regard to his property. Of courſe, he acquires all 
the fruits which it yields, and he conſumes, before he knows it is revoked. I 
ay, which he conſumes for, if they are not conſumed, they muſt be reſtored 
gong with the res donara, in cafe it is revoked. It is not enough that they are 
abe for bona fides cannot, in this caſe, ſecure the property of the fruits to him, 
cho reaps them. But the donor muſt refund to the donee the expence, 
yhich he has laid out in raiſing them. He has a right to improve it to the beſt 
adrantage, to appear in law-ſuits concerning it, and to alienate it for an onerous, 
Yr 4 gratuitous cauſe. | | 

But donations inter virum et uxorem are revocable at any time during the life 
of the donor. Therefore, the donee cannot have the right of acquiring, by 
preſcription, the property of the res donata of the gift, during the life of the do- 
nor. Ihe donee does not preſcribe the property of it, tho the donor happens 
not to revoke it, before all that time, which is required by Law for the acquiſi- 
tion of property by preſcription, is completely run. The donor may, notwith- 
tanding, revoke at any time during his life; becauſe the right of revocation 
is a faculty, which it is in the power of him, who has it, at any time to exert. 
Rei mere facultatis nunquam preſcribitur, Fo. 15th Jan. 169%, Turnbull. Indeed, 
if the donor dies without revoking, the donee has the right of acquiring the 
property of it, by preſcribing it pro donata; and all the time, that has paſt ſince 
ke received the gift, will be counted to make up the time of preſcription : for he 
ether was himſelf proprietor, or, at leaſt, ſucceeds to one, who was proprietor 
during all that time. 

But, donations being liable to revocation, the donor may, as ſoon as he 
plcaſes, revoke a gift given by him. 1 
925 5. He may do it either expreſsly or tacitly; becauſe revocation implies a 
declaration of the will of the donor. 
A donation is revoked expreſoly, by any expreſs, either written or verbal, decla- 
ration made by the donor; no matter of what kind the res donata be, whether 
It de heritable or moveable. C. Earl of Eglinston.—Ho. huſband, 17th March 
1613, Earl of Angus, provided the revocation be the laſt will of the donor. 
For in this, as in ſeveral other caſes, hc may alter his will at any time during 
his life. So that it is alterable till the very laſt breath of his life; and it is 
his laſt will which is alone regarded, J. 32, $ 2, 3, F. de don. int. vir. et uxor. 
| fay, verbal declaration; for one may revoke it by making a conveyance of it 
to another. Of courſe, he may revoke it verbally, fince he cannot make a con- 
veyance of it in favour of himſelf alone; he reſumes poſſeſſion. 

1t is revoked tacitly either 1) By any deed of the donor, which is inconſiſtent 
with the donation, and, therefore, implies a revocation of it; or 2) By any 
deed of the donee, from which the Law preſumes the donor to have revoked it, 
becauſe it preſumes that the donor, if he had known the donce had done it, 
would have revoked the donation. | 


— Cc Gt XD 


with the donation. Thus, if the donor conveys the property of it to a perſon, 
different from the donee, JI. 12. C. de don. int. vir. et uxor. either by a ſpecial 


held to imply a ſpecial revocation of the donation, Du. 25th March 1635, L. 
J w ieſton.—F. 17th Feb. 1708, Hall. I ſay, a clauſe, which muſt imply a re- 
cation: for one, who, after he has made a donation to the other married per- 
lon, makes a general ſettlement omnium bonorum, is not preſumed to have revoked, 
„ 7th Feb. 1 699, Handiſide. In toto jure generi per ſpeciem derogatur, J. 80. ff. 
J Therefore, a general conveyance, ſettlement, or, as it is called in a 
Eo land, 


I) It may be tacitly revoked by deeds of the donor, which are inconſiſtent 


deed relative to the gift, or by a general one containing a clauſe which muſt be 
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land, Diſpoſition, will not be preſumed to comprehend things, which have alread 
been-diſpoſed of, Du. 8th March 1626, Traquair. Semper in dubiis benignir, 
preferenda ſunt, I. 56. F. d. r. J. The caſe of the donee is more favourabt 
than that of the donor. Therefore, a clauſe, which neceſſarily implies revocg- 
tion, is required, If it is uncertain, whether the donation has or has not been 
revoked, it ought to be adjudged not to be revoked, J. 32. §. 4. F. de don, in. 
Ur. et uxor. = ; CT | 
In general, every deed of the donor, from which it appears that he altered hi 
mind, will be ſufficient for revoking it. Hence it muſt be preſumed to be n. 
voked, if the donor has not left enough to pay his debts: for, if he has leſt e 
nough. for the payment of all his debts, his creditors have no power either to u. 
voke it, or to get it ſet aſide, H. 868.—A. Huſband, 21ft July 1631, Lady Huy: 
tonhall. 1 N 
A donation may be revoked by deeds of the donor either totally, as in the 
caſes above mentioned, or partially, if he does a deed, which is not totally {yb- 
verſive of the donation, but may ſubſiſt along with it, the one not being deſtrutire 
of the other, St. 20th Nov. 1662, Children of Wolmer. Thus, an annual-ren 
out of the res donata, granted after the donation, is not a total revocation of it: 
for both the donation and the annual-rent ſubſiſt, Sr. 15th Dec. 1674, Kinloch.— 
Ha. ath Feb. 1607, Marjoribanks. In the ſame manner, if the donor grants 
leaſe of the res donata, after he hath made a -donation of it, the leaſe is valid, à 
is alſo the donation, in caſe. the donor allows the rent to go to the donee. 
For the ſame reaſon, a donatien is not revoked totally, tho the donor grant 
a right in ſecurity on the res donata to his creditor: for it may ſubſiſt, the re 
donata may be poſſeſſed by the donee, notwithſtanding ; J. 32. $ 5. F. de dn, 
int. vir. et uxor.— Nov. 162. c. 1. 12. I. de leg. Tis true, the right in ſe 
curity muſt be good to him, in whoſe favour it is granted; and he may have fe 
courſe to it, as ſoon as neceſſity requires. But the donee will retain the poſſeſſ- 
on, till it is taken from him by the donor, Du. 25th March 1635, L. Lawns 
20. | | 
It muſt depend on the terms of the reverſion, whether a wadſet of the res d 
nata implies a revocation of it. If the right of reverſion is taken to the donor, 
his heirs, and aſſigns, it muſt be held to be revoked, Indeed, it muſt be held 
to be revoked in all caſes, .in which the reverſion is not expreſsly taken to the 
donee-: for reverſions are ſtricti juris. be ht | 
Donations inter virum et uxorem may be revoked by deeds of the donee, asvell 
as of the donor. For, if the donee does an action, from which it is improbable, | 
that the donor, in caſe he had known it, would not have revoked, the donatr 
on muſt be held to be revoked. Thus, if the donee has been unfaithful to the 
nuptial bed, Ho. de don. int. vir. et uxor. Douglas; has made attempts on the 
life of the donor, or has actually murdered him, the donation will be preſumed 
to be revoked: for it is impoſſible to believe, that the donor, if he had knowl 
the ill-will borne, or injury done him, would have continued his liberality to the 
donee. Therefore, if the donor did actually know, that it was done him, and 
did not revoke the donation, but ſeemed, from his filence, to forgive the inju), 
the preſumption ceaſes, and the donation cannot be ſaid to be revoked, ſince the 
donor gave no indications of a change of mind, J. wlt.-C. de revec. dondt. 
But it is a general rule, that in all caſes, in which revocation is to be infen 
from preſumptions, the donation ought not to be preſumed to be revoked, unl 
it appears clearly, that the donor changed his-mind. If the matter 1s either 
doubtful or obſcure, the donation ought to be ſupported, becauſe it ought not i 
dubio to be preſumed to have been revoked. Si in obſcuro ſit, proclivior eſſe debe 
judex ad comprobandam donationem, I. 32. & 4. F. de don. int. vir. et ux r. 
It deſerves to be further remarked, that a donation muſt in all caſes, in which 
revocation is preſumed from deeds of the donee, be held to be rorally revoke 
The nature of the thing makes it impoſſible to be otherwiſe. W 
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256. Conjugal donations may be revoked by the donor at any time during 
life, as well after as before the death of the donee. If it were otherwiſe, the 
Jonee might, by the ſame baſe means, which he had uſed to obtain the donation, 
nder the donor from revoking it, Du. 22d March 1634, Glasford.—St. 1 5th 
Da. 1676, Inglis.—17th Fuly 1677, Paterſon. And they may be revoked as well 
for as before a judicial ratification made by the donor upon oath, St. 15th Feb. 
1678, Gordon.—Fo. 16th July 1696, Leiſhnan. For judicial ratifications were 
oduced by Law for ſecurity not of huſbands, but of others who had dealings 
n married women, and for hindering wives from impeaching deeds ratified 
y themſelves judicially on oath, as extorted from them by force, or granted 
y them out of fear of their huſbands. | 8 
9257. As ſoon as a donation inter virum et uxorem is revoked by the donor, 
s right to it revives; the res donata returns to him, and becomes his property 
; much and as abſolutely, after he has made revocation, as it was before he made 
he donation. Conſequently, no regard is had to the deeds of the donee con- 
ening it; theſe fall all of them with the right of the donee, with which they 
re connected, and on which alone they depend. For the donee had only an 
certain, a dependent, and a temporary right. So he could not tranſinit to ano- 
her an abſolute, an independent, and a perpetual right, which himſelf had not : 
ar nobody can either give another the property of a thing which does not be- 
ong to himſelf, or tranſmit to him a right, which he himſelf has not. Nemo 
at guod ipſe non habet, is good Law as well as good philoſophy, J. 54. F. d. r. j. Con- 
quently, if the donee has endeavoured to convey the property of the res donara, the 
fect of the conveyance continues always, like the right of the donee, to be 
in abeyance, during the whole time of the life of the donor, J. 5. $9. J. 11. 
9. V. t. For the donor may revoke the donation at any time during his own 
ife, So if he does revoke it, a conveyance, made by the donee, becomes, 
ter the revocation, void; and the donor may lay claim to the res donata as his 
wn, becauſe the donee could not convey to another that property, which himſelf 
had not, J. 3. $ 10. J. 5. § 9. J. 11. $ 9. V. de don. int. vir. et uxor.l. 20. p. I. 31. 
p. ff. de acq. rer. dom. It matters not whether the alienation was made for a gra- 
tuitous, a rational, or for an onerous cauſe, &. 15th Dec. 1676, Inglis.— iyth 
% 1677, Paterſon. For every perſon, who enters into any contract with an- 
otner, ought to know the condition and the rights as well of the thing con- 
eming which, as of the perſons with whom he is about to contract, J. 19. F. 
. . J. Therefore, it is of no conſequence whether the alienation made or the 
leed done by the donee, be intended to give an abſolute and a perpetual, or a limited 
and temporary right; whether they give a right, which makes the perſon, to 
hom it is granted, entirely independent, or one, that makes him partly to depend 
on the donor. For, after the revocation, no account is made of the deeds 
df the donee; no regard is had to them. The right, whether real or perſonal, 
"1 the donor revives. Thus, leaſes granted by the donee become void. There- 
ore, the tenant will be liable to be obliged to remove from his farm at the Whit- 


dn. tide term, which follows next after the revocation; provided the revocation be 
g made in ſuch time, as makes it poſſible to warn the tenant according to the forms 


appointed by Law, and he be duly warned accordingly: for nobody can 
bc obliged, unleſs he is formally warned, to remove. In the ſame manner, wadſets, 
Mace by the donee, become void; the right of the wadſetter becomes null; and 
lh donor may return to his poſſeſſion juſt as if no donation had been made by 
Fil and no wadſet by the donee. Nam reſoluto jure dantis refolvitur jus accipi- 
Nis, | 

| ln caſe the res donata has been conſumed by the donee, or has periſhed, before 
1 revoked, the donor has a right to the value of that profit, gain, or advan- 
ide, which the donee either has actually made, or Eas fraudulently hindered him- 
lf from having made at the time, at which an action is commenced for it. 1; 


Iii quaniuy 
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quantum donatarius locupletior factus oft tempore litis conteſtate, I. 5. F 18, |, „ 
P. H 3. J. 16. J. 28. P. f 3. J. 29, 33. H. 4. 39, 50. vel dolo ejus factun of q 
minus Iocupletior eſſet, 1. 37. F. de don. int. vir. et uxor. l. 131, 150, 1 57. J 
F. d. r. . Conſequently, if the gift has periſhed ſine dalo donatarii, or has ben 
conſumed by the donee, without any fraudulent intention to prevent the effec q 
the revocation, the donor, tho he may revoke the donation, muſt revoke it in 
vain, For he is not, in this caſe, entitled to get any thing in its ſtead from the 
donee, who was at every point of time, before he knew the donation to be ge 
ked, in bona fide to conſider and to uſe the res donata as his property, and why 
has not done any thing with a wicked and deliberate purpoſe, to defeat the d. 
fects of that right, which the Law gives to the donor, of revoking the dom 
tion. | 1 5 | | 
$ 258. Conjugal donations may be revoked at any time during the life of th 
donor; and, if they are actually revoked by the donor himſelf, either he hin 
or his heirs have right to do every thing which Law ſays may be done for rey. 
vering them, either from the donee, or if he is dead, from his repreſentatives, Fa 
the heirs and repreſentatives of every body ſucceed to every right, which the er 
ſon whom they repreſent had, and are ſubjected to every obligation with which 
he was bound. So they are regarded as eedem perſone cum defunttis. But, ifthy 
donation is not revoked by the donor before his death, it becomes irrevocable, and 
cannot, after it, be revoked by any one, R. M. JI. 2. c. 15. $ 11. Therefor, 
neither the heir, nor the executors, nor the ſucceſſors of the donor, can impeach 
it, as being a donation between huſband and wife, provided it be valid af 
effectual in other reſpects, and be not liable to be ſet aſide for ſome other re 
ſon ; becauſe the faculty of revoking is perſonal to the donor, belongs to hin- 
lone, and is not allowed to his heirs, J. 32. § 2, 4. J. de don. int. vir. ct uw, 
If he does not exerciſe it, the donation becomes valid, and the right conveyed 
3t becomes abſolute. | 


TITER ML 
the judicial Rati ficatious of Wives. 


9 259. \ V IV Es, it has been often remarked, are liable to the influence d 
their huſbands, and may thereby be conſtrained to grant deri, 
to which they are very averſe. Beſides, they may pretend to have been forall 
to grant even ſuch, as they granted voluntarily, Thus, they may create uncal- 
neſs to thoſe, who have had dealings with them, by commencing ſuits in orde 
to get the deeds, which they have done, ſet aſide. For the Law of Scotland mals 
all deeds, granted out of fear, or extorted by force, liable to be ſet & 
fide. In order, therefore, to reader ſecure third parties, in whoſe fan 
wives have done deeds, it hath invented judicial ratifications ; by which ws 
do, out of the preſence of their huſbands, judicially ratify on oath the dent 
granted by them, and ſwear never to impeach them to have been granted out 
fear of their huſbands. The conſequence of the judicial ratification is, that the 
wife can never afterwards deny the validity of a deed, which ſhe has ratified d 

| oath, or endeavour to get it ſet aſide ex c9pite virts et merus, as elicited by fot 
or granted out of fear of her huſband, . M. J. 2. c. 16. $ 16.— 1481, 8 
So that a judicial ratification of a wife may be defined to bean oath, made 0 

* a wife, before a judge, and out of the preſence of her huſband, by Which i 
© ratifies a deed done by her before, in favour of ſomebody different from be f 
band, ſwears never to deny its validity, and is thereby incapacitated from go 
ting it ſet aſide, as having been granted out of fear of him.” ” 


— 
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560. I. Therefore, it is an oath *, for the ratification derives much of its force 
tom hence, that the woman ſwears as in the preſence of Almighty Gop ; becauſe 
ach is the ſacredneſs and awfulneſs of an oath, that the Law holds 1) That the 
voman will not ſwear what is not true, and will not affirm a deed to have been 
ganted voluntarily, which ſhe was really compelled to grant. Therefore, 2) It 
does not allow her afterwards to affirm that to be falſe which ſhe ſwore 
i} be true, and to impeach a deed which ſhe ſwore never to call in 
veſtion. e | 9 
8 ( 261, II. The oath muſt be made by the wife herſelf: for 1) No other can 
(year, becauſe no other can know, that the deed was voluntary: 2) She cannot 
de obliged by that, which any other either ſays, does, or {wears ; fince the deed 
of one cannot either bind or affect another. | i 
9262. III. It muſt be made before a judge; for it is not enough to ſwear be- 
fore a private perſon, who is not veſted with authority; becauſe a private per- 
ſon has no authority to take the oath, to certify that it was made, or to ſee 
that it be done voluntarily. | 
But it is of no importance, before what Judge it be made, whether he be a 
Sheriff, a Commiſſary, a Juſtice of the Peace, a Magiſtrate of a Burrough, of 
what he be. Nor is it neceſſary, that it be made when the Judge is fitting in 


r 


<>» 


(WWiudoment, pro tribunali; becauſe the judicial ratification of wives is an act of 
„ coluntary juriſdiction, which may be done before any Judge, in any place, and 
t any time, Fo. 3d Feb. 1688, Cochran. —Du. 8th Jul) 1642, Grant. 5 

id (263. IV. It maſt be made out of the preſence of the huſband ; becauſe it 
+ WWF ou7ht both to be, and to appear to be voluntary. Now, the evidence required 
+ WW Law to prove it to have been fo, is, that the wife {wear out of the preſence 


—Y 
- 


of her huſband, that the deed which ſhe is ratifying, was not done by her out of 
fear of him. | = IX - 
In caſe ſhe makes oath, ſhe is barred from getting it ſet aſide, tho not onl 
the deed, but the ratification was really granted out of fear of her kband, 
or clicned by force, Du. 8th July 1642, Grant; becauſe the Law preſumes, 
fieſunttione juris et de jure, that both the deed and the ratification were volun- 
tur;, if the oath was made in the preſence of a Judge, when the wife was pro- 
teHd by Law, was ſecure from all danger, and, if ſhe dreaded any harm for 
tiling the truth, might be defended againſt it, as ſoon as ſhe ſhould make her 


— 
— 


lic impreſſions, which the appearance of him might have upon her. 

\ 264. V. The wife muſt ſwear that the deed is voluntary, that it was not 
extorted from her by her huſband, and that ſhe will never deny it to be 
good, or endeavour to get it ſet aſide: for it is on this part of the oath, that the 


on, by which the wife is incapacitated from impeaching the deed as granted by 
her out of fear of her huſband; no matter, whether ſhe was or was not forced, 
Whether ſhe did or did not make either the deed, the ratification, or both, out 
ou of tear of him ; her judicial, juratory ratification precludes her from all right, or 
uc Wh tle to call it in queſtion, or to endeavour to get it ſet aſide, Du. 8th Fuly 
1042, Grant—1481, c. $3. 5 | | 


of fear of her huſband. For the Law of judicial ratifications ſeems to regard 


huſbands alone: therefore, if a deed was forcibly extorted from a wife by a per- 


"at, lon different from her huſband, ſhe is entitled to get it ſet aſide, tho ſhe hath judici- 
ally ratified it on oath. For the Law of ratifications ſeems to have been introduced 
to protect wives not from the violence of third perſons, with whom they are not con- 


nccled, and to whoſe barbarity they are not expoſed, but from the influence of their 
huſbands, 


It was not neceſſary, in antient ti ti | Eicient, i 1 
FS ry, in antient times, to ratify by oath. Tt ſeems to have been ſufficient, if the wife made a 
Wacial acknowledgment, not upon oath, R. M. J. 2. c. 16.4 16. | 


fears known to the Judge; out of the preſence of her huſband, when free from 


ucfulneſs of judicial ratifications depends; becauſe VI. from hence ariſes an obligati- 


\ 265, I fay, her ratification hinders her from impeaching it as granted out 
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huſbands, with whom they are forced to live, and to whoſe brutality they are con. 
tinually expoſed, It is true, it was invented alſo in order to ſecure thoſe, who dei 
with her; but it is alſo true, that it was invented to ſecure them, not in caſe hs 
was forced or frightened by themſelves, but in caſe ſhe was forced and frighteny 
by her huſband. "This appears from the very words of the act of Parliament 1481 
c. 83, which ſeem to ſuppoſe the wife to have alledged, that ſhe was compelled b 
her kyſband; from the language, which all Lawyers hold concerning judicial ali 
cations of wives, for they always ſpeak of the fear of no other than the huſband; ang 
from the form of the oath itſelf, by which a wife, ont of the preſence of her 1 
land, {wears that ſhe was not compelled by him, and that ſhe will not call i 
queſtion the deed which ſhe has granted, as having been granted by her out d 
tear of him. "Therefore, if ſhe has been compelled not-by her huſband, but by 
{ome other perſon, and has afterwards judicially ratified on oath the deed which 
the was forced to grant, ſhe may, notwithſtanding her judicial juratory ratifics 
tion, pet it ſet aſide in thoſe: caſes, in which ſhe was forced not only tg 
grant the deed, but alſo to make the ratification: thus, ſuppoſe a man of a her 
and barbarous diſpoſition, one who uſes to put his threats in execution, hony ſz. 
vun, qui minus exequi folet, not only to extort a deed from a woman, but alſo ty 
threaten that he will aſſuredly put her to death, unleſs ſhe ſhall, before a certain 
day, have judicially ratified the deed which the has been forced to grant, and 
ſhall have ſworn never to impeach it; ſuppoſe the woman, terrified by thek 
threats, to ratify it; ſhe is, notwithſtanding her oath, entitled to get it ſet aſide; 
becaule, as ſoon as we put the fear of the huſband out of the queſtion, the matter 
returns to common Law, and falls to be determined according to the rules d 
it. Therefore, the wife comes into the fame caſe with one who has been forced, 
di et metu, to grant a deed, and muſt therefore be reſtored againſt it accord 
ing to the common rules of Law ; for it does not alter the matter, that ſhe is cloth: 
ed with a huſband. Indeed, there is a very great difference between the caſe ofa 
| huſband and that of others. A huſband has much opportunity to abuſe his wile 
and to compel her to do every thing, which is agreeable to his humour, tho be 
may, at the ſame time, conduct his barbarity with ſuch cunning, as to rendert 
difficult to be detected. I herefore, the Law, in order to know whether his wit 
has or has not been forced by him, has introduced the ſolemnity of judicial ratifca. 
tions, by which ſhe appears and makes oath before a judge, that ſhe grantel 
the deed voluntarily, and will never impeach it, as granted out of fear of her hi 
band. From whence it introduces a preſumption, juris et de jure, that ſhe ws 
not forced by him, and that ſhe granted it voluntarily: therefore, it e“ 
cludes her from the faculty of reduction. But others, with whom ſhe is not ob 
ged to have ſo much intercourſe, have not ſo conſtant and fo ſecret opportutl! 
ties of abuſing her. Therefore, the common Law muſt take place in her de 
ings with them: ſo every thing, which ſhe has been forced by them to @ 
whether it was to grant the deed or to ratify a deed granted by her, mul 
be liable to be ſet aſide; becauſe omne, quod vi meruſoe cauſa geſtum eſt, Tatum m 
habetur. So a ratification, muſt, if i: has been extorted, be liable to be avoid. 
as well as any other dced, which has been extorted vi et metu. Of courſe, i 
caſe the deed, which is ratified, was it{elf alſo extorted by force, both it and 
the ratification will be voidable : for the ratiſication, being itſelf extorted by forct, 
cannot add validity to it. In cafe the deed was not extorted by force, but galt 
ed voluntarily, it will not be voidable, tho the ratification ſhould be exton: 
for the force uſed to extort the ratification, can have no effect on the validity 
the deed. i i th | 

i", if the wife was forced only to grant the deed, and was not forced tot 
tify it, it cannot be liable to be ſet aſide ; becaule the ſubſequent ratification, - 
ing granted voluntarily, is a ſufficient confirmation of the deed which ſhe 9 
forced to grant, and bars her perſonali exceptioue from impeaching it. For J 
voluntary ratification is equivalent to a ſolemn renunciation of all right, wy 
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he hath to get it avoided, and of every exception which ſhe has againſt its vali- 
dity, as extorted vi . 5 ot 41 
The effect of judicial ratifications is limited to third parties ſo much, that a 
judicial ratification, tho made voluntarily, will not exclude a wife either from get- 
ting ſet aſide or from revoking a deed, made by her in favour of her huſband, in 
dae it was either voidable or revocable before it was ratified. For the judicial 
-atification is itſelf a donation between huſband- and wife, and is therefore 
erocable at any time during the life of the donor (d 2 54+) Beſides, they relate 
got to deeds which married perſons grant inter ſe, but to thoſe granted by 
wires in favour of perſons. different from their huſbands. f 


from getting voided a deed extorted from her out of fear of her huſband, it 
muſt follow, that ſhe is not barred from getting it voided, in caſe ſhe has not judici- 


he did not compell her, it is impoſſible for her to get it ſet aſide as granted out of 
fear of him. . i 
$ 267. A wife may pretend, that ſhe was forced to grant a deed, which ſhe 
was not, in truth, forced to grant. Therefore, the acts, upon which the ſounds 
her allegation of compulſion, muſt be conſidered. For it is not every degree 
of fear, every ſort of force, which will make a deed liable to be ſet aſide. It 
muſt be ſuch as is conſiderable, and convinces the Judge, that the deed was 
granted not voluntarily but out of fear. Verus et juſtus metus ought to be both 
aledged and proved, Ha. 16th June 1613, Hepburn—H. 878—Fo. 16th Tuly 
1696, Liſhman—F. 28th June 1706, Hay. Much, therefore, muſt be left to the 
ſagacity of the Judge, who ought to conſider the circumſtances both of perſons 
and of things, and to form his judgment according to them. If no forcible 
or violent mean is proved to have been employed by the huſband to extort the 
deed, it will not be voidable merely ob reverentiam maritalem, even tho accompanied 
by luctus et meror, by that paſſionate grief, with which a wife may be ſuppoſed to 
be agitated, when ſhe ſees her huſband laid on a bed of ſickneſs and approaching 
to his end, Str. 24th Fan. 1674, Murray. {Fon | 
F268. I fay, a deed, which has been judicially ratified, is not voidable. It 
is competent to prove it to have been ratified either by a writ ſigned by the 
wife, or by her oath. But it is not proveable by witneſſes: becauſe a ratificati- 
on is a nuda emiſſio verborum, and may, in ſome ſort, be conſidered as a promiſe, 
which it is not competent to prove otherwiſe than either /cripro or juramento to 
have been made. Therefore, an act of Court, ſubſcribed by the proper officer, 
either by the Clerk alone, or by the Judge alone, or by both the one and the o- 
ther, or a writ ſubſcribed by the Judge before whom the oath was made, by 
the Clerk, or by them both, does not alone make proof of the judicial ratificati- 
on, Ba. writs, gth Dec. 1542, poor wife of Broughton. In order to make the 
inſtrument prove againſt the woman, it muſt be ſubſcribed by herſelf, by the par- 
ly who emitted the oath, and obliged herſelf by it, Du. 22d Fan. 1635, Bell— 


lon, who 18 obliged. | | | 1 
It is alſo competent to prove a deed to have been ratiſied by a wife, by her 
own oath. For every action done by one, is proveable by his own oath, pro- 


"ded it infers not either infamy or a corporal puniſhment. 5 


K kk JFF 


$ 266. Since a judicial juratory ratification is that, which alone.hinders a wife 


ally ratified it; provided ſhe was really compelled by him to grant it. For, if 


Soth Far. 1635, Mitchelſon—St. 15th Feb. 1678, Gordon; for no writ can be 
either inductive or make proof of an obligation unleſs it is ſubſcribed by the per- 
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racter to loſe, which will make little or no impreſſion upon one of mean fend 
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T1 T L E XI.. 
of the Effect which Marriage has on the Perſons of a Huſband and his Wie 


$ 269. IN the foregoing Titles, all the effects which marriage has on the Patri 
| Pls intereſts of a huſband and his wife, have been explained, | 

ſhall proceed now to treat of thoſe, which it has upon their perſons ($ 201.) 
I have had repeated occaſions to remark, that the primary end of marriage; 
the procreation of children, and that, in order to accompliſh it, married perſons 
ought to live in one houſe and in one family together (F 169, 205, 225.). They 
ought not, therefore, to have, each of them, a ſeparate abode ; one of they 
ought to enter into the habitation of the other. But the man is held, by Lay, 


to be ſuperior to the woman. Therefore, ſhe ought to yield to him, to lea 


her own houſe, and to cohabit with her huſband. Hence, the houſe of the hut. 
band is called by PomeoN1vUs, domicilium matrimonii, l. 5. F. de rity nupt. 

Of courſe, ſhe is bound to follow his domicil, to attend him whitherſoever he 
propoſes to go, and to ſettle with him in that place, in which he refolves to fx 
his abode, R. M. J. 2. c. 16. 13, 15. 2. A. c. 12. $6, For he, the heäd d 
the family, has alone the power of determining where it ſhall remain. 

$270. Huſband and wife become, after marriage, as it were, one fleſh (5 205 
GEN. c. ii. v. 23. Therefore, the wife muſt become partaker of the rank and 
dignity of her huſband. The affection which he ought to have for her, vil 


make him expect, that the ſame reſpect, which is ſhewn to ' himſelf, be ſhem 
to her. Hence, ſhe takes place, after marriage, as the wife of her huſhand; 


no regard is had to her former condition : her precedency is always determine 


by his rank, J. 8. F. de ſenat. Uxores coruſcant radiis maritorum, Nov. 105. c. 2. 


However there is one exception to this rule. For if a Lady of quality, 5. e. the 


daughter of a Peer, marries a commoner, ſhe loſes not her rank in conſequence 


of her marriage, and takes place, not as the wife of her huſband, but as the 
daughter of her father. Of courſe, ſhe retains, notwithſtanding her marriage 
the fame quality, which ſhe had before it. But a Lady of quality, who maris 
a Peer, loſes the rank which her birth gave her as daughter of her father, and 
participates, in all caſes, of that of her huſband : for all Peers are equaly 
noble. Conſequently, the daughter of a Duke, when ſhe marries a Lord, rank 
no longer as the daughter of her father, but as the wife of her huſband. There 


fore, ſhe has not, after her marriage, the precedency of a Viſcounteſs, wherea 


ſhe had it before. 8 
A woman not only partakes of the dignity of her huſband, during her mat 


riage, but retains it during her viduity. For, as ſoon as ſhe marries a ſecond 
Huſband, ſhe loſes the rank which ſhe acquired by her former marriage, and pat: 


cipates of that of her new ſpouſe, J. 10. C. de nupriis, I. 9. C. de incolis, J. 13. C. ded, 

The legal advantages, ariſing to wives from this participation of the digi 
of their huſbands, are few *. They chiefly regard the ſeverity and gentlenel of 
the puniſhments, which ought to be inflited on them. For puniſhments ouglt 
always to be ſuitable to the fortune and the notions, ſince it is ſufficient, if the 
are remedies adequate to the crimes of thoſe, on whom they are inflicted, R. A. 
J. 4. c. 3. $4. Sh. Nor. ad d. $ 4.—1581, c. 103. in med. 1617, c. 8.— 100, 
c. 38. A ſevere puniſhment ought never to be inflicted for any crime, if one leß ſec 
will be ſufficient to anſwer the ends of it, and to prevent either the criminal hin- 
ſelf or others from committing the ſame delinquency in time to come; becaun 
the rigour of puniſhment ought to be as much as it can poſſibly be moderalh 
J. 42. ff. de penis, l. 155. \ 2. F. de reg. fur. But a puniſhment will produce 
its effects on a perſon of rank, who has — ideas of things, and has a che 


WII. 
The wives of Peers have various privileges ; but theſe will fall to be explained afterwards. 
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who is regardleſs of his reputation, and has not any lively feelings of ho- 
our, The wiſdom, therefore, of all nations hath diſtinguiſhed between delin- 
nents of different ranks. Slaves have always been puniſhed more ſeverely than 
uren, perſons of low than perſons of high rank, J. 1. H t. l. 9. H 11. J. 10. 
15. J. 16. § 3. J. 28. f 2, 5, 16. 4. 38. F 2, 3. F. de penis. Quoniam dif- 
iſs emendantur, ſays PL INV *. Servi cruciatu corporis penas & ſtimant, exiſtima- 
inis ſecuri's ingenui vero animi, non corporis, dolore penarum modum ſtimaut, 
Fal. Max. l. 9. c. 10. A wife, therefore, enjoys the privilege, which the rank 
of her huſband gives her in this reſpect. But the participation of his dignity 
gives her little or no advantage in other matters. | 

( 271. Since a wife follows the domicil of her huſband, it is plain, that ſhe muſt, 
according to the common rules of Law, acquire a new forum ratione domicilii; 
hrticur forum ratione domicilii, provided the lives in the ſame domicil with her 
huſband. Therefore, ſhe is convenable in the forum, and may be ſued before 
the judges, to which he is ſubject. For every one, who has a domicil, ſortirur 
rum ratione domicilii, and is liable to be convened in it, ſince by reſiding within 
the territory of a judge, one is really and ex neceſſizare ſubjected to his coercive 
power, J. 19. F. de Juris. I. 65. F. de judic. l. ult. 3. F. ad. mimic. l. ult. C. 
& incol, I. 13. C. de dignit. 3 

| fay, provided ſhe lives in the ſame domicil with her huſband. For ſhe ac- 
quires this forum ex neceſſizate, in conſequence of the common rules of Law, be- 
cauſe ſhe has her domicil within the juriſdiction of that particular judge, to whoſe 
forum her huſband is amenable. Therefore, if her domicil be different from 
that of her huſband, if it is ſituated within a different territory, ſi ſedes rabulas 
laremgue habuerit, et rerum ac fartunarum ſuarum ſummam conſtituerit, within the 
territory of a judge different from him, under whoſe juriſdiction her huſband lives, 
|. 203. F. de verb. ſignif. I. 7. C. de incol. ſhe will be convenable not in the forum of 
her huſband, but in that of her own domicil alone, J. 5. C. de zncotzs. Conſequently, 
the forum, to which ſhe is ſubject, muſt, not only when ſhe is ſeparated from her 
huſband amenſa et toro, or when her marriage is diſſolved by his death, but in all caſes, 
be determined from her own place of abode alone. For it is the domicil, the actual 
place of abode, which alone does, which alone can, and which alone ought to deter- 
mine the forum; quod quis fortitur intuitu et ratione domicilii, So, if a wife lives 
within the ſhire of Aberdeen, and her huſband within that of Edinburgh, ſhe is 
not convenable before the Sheriff of Edinburgh ; becauſe he has no juriſdiction 
over one, who lives not within his own territory, but within the ſhire of Aber- 
deen. She can be convened before no other Sheriff than the Sheriff of the ſhe- 
idom of Aberdeen. Therefore, if any action is brought againſt her, her huſ- 
bard muſt be ſummoned + to appear as her curator before the Sheriff of Aber- 
deen, whoſe juriſdiction over the huſband is founded by the reſidence of the wife 
within his territory, L. B. c. 33. For every curator is obliged to appear before 


2 * 


i that judge, to whoſe juriſdiction the perſon committed to his care is ſuhject, and 
9 to defend him in that forum; becauſe the forum, not of the curator, but of the 
4 beron who is under his care, is alone conſidered in queſtions, where the curator 
t not either principal purſuer or principal defender, but appears only - ex officio, 
0 3 to the ſuit, qua tutor or curator to the perſon principally intereſt- 


'Tis true, a huſband is convenable before the judge of that territory, within 
vhich he has his domicil ; and he is liable to be ſued for the moveable debts of 
his wife (8 227, 229, 230, 243.), But he is not the proper debtor, by whom 
ney are due. Of courſe, action cannot be brought for them againſt him alone ; 
' muſt be brought both againſt his wife, who is the principal debtor, and againſt 
um, who is her curator. By conſequence, in all caſes, in which a huſband is 
ved for a moveable debt due by his wife before a judge, within whoſe territory 


1 ſhe 
1 1 Ub. VIII. Epiſt ult. | 
1 * edictal citation, ſuch as that by which tutors and curators are cited, ſeems not to be enough; a huſband 


wa be beclally eited on letters of ſupplement ; for he is not like other curators, ſince his patrimonial intereſt 
de affected by the ſuit, Beſides, the individual perſon, who is her curator, is known. 
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ſhe does not live, ſhe muſt be ſummoned, on letters of ſupplement, to apsen 
before that judge: for an edictal citation is not enough, ſince ſhe is not the q. 
rator of her huſband, but the principal defender in the ſuit. Beſides, ſhe is Kknogy 
to be an individual intereſted in it. 2485515 
§ 272. A huſband is ſuperior to his wife. Of courſe, it would be abſurd 
him to be ſuppoſed to acquire dignity from her. Therefore, her perſonal di. 
nity is not, by marriage, communicated to him: for ſhe is not ſuppoſed to h 
capable of communicating any to him. All, which he acquires, is that, whiz 
ariſes ex neceſſitate from her eſtate (F 218.). By conſequence, a Commoner, h 
marrying a Peereſs, becomes not a Peer, and is not entitled to any of the pi 
leges of peerage. ER ; 3 
S8 273. I faid, (§ 269.) that a wife is bound to cohabit with her huſband. 
therefore ſhe has no right to a ſeparate maintenance, if ſhe will not live yi 
him. ?*Tis ſufficient, if he is willing to maintain her in his own houſe. For fy 
has it not in her power capricioully to deſert the houſe, the family, and the cop 
pany of her huſband, and thereby to fruſtrate the ends of marriage. If ſhej 
obſtinate in doing ſo, ſhe does not her duty. Therefore, ſhe cannot, in thi 
caſe, have claim to a ſeparate alimony, Fo. 19th Fuly 1711, Lady Kinfawn. 
LEEUWEN. cen. for. p. I. I. I. c. 15, $ 19.—-VOET..de div. et rep. F 18. 
Beſides, in caſe ſhe leaves the company of her huſband, and deſerts his be 
he may bring an action of adherence againſt her, before the court of Comma. 
ries; that ſhe may be ordained and decreed by them to adhere to him, and 9 
admit him to the enjoyment of thoſe connubial rights, which he acquired by hi 
entrance into marriage. If ſhe {till continues to perſevere in her obſtinacy, and 


_ refuſes to return to him, after ſhe has been decreed to do it, he acquires, aftera 


certain time, a right to have his marriage diſſolved, and to obtain a divorce fy 
non- adherence, 1573, c. 55. For the cohabitation of huſband and wife is ir 
troduced by Law, and is intended for the procreation of children. A man, thee 


fore, who is maliciouſly deſerted by his wife, and is thereby deprived of the pont 


of having lawful children by her, has a right to the attention of the Law, and 
is juſtly entitled to have his marriage diſſolved, that he may, if he pleaſes, mar 
ry another woman, and raiſe up children to ſucceed and to repreſent him. 

$ 274. A huſband, it has been ſaid (F 204, 205.), is the Read of his wile; 
he is ſuperior to her, and ſhe is bound to obey him. Of courſe, he has, U 
the Law of Scotland, Q, A. c. 12. § 6. c. 20,—f. D. II. c. 16.—L. B. c. 14 
as he had, by that of the Romans, PER EZ. ad tit. C. de emendat. prop. Nn. 
117. c. 14. a right to adviſe and to reprove, and, ſome Lawyers add, to co 
rect her moderately. Hence, a wife is ſaid to be ſub virgd mariti ſui. & 46 
WO — { 

But he is bound to love, to protect, and to defend her, and ought not tor 
buſe or to be bitter againſt her, Eyues. c. v. v. 25, f. COL. c. iii. v. 1 
Therefore, his power of correcting her is not unlimited, and ought not to be 
extended in infiitum. It ought never to exceed that, which the Law, I, 11.6 
de emend. prop. calls jus domeſtice emendationis. Indeed, it ſeems to be contla) 


to that diſcretion, which the Law ſuppoſes every married woman to poſſeß, b 


allow her huſband to chaſtiſe her corporally. Beſides that it indicates a brutd 
diſpoſition for a man to uſe a Lady in this rough manner, remedies of this kin 
can hardly have good effects. Therefore, if the huſband proceeds to an ati 
ous and culpable ſeverity, the wife is entitled to the protection of the Law; 

is not bound either to cohabit with him, or to adhere to him, till ſhe ſhall be 
rendered ſecure of being uſed with humanity, and of being treated like a, 
Ha. 18th June 1594, Howiſon. _ | | : | | 

But his cruelty may proceed to an enormous degree, and may continue a 
ring ſo long a time, as to give certain indications of the barbarity of his teme 
and to make it almoſt impoſlible for her to live any how comfortably with him. 
She muſt, therefore, in this caſe, be entitled to live ſeparately from him, an (0 
be maintained at his expence, Fo. 19th Fuly 1711, Lady Kinfawns—8t 7 
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1697 Ducheſs of Gordon. — D. I. 394. Nov. 1728, Lady Kirkhouſe.—LE EUWIN. 
en. for. P. J. I. I. c. 15. § 4, 17, 18, 19. : E 
For this purpoſe a wife, who has been abuſed by her huſband, and has there- 
hy been looſed from the obligation of cohabiting with him, may bring, either 
before the Commiſſaries, or before the Lords of Seſſion; for actions of ſcparation 
W.. alinent may be brought directly before the Lords, ſince the Commiſſaries 
ave not a privative juriſdiction in queſtions of. this fort, which are not properly 
-onſiſtorial. I ſay, ſhe may bring an action of ſeparation and aliment againſt him, 
n order to ſhew, and to have it found, that ſhe has good reafons to ſeparate from 
him quoad menſam et torum, to get an allowance fixed by them for her mainte- 
nance, and to have him decreed to pay it. Ke SON 
The firſt thing, therefore, to which the judge ought to attend, is the good- 
nc of the reaſons, given by the wife for her ſeparation from her huſband. But 
it would be dangerous to lay down any general rule, by which he ought, in all 
ales, to determine himſelf : for every caſe is diſtinguiſhed by its own circum- 
ances. Therefore, the judge ought to form his opinion ranguam bonus vir, from 
- Sc cvidence brought by the woman, and from the circumſtances of abuſe pro- 
ved by her, and to determine from thence whether it is, or is not reaſonable for 
er to ſeparate from her huſband. Only it may be remarked, that beating is 
not neceſſary for obtaining an aliment ; for a man may uſe his wife very cruel- 
y without beating her, for inſtance, by ſtarving her: and that it is not every heat, 
rery fever, every miſunderſtanding, every fribuſculum, which ought to be ad- 


which it is impoſſible to endure. Conlequently, it may vary as the tempers of 


men, the circumſtances of life, and the atrocity of injuries. The ſame cauſe, 
- chich will be ſufficient for ſeparating perſons, who may be preſumed to be ali, 
„ill not be a good reaſon for parting a couple, who are in the flower of their 
0 


youth and the prime of their beauty; becauſe ſuch a ſeparation cauſes the inno- 
cent as well as the guilty to ſuffer, and makes them be married in vain, by de- 
priving them both of the power of having lawful children, and of the other 
pleaſures of a married life, For the ſame reaſon, perſons, who have children, 
will, perhaps, be allowed to ſeparate from one another more eaſily than ſuch as 


by marriage. In ſhort, the determination of this, which is, indeed, the eſſen- 
tal point, muſt be left to the integrity of the judge, who ought to conſider the 
amount of the whole proof, to have a particular regard to the utility of human 
ſocicty, and to regulate his judgment by that golden rule which has been im- 
printed by nature on the heart of man, and has been taught him in the goſpel, 
chat he ought to do by another, as he would with this other to do by him. 
In caſe he is of opinion, that the woman has made proof of good reaſons for 
leparating from her huſband, it is his duty to find her entitled to a ſeparate ali- 
mony, to determine a ſum for it ſuitable to the condition of parties, and to de- 
cree the huſband to pay it at certain times. If on the other hand he thinks, 
that ſhe has not made proof of good reaſons for ſeparating from him, he ought 
to adjudge, that a ſeparate alimony is not due to her. 

\ 275. Perſons, who are ſo unfortunate as to be obliged to ſeparate from one 
another, becauſe they cannot live comfortably together, continue {till to 
be married perſons, and cannot be divorced from one another for not adhe- 
ung to the nuptial bed; becauſe their ſeparation is not voluntary, but neceſſary. 


i or it is in thoſe caſes alone, in which the ſeparation is voluntary, or in which 
one of the parties deſerts the other maliciouſly, without reaſon, that divorce can be 
I obtained for non-adherence. Perſons, therefore, who are ſeparated for neceſlary 
El cauſes, continue Kill united by the bond of wedlock, and are not at liberty to 
i. mary others. They muſt languiſh away an unjoyous, a tedious, and an unna- 
& tural life, till they become reconciled to living together. 
i Ll $ 276. 


judged to be a good reaſon for ſeparating married perſons : it muſt be ſomething, 


have none; for they have already accompliſhed the end, which they intended 
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226 Of the Diffolution of Marriage. Book ly 
§ 276. Since a huſband and wife enter into the ſtate of marriage for the yy 
creation of children, they muſt be both bound to be faithful to each other's by 
(F 169. ax. 8.) For the man marries the woman, that he may have children by her 
and the woman marries the man, that ſhe may have children by him. Ther 
fore, if the man, unmindful of the duties which he owes to his wife, ſhall d. 
vert to other women, he breaks the engagement which he made to her; beſtoꝶ 
on others that affection, which he ought to devote to her alone; deprives ther. 
by both himſelf and her of ſeveral chances which they might have had of h. 
ving lawful children; makes his wife, in her turn, grow leſs ſcrupulous abo 
preſerving her fidelity to one, who is unfaithful to her; leads her, by degres 
to think lightly of her honour, and invites her, at laſt, to throw it away, fog 
her huſband, ſhe ſees, deals diſhonourably by her. If the wife, forgetful of he 
vows, proſtitutes her regard to other men, ſhe frequently diſappoints the ho 
both of herſelf and of her huſband, and, for the ſatisfaction of a fruitleſs paſſiq, 
prevents the ſucceſs of both their endeavours ; or ſhe impoſes on him a jy 
rious breed, and invites him to repair the injury done him, by beſtowing hi 
love on ſtrange women. Thus, as ſoon as either of the ſpouſes becomes unfaith- 
ful to the nuptial bed, that harmony and concord, which ought to ſubſiſt be 
tween them, is immediately deſtroyed ; their mutual affection grows cool by dx 
grees ; their love of one another is changed into hatred ; the peace and the hay 
neſs of the family is at an end; brawlings, ſtrifes, and contentions are intrody 
ced-into it; their children are regarded by them, not with parental looks, by 
with ſuſpicious eyes; they are neglected as the ſuppoſititious offspring of unlaufil 
embraces; they are hated as perpetual remembrancers of the infidelity of thei 
mother. 4 Fe Ih 

Since the evils, ariſing from infiddity to the nuptial bed, are ſo numerous ai 
ſo great, it is plain, that the Legiſlators of all countries have done well to eros 
the ſtricteſt fidelity to it, and to guard it by the ſevereſt ſanctions. 

Hence, if either of them violates it, the innocent party acquires a nit 
to have the marriage diſſolved, and to obtain a divorce for the 440 of the 
other; becauſe they entered into marriage under the condition of mutual fact 
ty to one another, and brought themſelves under ſtrict obligations to c- 
ſerve it. Therefore, as ſoon as one of the parties preſumes to looſe himſelf iron 
his obligations, the condition fails, and the innocent party acquires a right of beiy 
looſed from the obligations under which he came, and of being delivered eite 
from the evils, or from the chance of the evils, which may be conſequent on the 
infidelity of his ſpouſe &. Thus, we are arrived at the fourth queſtion concenig 
marriage (F 169.), and ſhall, therefore, proceed to treat of its diſſolution. 


BW dd vs Of, | x 
Of whe Diſſolution of Marriage. 


C 77-M* RRIAGE is ſaid to be diſſolved, in the moſt extenſive ſionifict 
| tion of the word, when it is declared to have never ſubſiſted, ul 
to have been null ab initio. But it is ſaid, in a more proper as well as more * 


* The Scotch hiſſorians inform us, that King Evan III. of Scotland, a prince, who, our antient legend 
pretend, reigned ſome years before the birth of our Saviour, made a Law, by which it was enacted, that ſup 
riors ſhould, in all caſes, have the firft night of the brides introduced into their lands; a right, which, 
doubt, our anceſtors took care to exerciſe. The Law ſeems once actually ro have been made, and to _ 

continued long in force. For it was not repealed till the days of MaLcoum Canmwors. He made thoſe . 
fruits, the Marchetæ mulierum. as they were called, redecmable by money. The preciſe ſum, with F 
they might be redeemed, varied with the rank of the perſon, See R. M. /ib. 4. c. 31. and Scene's le, 


* 


- 
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ea ſenſe, to be diſſolved, when a man and a woman, who were validly married 
0 one another, and had brought themſelves under the obligations of a married 
fe, either are declared by the ſentence of a competent court to be no longer 
1uſband and wife, and are freed from the obligations with which they were bound, 
or are efſectually ſeparated from one another by death. | 

5 278. Marriage may be declared to have been null ab initio for the fame 
«aſons, for which people are prohibited by Law to enter into it ($ 170. ). 

Hence, firſt; It may be declared to have been null from the beginning for 
impotence of body: for marriage is entered into for the procreation of children. 
Conſequently, all, who cannot anſwer this its primary end, cannot and ought 
not to be allowed to marry ($ 171.). 
| Therefore, if the impotence ariſes from ſome viſible, apparent, and incurable 
cauſe, the marriage may be, at any time, declared to have been null. But, if 
one, who is in reality impotent, appears to be like other men, and labours under 
1 latent diſeaſe, his debility, however real it may be, is no cauſe of an immedi- 
ate declaration of the nullity of the marriage. Some time muſt be expected, ere 
it can be annulled. Both the Civilians and the Canoniſts make this to be three 
years; and their doctrine ſeems not to be diſagreeable to common ſenſe. For 
one, who is in reality impotent, may at ſome time be declared to be ſo. But how 
bag ſhall His ſpouſe be obliged to wait? She cannot be bound to remain in ex- 
pectation for ever; ſome time muſt be defined, within which if he gives no 
proofs of his virility, he muſt be held to be impotent; and three years ſeem to 
be long enough. It is not therefore unreaſonable to ſay, that a marriage may be 
declared, after this time is paſt, to have null, in caſe one of thoſe, who ap- 
peared to be, and therefore muſt be called married perſons, both was from the 
beginning, and continued during the courſe dere whole years, to be impotent. 


The fame doctrine, which has been declared concerning the impotence of 
males, is to be held with regard to the inability of females, arg. R. M. J. 2. 
c. 17. $2. for the diſpoſition of the Law ought to be the ſame in all caſes, in 
which the reaſon of it is the fame ; and women are marriageable in Scotland at 
the age of twelve ycars. | a 5 

Theſe principles, which are taught by Jus rIN HAN in the Civil Law, J. 10. 
C. de repud. N. 22. c. 6. N. 117. c. 12. are inculcated by his Holineſs, in 
that curious title of the decretals de frigidis et maleficiatis et impotentia cobundi, as 
Qi! as in other parts of the Canon Law, Dec. p. 2. cauſe 3 3. queſt. 1. and have 
been minutely explained by both the Civilians and the Canoniſts, have been a- 
Copted into the Law of Scotland; becauſe thoſe, with which they are ſtrictly 
Inked, and from which they flow, have been adopted into it. But it is impoſ- 
ble, when treating of this ſubject, to avoid offending modeſt ears: for one ought 
not, in a juridical treatiſe, to uſe expreſſions which are dubious. I vill not there- 
Pore go into the detail upon it, and ſhall content myſelf with referring you to 
de writers on the Civil Law, from whom you may get full and fatisfactory an- 
Wels to every queſtion. | 
| Scondly, Marriage may be declared to have been null from the beginning for 
lach an imbecillity of mind, as renders one incapable of giving a deliberate 
onlent, deprives him of the uſe of his reaſon, or hinders him from the free ex- 
rciſe of his will. For it is entered into by conſent (5 172.). Conſequently, 
dere there is not a real and a free conſent, there is no marriage. Therefore, 
Marriage js liable to be declared to have been void for Ideotiſm, madneſs, force, 
Kar, or any other cauſe, which deprives one of the uſe of his reaſon, and ren- 
er him incapable of conſenting to marriage. bs | 
Thirdly ; Marriage is, and is liable to be declared to have been null, if the 
aried perſons are related to one another in forbidden degrees of propinquity, 
173. F.)“. TT | 
Fourty; 
" It ſeems to have been otherwiſe by the antient Law of Scotland, during the prevalence of Popery, and of 


e makims of the Canon Law: for a marriage, which had been once celebrated, could not be either diſſolved 


4 


4 


cim tam humanum eſt, quam ut fortuitis caſibus mulieris maritum, vel uxoren 


participem Pe IJ. 22. 4 7, 8. F. ſoluto mat. I. 8. F. de his qui ſui vel alen 
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| Fourihly ; Marriage is liable is to be declared to have been null, if one of the 
parties ſtood married to any other at the time, at which the ſecond matriape, th, 
nullity of which is to be declared, was contracted : for polygamy is prohibited 
the Law of Scotland (5 178.). 3 

Fifthly, A marriage contracted by one, who has been divorced for adult. 
ry from the perſon to whom he was lawfully married, and the perſon, yy 
whom he is declared by the ſentence of the Judge to have committed th, 
crime, is, by a ſpecial act of Parliament, 1600, c. 20. declared to be nil 


_ Conſequently, it is liable to be declared by the decree of a competent Cour 


to be ſo ($ 180. ). 1 3 
But it muſt be remarked, that all thoſe cauſes, for which marriage is f. 


able to be declared to have been null, muſt have exiſted from the beginning, 


For a marriage, which is lawfully contracted, and is once perfected, cannot be 
declared either to be or to have been null for an accidental calamity, which had 
not exiſtence at the commencement of it, and ſupervenes only afterwards, Aud 


diy , 

Juris ſunt, 1 | 
But, tho marriage cannot be annulled for a cauſe which begins to exiſt oll 

after its completion, it is plain, that ſuch a misfortune may befal one of the ſpouſe 


. 16. Halt. F. de ritu nupt. 


as will entitle the other to ſeparate from him, and to get a ſeparate maintenance 


in the ſame way, as when they are ſeparated propter ſævitiam alterius conjug; 
and an alimony is allowed to the injured party. 
Actions declaratory of the nullity of marriage muſt be commenced and {ue 
before the Commiſſaries of Edinburgh. For inferior Commiſlaries are not judges 
competent to them, arg. 1609, c. 6. A. S. 28th Feb. 1666. 
$ 279. The cauſes, for which a valid and effectual marriage may be diſſolved 


during the life of both married perſons, are two; 1) Wilful deſertion; 2) 4. 
dultery. Og 


$ 280. For a huſband or a wife, who deſerts the nuptial bed, fruſtrates th 
end for which marriage was inſtituted, and does not fulfil the obligations, under 


which married perſons bring themſelves by their entrance into it. Hence wifi 


and malicious deſertion of the nuptial bed is declared by 1573, c. 55. to bea 

ſufficient cauſe of obtaining divorce, and of diſſolving marriage. 
But marriage is one of the moſt ſacred and indiſſoluble ties, by which 

mankind can be bound. The Law hath therefore introduced a certain method 


of procedure, in order to obtain a divorce for wilful and malicious deſertion 


1) Ere an action can be ſued for obtaining a divorce, *tis neceſſary, that the de- 
ſertion appear to be wilful, malicious and obſtinate, and that it hath laſted for 
a conſiderable time. The act of Parliament requires it to be continued for tour 
years. But cuſtom hath very rightly derogated from this part of the Law; fot 


the Commiſſaries ſuſtain actions and pronounce decrees of adherence after a de 
{ertion of one year. | | 


Every mutual contract implies mutual obligations. One, therefore, who chal 


lenges another for not fulfilling it, or ſues him to perform the obligations incun- 


bent upon him, ought himſelf either to have fulfilled, or to be willing to ful 
his own part of it. Hence it is neceſſary, 2) That the perſon, who has been de 
ſerted, bring an action of adherence againſt the perſon, who has continued, during 
one year, to deſert the nuptial bed, in order to have him decreed to at 
here to it. This action may be brought before the inferior Commiſlary, with 


whoſe juriſdiction the deſerter lives, as well as before the Commiſſaries of Edinburg) 
Af. 28th Feb. 1666. 1 5 
2 — ; 3) 1 


or declared to have been ad initio null; and that propter religionem ſacramenti, So the parties were no norte 
ſeparated from one another. Of courſe, the children, if any were procreated between them, were held to 
gitimate, and to be heirs of their parents, R. M. J. 2. c. 16. 5 74+ | | 


Tit. XIV. Of the Diſſolutian f Marriage. 229 
„ That decree be recovered againſt the deſerter, ordaining him to adhere to 
his ſpouſe and to his nuptial RI - Cr” I 

) That Letters of horning, conformable to the decree of the Commiſſary, be 
bt, Ne 1 e 8 gh 


charged to obey the ſentence of the Commiſſary by adhering to the nuptial bed. 

6) That, if he contemns the charge and does not obey it, he be denounced 
rchel and put to the horn. $94 5 

7) Then the perſon deſerted muſt make application to the preſbytery or ſuperi- 
or ſpiritual Court, within whoſe territory the deſerter remains, and require them 
to direct private admonitions to the offender admoniſhing him to adhere. _ 

$) The deſerter, by a contemptuous diſregard and diſobedience of theſe private 


miniſter of the pariſh in which the offender lives, or ſome other miniſter to 
proceed, 1) To public admonitions, and if they be contemned, 2) To the ſen- 
tence of excommunication. | os | N | 
Aſter the pronunciation of this ſentence, an action of divorce muſt be brought 
before the Commiſſaries of Edinburgh: for all actions of divorce muſt be brought 
before them ; the Commillaries of other Dioceſſes are not Judges competent in 
them, 1609, c. 6—Af. 28th Feb. 1666. The Commiſlarics are obliged to hold 
the pronunciation of the ſentence of excommunication to be a ſufficient cauſe of 
divorce, and to diſſolve the marriage of the deſerted and deſerter by divorcing 
them from one another. SE | | | 
But it muſt be remarked, that the ſpace of four years muſt be paſt from the 
firſt deſertion, ere it is lawful for the Commiſlaries to pronounce the ſentence of 
divorce. Thus far cuſtom has receded from the words of 1573, c. 55. but ad- 
hered to its ſpirit by allowing a decree of adherence to be made after a deſerti- 
on continued for the courſe of one whole year. | 


9284. Secondly, Marriage may be diſſolved for the adultery either of the huſ- 
ther's bed. Conſequently, it they violate the fidelity due to it, the injured party 


and to get the ties, with which he is bound, looſed by a formal ſeparation and di- 
vorce of the one from the other (4 276.). 3 
Iſay, he may uſe it, if he pleaſes: for, if he has once forgiven the injury done 
him, he is held to have relinquiſhed the right, which he had acquired to ſue out 
a divorce. It would be abſurd to allow one to complain of an injury, or 
to bring his action upon it, after he has remitted it, arg. J. ff. R. I. c. 13. 
. | NLO . | 5 | 
| From hence it follows, that one is precluded from the right of obtaining a divorce, 
fir he ſhall, after he has come to the knowledge of the guilt of his ſpouſe, go to 
the nuptial bed, and behave as if no ſuch thing was known to him, J. ft. R. I. 
4 13. Y2. St. 15th Fuly 1681, Watſon. Therefore, if they continue to co- 
habit, this will be held to be evidence of actual copulation ; unleſs the innocent party 


lay in a ſeparate apartment. For, if this is proved, it puts the onus proband; 
on the guilty perſon, and makes it neceſſary for him to prove, either that he was 


wife; in which caſe, the injury will be preſumed to be forgiven, Stair, ibid. 
am volenti non fit injuria. Such a one is contented to put up with the affront 
done to his honour. Of courſe, he is excluded from complaining afterwards, 
and from obtaining a divorce; for every thing, from which it appears that the 
perſon, who was injured, has forgiven the injury done him, bars him from 

making the complaint. 7h | 
rom the fame principle it follows, that, if both the huſband and the wife 
"Ic guilty of adultery, the one cannot-ſue to be divorced from the other on ac- 
eg | M m m : count 


5) That the deſerter be, in conſequence of theſe letters of horning, 


admonitions, muſt make it neceſſary for the ſpiritual Court to order either the 
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band or of the wife; for they are both of them bound to be faithful to each o- 


acquires a right, which he may, if he pleaſes, uſe, to have his marriage diffolved, 


proves, that he retired immediately from the participation of the other's bed, and 


admitted to actual copulation, or at leaſt, that he lay in the ſame bed with his 


2 


0 8 — 
1 


count of a delinquency, of which himſelf is equally guilty. Ed lege, quam any 
 rontempſerunt, neuter vindicetur : paria enim delicta mutua penſatione diſſolouny 
1.30 / 5 ra 7b ? 15 e ; 
An action of divorce cannot be ſued before an inferior Commiſſary. It my 
be brought before the Commiſlaries of Edinburgh : for they have a Privative 
juriſdiction, in the firſt inſtance, in all actions of divorce, 1609, c. 6. 4, x 
28th Feb. 1666. Do OR ee 0 
$ 282. Thoſe; who have been divorced from one another either for willy 
deſertion or for adultery, become, on the diſſolution of their marriage, unmar. 
ed perſons. Conſequently, they are both of them, the guilty as well as the in. 
nocent, at liberty, ſince they are not prohibited (F x70.), to marry any body they 
_ pleaſe: nay, they may go together, and marry one another again. Only it i 
fpecially enacted, x 600, c. 20. that all marriages, contracted by perſons divorced 
from their lawful ſpouſes for adultery, with thoſe with whom they are declared by 
the ſentence of the Judge to have committed the adultery, are null; and, there. 
fore, that the children, produced from ſuch unlawful embraces, are unable tg 
ſucceed as heirs to their parents, Go. 22d June 1670, Lyle. 
_ 85 any. * Marriage is diſſolved by the death either of the huſband d 
0 Wife. e | 1 


F Cx O00 
Of the Conſequences of Marriage, after it in diſſolved. 


90 284. FRS what has been ſaid in the foregoing Title it appears, that mar 
I riage may be diſſolved in three different ways; firſt, becauſe it wa 
void from the beginning ; - ſecondly, on account of the delinquency of one of the 
married perſons; and zhirdly, by death. It will be eaſy to ſhew the conſequence, 
which it has, after its diſſolution, in all theſe three caſes. 4 
9 285. In caſe it was void ab initio, it has not properly any effects; for it ne- 
ver ſubſiſted. Therefore, every thing, which has been done in conſideration of 
it, muſt, as much as poſlible, be reſtored to the ſtate in which it was before the 
marriage. The agreements of the parties, and every article of them, become 
void; the portion, which has been given by the woman to the man, muſt be te 
turned to thoſe, from whom it came; the proviſions, which are made either by 
the Law or by contract, are not due, arg. R. M. J. 2. c. 16. 73, 74. & 17. 
§ I, 2.—1. 3. F. de jure dot. — Ha. 14th Fuly 1610, Earl of Eglington. 

$ 286. In caſe it is diſſolved for the delinquency of one of the ſpouſes, it maj 
be either for wilful deſertion, or for adultery ($ 279.). - e 

$& 287. The conſequences of a marriage diſſolved for wilful deſertion are des 
termined 1573, c. 55. the partie offender to tyne and loſe their tocher & donation 
propter nuptias. Theſe words, it muſt be owned, are obſcure; they do not gie 
that full and preciſe information, which in a matter of this kind one would v 
to get; and leave ſeveral points doubtful, which ought to have been defined 
The difficulty ariſes chiefly from the firſt part of the ſentence, in which it 5 
ſaid, that the offender ſhall Joſe the zocher : for the other is plain enough. 

Thus much is clear, 1) That the party offending loſes his right to the proviſions 
which have been made either by Law or by contra& for him: for theſe a 
meant by the donationes propter nuptias in the ſtatute, . and are applicable both to 
the huſband and to the wife. But the party, to whom the injury is done, of 
not to ſuffer for the delinquency of the other. Therefore, 2) He becom6 Un- 
mediately entitled to all the proviſions made for him either by the Law or by cob. 


tract in the ſame manner, as if the marriage had been diſſolved by death * 


me, at which the parties are divorced, arg. Du. 21ſt March 1637, Manderſon. 
But a doubt remains concerning a third point, whether the offender is obliged to 
refore to the party offended the fortune, tocher, or portion, which he got with 
his ſpouſe. In order to reſolve the difficulty, it muſt be remarked, that zocher 
fpnities © the fortune which a huſband gets with his wife &; and that the words 
led in the ſtatute may be underſtood either of the caſe in which the huſband 
| i; ſuppoſed to be the offender, or of that in which it is ſuppoſed to be the wife. 
ſn the firſt caſe they muſt mean, that the huſband, who has offended the Law 
Aby deſerting his wife, ſhall loſe the fortune which he got with her, ſhall not 
be allowed to retain it, but ſhall be obliged to reſtore it to her: for this is the 
only meaning, which theſe words, the huſband offending ſhall loſe the techer, can 
nate. But in the other caſe they muſt mean, that the wife, who has offended, 
« ſhall loſe her tocher, that ſhe forfeits it to her huſband, that he is entitled to 
« retain it, and that he is not bound to reſtore it to her.” It muſt be owned that 
it is not clear, whether the Scotch Legiſlature intended they ſhould be underſtood 
in the one or the other meaning, or in both. But it is moſt probable, that it 
had the Civil Law in its eye, and meant by them no more than is expreſſed in 


always returned to the wife on the diſſolution of the marriage; and one of the 
exceptions to the general rule was, provided its diſſolution proceeded not from 
© her fault.” In that caſe the huſband was not, as in ordinary ones, bound to 
reſtore it, but was entitled to keep it to himſelf. Tis to this exception, that 
the Scotch ſtatute ſeems to allude; for the word 7zocher is always applied to a wo- 
man; we never ſay his tocher, or a man's zocher ; beſides, in thoſe caſes, in which 
a marriage is diſſolved becauſe it was void from the beginning, all things return 
inc inde ; and the Legiſlature ſeems to have inſerted theſe words in the act, in order to 
diſtinguiſh this caſe in which the. marriage is ſuppoſed once to have fubfiſted, and to 
be diſſolved for the fault of one of the parties, from the one which has been juſt menti- 
oned. So that the ſtatute cannot be underſtood to determine, that the huſband, in caſe 
he is the offender, is bound to reſtore the fortune which he has got with his wife; 
it leaves this a moot point, and by doing ſo gives one good ground to maintain, 
that he is not bound to do it. Indeed, equality, which the Law ſtudies to pre- 
ſerve in all caſes, could not otherwiſe be maintained between the man and the 
woman, For the woman has nothing which ſhe can reſtore to her huſband, up- 


on lie on the offending huſband alone. Th „ 0 
The dos. or portion is given in order to enable the huſband to bear the burdens 


4a ww —_77, * CS CD» —_— * 


the huſband continues, after he is divorced, alone bound to bear them; he is 
not freed from them by it, and no part of them is transferred to the wife; ſhe has 


by him alone. But ſhe contributed to bring them into being, and ought there- 
fore to contribute ſomething towards their ſupport. Of OR. her portion ought 
to be {till retained by her huſband; and it is enough, if ſhe becomes immedi- 
ately entitled to enter on poſſeſſion of the proviſions made for her on the event 


he would for the ſame reaſon be bound to account for every pecuniary advantage, 
which he hath made during the marriage either by her induſtry or otherwiſe, 
* to pay her for her labour. Thus, an endleſs diſpute would ariſe between 


them. 


in the Law of Scotland. Lord Viſcount STAa1k T ſpeaks not a word of the obli- 
gation of reſtitution; all, to which he ſays the party injured is entitled, is the 


* See SkENE on the word Dos. 


+ Inſt, Book I. Tit, IV. 8 22. 


Tit V.  @fter it is diſhed, 231 


the latter explanation of the words. For, among the Romans, the dos or tocher 


on being the offender, and it would be hard to make the obligation of reſtituti- 
of matrimony, and ought to remain with him who bears theſe burdens. But 


do body but herſelf to maintain, and their common children muſt be maintained 
of the diſſolution of the marriage. If the huſband was bound to reſtore her portion, 


The opinion, which has been maintained, ſcemt to be held by good authorities 
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1 32 0 7 the Conſequences of Marriage, : Book IV. 


ſame benefit an by the other's natural death. Tis true, he ſays that the part) jy, 
ver loſeth all benefit accruing through the marriage but this means not, that he i 
bound to reſtore any thing; it means no more than that he ceaſes to haye the 
rights which he acquired by marriage, and is not entitled to the proviſions may, 
for him. Sir GEORGE MACKENZIE * and Lord BAN KToN f ſeem both to be 
of the ſame opinion; and their doctrine is confirmed by a judgment of th, 
Court of Seſſion, 1733, Lady Locharriot, and ſeems not to be dif. 
greeable to the Civil Law. For the rights which the wife had by it, to get he 


| dos reſtored to her immediately on the diſſolution of the marriage, is like that 
which ſhe has by the Law of Scotland to enter on poſſeſſion of the proviſion 


made for her; her huſband made none for her; her dos returned to her; and ti 


donatio propter nuptias was equal to it, and was made only in fecurity of it. So the 


obligation, under which the huſband -lay to reſtore it, is, in no fort, like thy 
under which he would be brought, in caſe he was obliged among us to reſtore 
her portion. At the ſame time it muſt be owned, that Sir Jams BaLyony, 
Sir RoBERT SPOTISWOOD ;, and Mr. ERSKINE **, to whoſe authority preat 
reſpeC is due, are all of opinion, that he is bound to reſtore it. 

Having premiſed theſe general obſervations, it may not be improper to con- 
ſider the conſequences, which the diſſolution of the marriage -may have, 1) In 
caſe the wife is the offender, and is divorced for deſerting her huſband, | 2) Incak 
the hufband is the offender, and deſerts his wife. | 
In caſe a marriage is diſſolved, becauſe the wife has maliciouſly deſerted he 
huſband, 1) He retarns every thing which he has got by her; for the Law fy 
ſhe leſes her tocher. Thus, if he has got a portion before marriage, or has mad: 


acquiſitions during its ſubſiſtence, all theſe he retains. ' For the ſame reaſon, he | 


is entitled to retain the management, and to reap the fruits of her heritable eſtate 
during her life; for he acquired right to them by the marriage, and cannot be 
deprived of it by her delinquency. 2) He becomes entitled to enter immediate 
upon poſſeſſion of the proviſions made for him in the ſame manner, as if the 
marriage had been diſſolved by her death at the time of the divorce, and to 
retain them till his death.. Thus, he will be entitled, upon her death, to the 
courteſy of her heritage, in caſe he would have been entitled to it if the mam 


age had been diſſolved by her death at that ſame point of time, at which it 
_ diſſolved by the divorce; if he would not have been entitled to it, in caſe the 


marriage had been diſſolved at that time by. her death, he will not be entitled 


to it at the time at which ſhe actually dies. *Tis true, it may be ſaid to be owing 


to the fault of the wife, that children are not procreated, in order to entitle tit 
huſband to the courteſy, and that therefore he is entitled to it in all caſes, in 
which marriage is diſſolved for wilful deſertion committed by his wife; becaul 
he ought not to ſuffer for her fault. But it ſeems to be otherwiſe ; for the La 
does not make his condition the better for her delinquency ; it might have hap 
pened, that he would not have been entitled to it, tho ſhe had not deſerted bb 
bed. Of courſe, the loſs of the courteſy, which he. ſuſtains by her deſertion d 
his bed, is no more than conſequential damage; it ariſes not neceſſarily from thedr 
vorce. But one is not entitled to get reparation of conſequential damage. Beſide, 
the Law gives a huſband the courteſy of the heritage of his wife, becauſe hel 
ſuppoſed to be the father of her heir; and it would be abſard to ſee a fon & 
joying an .ample fortune, and his father, perhaps, depending upon him. There 
fore, he is kot entitled to it, in caſe he was not actually the father of he 
heir. | | 


Tit 


| * Toft, Book I. See alſo his obſervations on 1573, . 55. 
+ Inſt, Book I. Tit. V. $134. 1 On the Title Divorcement. 
** Inſt, Book I. Tit. VI. § 25. 


Tit, Xxx. after it is diſſolved. 233 


The wife, who gave occaſion to the divorce by maliciouſly deſerting her huſ- 
band, loſes every advantage which ſhe would have had, in caſe the marriage 
114 been diſſolved by his death. The portion, which the brought does 
not return to her; it remains with her huſband; he ceaſes to be bound to 
maintain her; ſhe muſt depart forever from his family, and is not entitled to the 
roviſions made for her either by contract or by Law. Conſequently, ſhe has 
no right to draw her jus relictæ out of the moveables of her huſband; to have 
: terce of his heritable eſtate; or to get a jointure or other proviſions, if any were 
tipulated to her, R. M. J. 2. c. 16. $ 73.—c. 17. $5.—þ. ft. R. I. c. 13. 
l. 
Jain, in caſe the divorce is obtained at the ſuit of the wife, for the delinquency 
of the huſband, ſhe becomes entitled immediately to all the proviſions made 
{or her, either by Law or by contract. So, if ſhe was by contract provided to a 
-cinture, to a ſhare of the houſhold-furniture, to part of the moveable eſtate of 
her huſband, or to any other thing, ſhe is entitled to enter immediately upon 
polſeſſion of them, in the fame way, as if the marriage had been diſſolved by the 
death of her huſband, If ſhe was left to the chance of the proviſions of Law, 
he has right to them. But the huſband, for whoſe delinquency the marriage is 
dillolved, loſes all the benefit which he might have reaped by it. He ceaſes to 
have the management, and to reap the fruits of her heritable eſtate ; he ceaſes 
to acquire the property of the moveables, which accrue to her; he is not en- 
tied to the courtely of Scotland, even tho he would have been entitled to it, in 
caſe the marriage had happened to be diſſolved by the death of his wife at that 
time, at which the ſentence of divorce was pronounced. But he is not, as has 
been ſaid, bound to reſtore any thing to her. | N 
288. In cafe the divorce is obtained for adultery, 'tis the common opinion 
of the writers on the Law of Scotland, tho it is not expreſsly defined by ſtatute, 
that the conſequences of it are the ſame with thoſe of a divorce obtained for 
malicious deſertion, R. M. J. 2. c. 16. S$73.—c. 17. $ 5.—/. ft. R. I. c. 13. 
\ 1. Only it muſt be remarked, that the time, at which the divorce is obtained, 
may produce very different conſequences. For the marriage may be diſſolved 
by the ſentence of divorce either before or after year and day are paſſed from the 
time, at which the man and the woman became huſband and wife. of 
In caſe it is diſſolved before a full year is paſſed from its conſtitution, there 
Neither was or was not a living child procreated of it. 8 ; 
In caſe the wife bore not a living child to her huſband, and the marriage is 
Kilolved for adultery committed by her, her huſband, who is innocent, and 
at whoſe ſuit the divorce was recovered, acquires the property of all the move- 
able eſtate, which he got with her: for he is not obliged to reſtore it, tho his 
fe ſhould happen to die; and his repreſentatives are not obliged to reſtore it, 
tho he ſhould happen to die before a full year is paſt from the conſtitution of the 
marriage. The reaſon is, not that he acqurres, by the diſſolution of the marriage 
or the delinquency of his wife, a perfect and an indefeaſible right to it, but 
bccaule ſhe loſes, for her own delinquency, her jus relifte : ſhe is not entitled to 
any part of the eſtate of her huſband. But he is not entitled to the courteſy, 
do any other proviſion made for him out of her eſtate; becauſe, ex hyporheſt, 
here is not a living child procreated of the marriage. For' one is not entitied 
o the courteſy, unleſs a living child is procreated of it, C. March 1 589, Innerwick. 
ud in caſe marriage is diſſolved before year and day from the conſtitution of it, 
Il things are, as we ſhall ſee, reſtored on both ſides. AS 
lk the divorce is obtained for the delinquency of the huſband, and he happens 
8 before year and day are paſſed from the commencement of the marriage, 
ie wife can have no right to the proviſions, either legal or conventional, made 
er her out of either the moveable or the heritable eſtate of her huſband ; be- 
ate ihe would not have had a right to them, tho the marriage had not been diſ- 
Dived by divorce, fince there is not a living child procreated of the marriage, 
id it would have been diſſolved by death within year and day. Therefore, 
Nnn 9 5 mne 
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ſhe can have no right by her marriage, unleſs a ſpecml proviſo has hubs mad 
in an ante-nuptial contract, that the contract ſhould ſtand good, and every * 
cle of it be fulſilled, tho the marriage ſhould happen to be diſſolved within yen 


and day. In general, it may be affirmed, that, if the marriage both is diſſolved 


by the ſentence of divorce, and would have been diſſolved by the death of che 
of the ſpouſes, the other, who is oftended and at whoſe ſuit the divorce yz 
obtained, can have no right, which he would not have had, if a divorce had 
not been obtained, and the marriage had happened to be diſſolved by death 
within year and day from its conſtitution : for this plain reaſon, becauſe the Lay 
1573, c. 55. does not give, on account of the delinquency of the offender, any 


new right to the offended; it does not render his condition better, than it would 


have been, if no delinquency had been committed; it means only to Puniſh the 
delinquent by detracting from his rights, and by rendering his condition work 


than it would have been, if he had not committed the crime, and oiven 


caule to the diſſolution of the marriage. 9 

In caſe either there is a living child procreated of the marriage, cr both 
ſpouſes live a full year after its conſtitution, it has, upon being diſſolved for adi. 
tery, the ſame conſequences, which, it has been ſaid (& 287.) it has upon being 


_ diſlolved for wilful deſertion. 


$ 289. In caſe marriage is diſſolved, and the married perſons are ſeparated 


from one another not prematurely by divorce, but naturally by death, it may 


be followed by different conſequences according to circumſtances.. For it cithe 
is diſſolved before a full year is paſſed from the conſtitution of it, or ſubſiſ 


for year and day after it. Either the parties have or they have not entered into 


a contract of marriage. 


” 


In caſe it is diſſolved before year and day are paſſed from the time of its cor 
ſtitution, it has not, as it has been ſaid, any effects. For every thing, done 


intuitu of it, is, as much as it can be, reſtored to the ſtate, in which it was 
before marriage. Every thing, brought by the wife to the huſband, or given by 


the huſband to the wife, or by a third perſon to either of them intuitu nuit. 
niouii, returns to thoſe, from whom it came. The huſband is not entitled to any 


- proviſion out of the eſtate of his wife, and the wife is not entitled to any out 


of the eſtate of her huſband. In ſhort, both the huſband and the wife retun 
to the condition, in which they were before marriage, Du. 23d July 1634, 
Maxwell. — Ha.  1T6oo, Lady Maxwell. — Ba. tacks, 3oth Fan. 1562, Robert 
ſon. Ha. 8th June 1610, Roſi.—Du. 13th Fuly 1627, King. — St. gth Novenve 


1672, Guthrie, —16th Fuly 1678, Burleigh. —23d Feb. 1681, Gordon. 


This is the diſpoſition of the Law in all caſes, in which the marriage ſcbſſt 


not for a full year from the time of its conſtitution ; no matter whether the 
_ huſband and wife did or did not make a contract of marriage. But there ade 


two exceptions to this rule. Firſt ; The marriage has its full effects, either legal 


or conventional, in caſe a ſpecial proviſo was made by an effectual contra, tual 


in caſe the marriage ſhould be diſſolved before year and day from the time of l 
conſtitution, it ſhould have the ſame effects, which it would have had, in cal 
it ſubſiſted for a full year. In that caſe, nothing returns on either ſide, but ce 
thing ſubſiſts on both ſides, tho the marriage ſhould happen to be diſſolved be 


fore it has ſubſiſted a year. Every article of the contract muſt be fulfilled in 


the ſame way, in which it would have been fulfilled, in caſe the marriage ha 
ſubſiſted for that time. The reaſon is, pactum dat legem contractui; perſous Mi) 
enter into any articles, which are agreeable to them. | he 
Secondly ; In cafe a living child, who was heard to cry, is proereated of te 
marriage, it produces its full effects, tho it ſhould be diſſolved before a vet 
paſſed from its conſtitution, Ho. Huſband, 26th Jau. 1612, Ogilvie Du. 20 
July 1632, Irvine. By its full effects I mean all thoſe, either legal or Cc. 
ventional, which it would have produced, in cafe it had ſubſiſted either for n 


than a year, er for the longeſt time. The reaſon is, that by the proc 4 
| | | | | | | In 
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ring child the marriage is, as much as it can be, conſummated; the end, 
ar which it was inſtituted, is accompliſhed ; it has, therefore, produced its full 
ellects. Of courſe, it ought to have all the patrimonial effects, which it can ever 
5 In caſe it ſubſiſts for a full year, it produces certain effects, to wit, 
ether thoſe, which are determined by the Law, or thoſe, which have been deter- 
mined by the agreement of parties. For the parties either have not, or have 
entered into a contract of marriage. In caſe they have not entered into one, 
+ muſt produce the effects, and each of the ſpouſes has the rights, defined by 
he Law. Let us therefore ſuppoſe, 1) That the huſband dies before the wife, 
1nd leaves her a widow ; 2) That the wife dies before the huſband, leaving him 
o ſurvive her; and let us fee the rights, which each of them has upon the dil- 
{lution of the marriage. 83 | 8 | 
( 291. A huſband, it has been faid, reaps the fruits of all the labour of his 
wife, During the marriage, ſhe labours for him, takes care of his affairs, and, 
by her frugality, aſſiſts him in adding to his ſtock. Beſides, he acquires the pro- 
erty of all her moveable eſtate, and every thing, gained by her, accrues to him, 
Of courſe, ſhe is unable to lay up for herſelf. Therefore, the Law holds it to 
be the duty of every huſband, at the time of his marriage, to make reaſonable 
pov iſions for the maintenance of his wife, in caſe ſhe ſhall happen to ſurvive him. 
N. M. J. 2. c. 16. & 2. Hence, if a contract was made between them before 
marriage, the rights of the huſband and wife muſt be regulated by it as well at- 
ter the diſſolution as during the ſubſiſtence of it *, R. M. J. 2. c. 16.4 8, 9, 10, 
11. And if any thing is not expreſsly determined by the words, it muſt be de- 
termined by attending to the ſpirit of the contract, and taking a complex view 
of it and of the Law. . 5 | ia 1 8 
The deciſions of the Law are the ſame, in caſe their pecuniary intereſts were 
determined by a poſt-nuptial contract, provided it be a reaſonable one ; for it is 
not in that caſe revocable (F 250. ). . | 0 
292. But they may neglect to enter into one before marriage; the huſband 
may not make ſpecial proviſions for his wife, and he cannot be compelled to do it: 
lor a woman, who does not take care to provide for her intereſt by a contract 
before marriage, is preſumed to hold herſelf contented with the proviſions made 
jor her by the Law, and to be willing to run the riſk of the fortune of her 
| huſband, H. 382. *Tis true, if her portion is not actually recovered by him, the 
may in ſome caſes retain it, till ſecurity is found her for the intereſt of it, or for 
1 reaſonable jointure, H. 387.— Fo. ioth Nov. 1687, Forreſter. D 
But the Law does not, in caſe ſhe is not otherwiſe provided, leave her deſti- 
tute, but gives her a right to a certain proviſion both out of his moveable and 
out of his heritable eſtate. | e 
9 293. The ſhare of the moveable eſtate of a huſband, to which his relict 
15 entitled, is, in the Law of Scotland, called the jus relictæ, and amounts ſome- 
umes to a half, ſometimes to a third part of all his moveables. | : 
t amounts to an half in two caſes: Firſt; In caſe the huſband hath not left 
ay children, procreated either of this preſent widow or of any other marriage: 
decondly; If all the children, whom he hath left to ſurvive him, were forisfami- 
0 during the life of their father, Ba. Teſtament, 23d Feb. 1561, Hamil- 
1 
For, if he hath left unforisfamiliated any children either of the preſent widow 
or of any former marriage, Dit. 17th June 1631, Chapman——1 8th u 1634, 
Henderſon, the jus relictæ extends only to a third part of the moveables (F 160), 
which belonged to the huſband, Ha. 24th Feb. 1607, Stevenſon.— Du. 19th July 
. WR a 


$2: 


* This is fo true, that in antient times a buſband could not, by any poſterior deed, augment the proyſiions 


fa OS be had made for his wife by an ante-nuptial contract, R. M. I. 2. c. 16. $ 1, 2, 11. "Tis otherwiſe at 
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1623, Sivbald, N. exccutor,—1 5th July 1622, Kennedy, —St. 12th Fan. 1681, fu. 
ſer.— R. M. J. 2. c. 37.4 1, 2. *. Children are faid to be ſorisfamiliated, ha 
they have formally renounced the right, which, as children of the family, they hay 
to a legitim, and, being no longer conſidered as belonging to the family, are there. 
fore excluded from any ſhare of the moveables belonging to their father at the ting 
of his death, Sp. forisfamiliation, 24th Feb. 1627, Roſs.—St. 16th Tuly 1678, My. 
ray ; for one never loſes his right to it, unleſs it is expreſsly renounced and aiſchy. 
ged. St. 14th Feb. 1677, Dike of Buccleugh.— H. 475.—D. J. 544. nh 
Dec. 1719, Lady Balmain. | e 

Since the jus relictæ is © to have a certain portion of the moveable eſtate, which 
* belonged to her huſband,” it is plain, that, in order to recover it, ſhe can hay 
acceſs to his maveables alone. She cannot have acceſs to his heritage; becau 
that, which ſhe is entitled to get, is not heritable. | 1 e 

By conſequence, ſhe can ſue thoſe alone, who have confirmed theſe 
executors of her huſband ; becauſe the confirmation veſts his moveable eſſar 
in them. Beſides, they are entitled to fee, that the get no more than her ju 
{hare of his effects. Therefore, ſhe cannot directly ſue either the moveable deh. 
ors of her huſband, or thoſe who poſſeſs his moveables;  becaufe ſhe has no ti} 
to do it. They are liable to thoſe alone, who have acquired a title to his eſtas, 
But the has not one, merely by being relict, Ha. 13th March 1612, Dundvf,- 
Du. 14th Feb. 1622, Stcven—7th July 1625, Falconer—gth Dec. 16%, 
Mackie—F. 12th Dec. 1712, M*Aulay. As little can ſhe fue thoſe, who int. 
mit vitiouſly with the moveable eſtate of her huſband. For vitious intromittor 


are liable to be ſued by creditors alone. | 


But ſhe may confirm herſelf executrix'of her huſband qua relict, and, upon thi 
title, may bring every action, which is neceſſary for recovering her ſhare of he 
huſband's movcables. ; . | 

I fay, ſhe is entitled to a ſhare of his moveable eſtate, For, if her huſbai 
leaves no moveables, ſhe has not, becauſe it is impoſſible ſhe can have, a jus relife 

One's eſtate is properly no more than remains after payment of his debt, 
Therefore, her ſhare of his moveable eſtate can extend to no more than a ſhare 
of that moveable eſtate, which remains after his moveable debts are paid at 
of it f. Of courſe, if his moveable debts exceed his moveable eſtate, ſhe cannot 
have a jus relife ; for there is nothing, of which ſhe can get a ſhare. 

$ 294: A wife has nothing, with which ſhe can maintain herſelf after the den 
of her huſband: it would be cruel immediately to turn her helpleſs out of dos 
Therefore, the Law gives her, 2) A right to have her family maintained at tit 


_ expence of her huſband, till the firſt term, at which the legal or conventional pro 


viſion, made for her maintenance, becomes payable after his death. Of coutk, 
his repreſentatives are bound to give her an allowance, in order to enable hert0 
maintain it. *Tis commonly thought, that this is a moveable debt, and that 
his executors are primo loco liable, Sr. 20th Dec. 1662, Lach Tus ſatie. But thet 
are not wanting good reaſons for calling this poſition in queſtion. For this 1s note 
debt, which can properly be {aid to have been due by the huſband before l 
death; and, ſuppoſe it was, it implies in all caſes tractum futui remporis, obligats 
ons which become continually and ſucceſſively due. Therefore, it ſeems to b 
heritable (Fr 54. art. V. § 155. 157, 158.). 
The extent of this allowance is arbitrary according to the circumſtance 
of the eſtate and condition of the deceaſed huſband, and is not regu 
ted by the extent of the jointure provided for her, G. 25.— Fo. 15th Jo. 
1709, Lady  Ormiſton—F. 15th Fuly 1713, Creditors of Scot. —D. I. 395: 18 
Nov. 1737, Boſtoel. From hence it follows, that, if he does not leave an eſtate 
ſufficicut for paying his debts, his widow cannot be entitled to be maintaine! f 


A wife can make a teſtament, and diſpoſe of her moveable eſtate, of courſe, of her jus reliae by it; bube 
ſcems not to have had this power in antient times, N. M. J. 2. c. 36.4 7, 8. 


: | ch it die 
+ By his moveable debts I mean thoſe which are moveable guoad jus mariti et uxoris (160.), or which, 10 
by her, he would have been liable to pay. | | 


the expence of his repreſentatives. The reaſon is, becauſe her right to have her 

family maintained out of the eſtate of her huſband, at the expence of his repre- 
Iatatives, always ſuppoſes, that he hath left a free eſtate, more than ſufficient 

ſor diſcharging his debts: for, if he does not leave as much as will clear his debts, 
he leaves no eſtate; ſince all, that belonged to him, doth in reality, in this caſe, be- 

Jong to his creditors, Conſequently, unleſs his wife has acquired ſome legal right 

by which ſhe has become a creditor of her huſband, ſhe cannot have acceſs to 

1ny part of his eſtate ; his creditors are always preſcrable to her, and may at- 
uch it for payment of the debts due to them. Now, ex ſypotheſi, there is no con- 
nact. So ſhe has acquired no ſuch legal right, 'I heretore, a widow is not en- 
ited to have her family maintained out of the eſtate, that belonged formerly to 
her huſband, in competition with his creditors, to whom it may now be conſider- 

od as belonging. 1 : 5 

9293. Cuſtom hath introduced certain ceremonies, by which we mark our grief 

or our reſpect for our deceated friends. It would be affronting their memory to 
neglect the common obſervances of the world. "Therefore, 3) A widow is entitled 

o mournings for her huſband, in caſe they uſe to be worn for perſous of his con- 

dition. So his repreſentatives are liable for them, and they muſt be ſuitable to 

his rank, S“. 12th Nov. 1664, Murray.—yth Fuly 1675, Wilkie. 

| doubt not, ſome people may be ſurprized to find one maintaining this alfo to 
be an heritable debt. But the favour ſeems, in all caſes, to be due to execu- 
tors, and every burden ought to be held to be heritable which one can find prin- 
ciples for making ſo: for the heir gets, ſurely, enough at any rate. But this is not 
properly a debt which was ever due by the huſband ; neither his perſon nor his e- 
[tate could have been attached during his life, in order to ſecure a fund for it. 
Beſides, it is the honour of the heir, that reſpect be ſhewn to the memory 
of his predeceſſor. On theſe principles one may be allowed to conclude, that 
this debt is heritable, (§ 154. art. IV. $157, 158. 155. art. III.). 

Being due by the repreſentatives of the huſband, it ſeems to follow, that, in 
cale he hath left no eſtate to repreſent him and to pay his debts, the relict is not 
entitled to mournings: becauſe, if the widows of people who die poor, are not, 
much leſs muſt thoſe of perſons who die inſolvent, be entitled to wear or 
to get mournings. . | 

W \ 290. She is entitled 4) To the expences of a poſthumous birth; if ſhe happens to 
bear to her huſband any children after his death. For the child, whom ſhe bears, 
is his; he would have been bound to be at the expence of its birth, and to main- 
tain it. Conſequently his repreſentatives are bound to pay them to her, S:. 1oth 

Mo. 1671, Haſty.—Fo. 19th Feb. 1706, Lady Braidiſholm. And this may 

well be faid to be a privileged debt, due out of the firſt and readieſt of the 
eſtate of the deceaſed huſband, and preferable to ordinary debts due by him. For 
the birth of children is a matter not only of private concern but of public utility. 

t {cems to be of as great importance to a nation, that a new citizen be born, as 

lat a dead one be buried, H. 445. favorabilior eft cauſa partus, quam puert : 
partur enim in hoc favetur, ut in lucem producatur ; puero, ut in familiam inducatur ; 

Valid enim iſte alendus eſt, qui (et ſi) non tantum parenti, cujus eſſe dicitur, verun 

nam reipublice naſcitur, I. 1. 15. ff. de ven. in poſſeſs. mit. 

9297. A relict is alſo entitled to a certain proviſion out of the heritable eſtate 
of her huſband ($ 292.) . The proviſion to which ſhe is entitled, is, by the Law 
ok Scotland, called the terce, and may be defined to be © a proviſion, made by 
the Law for the maintenance of the relict, and extending to the uſufruct of the 
third of the landed eſtate, in which her huſband died veſted and ſeiſed as of fee,” 
R. M, J. 2 16. d 4, _ 60. %%. —ſt. H. II. c. 22. 8 5. | GEES 

The definition ſays, I. That the terce is the uſufruct of the zhird of the landed 
ate of the huſband. II. It is the terce of his landed eſtate, III. It is the third 
"t the eſtate in which he was infeft as of fee. IV. It is the third of that e- 
O o o | {tate 
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ſtate alone, in which he dies -infeff, V. It is a provifion made for the na 
nance of the relict. | 8 TOE 

$ 298. The terce was, perhaps, fixed to be the uſufruct of the third of hn 
Janie eſtate, becauſe, upon the death of the huſband, his heritage fell natural 
to be divided into three parts. For three perſons and their families fell to l. 
maintained out of it. His relict is ſuppoſed to have one, which ſhe is obliged to 
maintain; the heir has another, proper to himſelf. Beſides, he is ſuppoſed to be 
married, to have a wife, and to have children. Of courſe, the ex 
of the maintenance of his family muſt be at leaſt double that of the n. 
lict's. For he has, beſides himſelf and his own family, his wife and his children 
to maintain. In order therefore to maintain all the families equally well, th, 
heir ought to have allowed him ſomething more than double the allowance of the 
widow. Hence, the landed eſtate, and it alone, is divided into three equal ſhares; 
the widow gets one of them, and the heir gets the remaining two.” I fay, the 
landed eſtate: for, the heir being entitled to ſomething more than double the a. 
Jowance of the widow, we ſhall ſee that ſhe is entitled to the third of the land 
ed eſtate alone; and that every thing, which cannot be ranked under it, goes 
all to the heir. . N 5 | 10 

The terce or third was reckoned to be a proviſion, ſo reaſonable for the main 
tenance of the relict, that it is called, in the old books of the Law, R. M. J. 
c. 3. {$ 2—l. 2. c. 16. § 4, 5. rationabilis tertia, and was ordained to be the con. 
{tant meaſure of the fund for the maintenance of the widow. So that a hu 
band was incapacitated, by the diſpoſition of our antient Law, to provide his u. 
| lit to a jointure, that would extend to more, tho he could provide her to 4% 
than the amount of this rationabilis tertia; and, if he did expreſsly provide he 
with a greater jointure, it behoved to be diminiſhed, ſo as to amount, in al 
caſes, to no more than the terce, R. M. JI. 2. c. 16. § 5, 6, 7. But this hy 
been altered by cuſtom. For it is now lawful for a bride to ſtipulate for hett 
the beſt proviſions, which her bridegroom will conſent to give her. 

$ 299. I. The terce is the uſufruct of the third of the landed eſtate of the hul 
band, zerris et tenementis, R. M. J. 2. c. 16. & 60. | 
\ Therefore, it extends, 1) To land, properly ſo called, zerris for it, furely 
is a part of his landed eſtate. But the land itſelf would be uſeleſs to the reid, 
were it not, that it yielded fruits: for they alone can help to maintain he. 
Therefore, it is properly the fruits, to which the terce extends. Of cours, | 
muſt extend to a the fruits yielded by it. oy _ 
Hence it extends, 2) To tithes of land: for they are a part of the fruits, whici 
the land produces. Of courſe, it extends to tithes of all forts, as well to thok 
which have not been erected, and have not been ſeparated from the land, for in- 
ſtance to tithes of lands cum decimis incluſis *, as to thoſe which have, by be. 
ing erected, been ſeparated from the land, and in which the huſband died i- 
feft, Du. 13th Feb. 1628, Lady Dunfermline. For thoſe of the one fort ares 
much a fund of maintenance as thoſe of the other. The huſband dies inſeſt l 
the one as well as in the other ; for being infeft in the land, he is, conſequent 
ally, infeft in the tithes; fince they were never ſeparated from it, and are 1. 
cluded under it. Beſides, a terce of land, from which the tithes are not | 
rated, includes in truth a terce of them; for it muſt include a terce of every tih 
which is an inſeparable part of it. But the tithes are, ex hyporbeſi, not ſeparated fon 
the land; they area part of it. Of courſe, one, who has a right cither to allo 
any part of the fruits of the land, muſt neceſſarily draw an analogous part of the tile. 

For the ſame reaſon, 3) It extends to feu-duties. *Tis true, theſe are paid 
agnitionem dominii. But they are a conſtant rent paid to the huſband ; and the 


are not e/uſory. They are, in ſome ſort, adequate to the value of the aw. 


* Tt has been adjudged, that the terce extends not to ſuch tithes, 1 are not rendered, by erection, ſeparif 
from the land, S/. gth Feb. 1667, Moncrief. | | | 


/ 
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ke rent paid by tenants, and are annui reditus, to which the brief of terce directs her 
to be ſerved. Therefore, it ought to extend to them, as well as to annual-rents 
or other profits out of land *. oh 

For, 4) It extends to annual-rents, and to all other profits, which are due 
gut of lands, and in ſecurity of which the huſband died infeft. The brief ſays, 
ami reditus, Du. 3oth Nov. 1627, Tenants of Eaſthouſes. 
it extends not only to land, but to tenements, tenementit. By tenements, in 
this place, are underſtood rural tenements alone. x 

Therefore, 5) It extends to mills; for they are immoveable fructiferous ru- 
ul tenements, in which the huſband is infeft. 

6) For the ſame reaſon it muſt extend to fiſhings : for they are appurtenances 
of the land, and are fructiferous. 

Of courſe, 7) It muſt extend to the houſes, which are.upon the land ; ſuch as 
cottages, ſtables, barns, Oc. for they are comprehended under the word tene- 
nend. Beſides, they are conſidered as part of the land, accompany it, are not 
a ſeparate tenement, do not __ a ſeparate ſeiſin, and are carried by the 
fame infeftment as acceſſories of it. Only it deſerves to be remarked, that if 
there are two meſſuages or dwelling-houſes on the Land, the principal one be- 
longs, and ſhould be allotted to. the heir; and the other to the relic. If there 
F only one dwelling-houſe on the eſtate, it ought not to be divided, but ought 
to be allotted to the heir alone. He, therefore, if he inclines to live in it, ought 
alone to be allowed to have it, 'and ſhould not be obliged to divide it with the 
relict. *Tis ſufficient, if he either provides her with another houſe or pays a 
ſome of money equivalent to her terce of the meſſuage 7. But if he inclines not 
himſelf to live in it, the reli& has a right to be preferred to it, provided ſhe 1) 
Is willing to rate it at as high a rent as any other will pay for it; and 2) Will, 
like other tenants, find ſecurity for payment of two thirds of it, the amount of 
chat which belongs to the heir after deducting the terce of the relict, R. M. J. 2. 

c 16. H 62.— &. 26th Jan. 1665, Logan. She is bound to find ſurety for pay- 
ment of no more than two thirds of the rent, becauſe ſhe has a right to retain the 
| other third, as her terce of the meſſuage. | 

One, who gets a thing, is entitled to all the appurtenances of it. Hence, the 
brick of terce orders the relict to be ſerved to the lands, terris cum pertinentiis. 
Of courſe, the terce muſt extend, 8) To real ſervitudes, that is, ſervitudes annex- 
ed to the terceable eſtate. The relict is entitled to a third of the benefit ariſing 
rom them. | + 

zoo. The terce is intended for the maintenance of the relict (§ 297. ax. 
.); and it extends to rural tenements alone (4 299.). Of courle, it extends not 
to ſuperiorities, or to thoſe lands, the dominium directum or {uperiority of which 
belonged to the huſband, S. March 1541, L. Glenbervy. For ſuperiority is con- 
dere as an indiviſible right, is inſeparable from the perſon of the ſuperior, and 
not productive of conſtant, regular and ſucceſſive fruits, ſufficient for the main- 
tenance of any one. Beſides, the intereſt of the vaſſal is here concerned; for he 


ought not to be obliged either to acknowledge more ſuperiors, or to pay his 


vedllendo to more perſons than one. 


Conſequently, it can extend to thoſe lands alone, the property or dominium utile 


of which belonged to the huſband: becauſe no others are conſidered as uſeful for 
helping to maintain the relict. | 
vince the terce extends not to the ſuperiority itſelf, it cannot extend to thoſe 
cuory duties, which are due from the vaſſal to the ſuperior in agnitionem dominit : 
cauſe they muſt follow the ſaperiority itſelf, and can be paid to no other than 
che ſaperior. Therefore, the relict of a ſuperior is not entitled to a terce either 


of 


* 


” 


* 
0 Range once adjudged, and it ſeems to be commonly thought, that the terce extends not to any duties, due 
N ee BY 13th Feb. 1628, Lady Dunfermline. | ' : 
ot, e © principal meſſuage was, of old, held to be fo eſſential a part of the eſtate, that the proprietor of it could 
except in eaſes of neceſſity, grant it to be liferented by his relict, L. B. c. 110. | | 


\ 
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of blanch duties or of any other eluſory duties, which uſed to be paid to hg 
huſband by his vaſlals in agnitionem dominii, Du. 13th Feb. 1628, L. Dune. 
line. 3 11 
I fay cllſory duties: for if they are, like ſeu- duties, not eluſory, but profitayie 
they mult be terceable. i | 

If the terce extends not to the conſtant profits of ſuperiority, much le cn 
it extend to thoſe, which are caſual. 1 

Since the terce is intended for maintaining the relict, it cannot extend 9 
ſuch things, as are incapable of yielding funds for her maintenance. Hence, j 
does not extend to patronage of churches ; becauſe the right of preſenting oy 
qualified to ſupply the vacancy of a church is a thing which is unable to afford 
in any ſort, maintenance to the perſon, who has it, Cr. St. Erſkine *, Belide, 
it is indiviſible: ſo the matter would be inextricable, if the right was to be 0. 
vided between the heir and the relict, proportionably to the ſhares, which cad 
of them has of the eſtate of the huſband: for it is impoſſible to divide it n 
vices ; ſince the right of the relict is perſonal-to herſelf, and laſts during her oy 
life alone. Conſequently, the heir, whole right is more durable, more noble, 
and more extenſive than that of the relict, ought to be preferred to her þ 
Since it extends to rural tenements alone, *tis plain, that it cannot extend 
to houſes held burgage, Ha. 20th June 1612, . he raks 
perhaps was, that the widows of burgeſſes poſſeſſed not ſuch rank, as entitle 
them to a terce. | = | 1 | 

$ 301. But, II. Tis neceſſary, that the huſband was infeft in the eſtate, a terceof 
which is claimed by his relict (F 297. ax. 3.): for a terce is not due of thing, 
in which he was not ſeized. Hence, a terce is not due of things, 1) Which 
by their own nature, admit not of infeftment. Thus, a terce is not due of leaſe 

of lands: therefore, the widow of a tenant is not entitled to rent the third of 
the farm which was rented by her huſband : for no tenant is infeft in the land 
which he rents; and, if he were, he is no more than tenant ; he is not propric 
tor, and cannot be {aid to be ſeized wut de feodo. J 
For this reaſon allo, a relict is not entitled to a terce of rights of patronage, 
For patronage is a jus incorporale. Therefore, it does not properly admit of ſeiſi, 
ſince it is not held of a ſuperior. At leaſt, it is complete without it. 

A fortiori, the terce extends not to money, which is due by perſonal bonds, e- 
ther bearing intereſt, or containing clauſes excluding executors : for ſeiſin either 
has not or cannot follow on them. | 

For the ſame reaſon it extends not to reverſions: for they are jura incorporait 
and admit not of ſeiſin. | „„ 
22) A terce is not due of things, in which, tho they admit, ſua natura, of it 
feftment, the huſband was never actually infeft, Fo. 29th Fan. 1706, Carrutt*; 

and that, tho it ſhould be ſuſpected, that he continued to be not infett, 
out of a malicious and fraudulent deſign, in order to fruſtrate the rights, which 
his relict might happen to have to a terce. For the relict, by betaking herſelf to 
the legal proviſions, repoſed herſelf on her huſband's honour, and has no right 
to force him to cauſe himſelf to be ſeized. Of courſe, ſhe can have no rigit 
to the terce: for, if the Law gave her right to the terce, it would give her a fe- 
medy ; that is, it would entitle her not only to force her huſband to cauſe hun 
{elf tobe feized, but to hinder him from diveſting himſelf of his property, alter he 


was ſeized. Beſides, it would be dangerous to determine poſitively concerning th 
| | intention 


* It ſeems, however, to have been otherwiſe according to our antient Law, R. M. J. 2. c. 16. F 60, 61, 10 
"Tis otherwiſe, in caſe the wife is provided by contract to the liferent of a certain field, v. g. of a baron). * 
all its appurcenances. For in that caſe, if the patronage of a church is annexed to that barony, the relict 
alone be entitled to preſent to all the vacancies, which ſhall happen during her life. 

+ The Law of Scotland has, in certain caſes, given patrons a right to the tithes of pariſhes. 


a relict mult be entitled to her third of the tiches, to which her huſband, by being patron, had right. 


7 f cout, 
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tention of the huſband, He might remain not ſeiſed, without intending to de- 
baude his relict of her terce. The Law preſumes not, that a huſband has any in- 
ation of defrauding her, F. 29th Jan. 1706, Carruthers . | 
302. But it is not enough, that the huſband be ſeiſed: he mult be ſeiſed as 
be, ut de feodo (F 297. ax. 3.); that is, he muſt be proprietor of the eſtate, 
which he is ſeiſed. 

Hence it extends not to lands, which belonged to a former wife, and were life- 
ted by him. For he is not proprietor; he is no more than liferenter of thele. 


Therefore, tho he was ſeiſed, it could not be rt de feodo, R. M. J. 2. c. 17. 


ö But, if he was ſeiſed ut de feodo, it is no matter, whether his right was redeem- 
Je or irredeemable : for it extends to lands, which are wadſet to him, or which 
1vc been adjudged by him. It is true, they may be redeemed : but the relict 
: entitled to her terce of them, till they are redeemed; and, in caſe they are 
edeemed during her life, ſhe is entitled to liferent a terce of the money, with 
hich they are redeemed. Beſides; it extends to thoſe acquired by him zirulo 
[:2:lari, as well as to thoſe, which deſcended to him by inheritance. 

oz. It is not enough, that the huſband was once ſeiſed ut de feodo. It is 
necellary allo, that he died veſted and ſeiſed of the eſtate, of which a terce is 
aimed by the relict (F 297. ax. 4.): for a terce is not due out of things, in 
ich the huſband was not ſeiſed at the time of his death F; no matter whe- 
her he ever was, or was not ſeiſed of them; becaule *tis the time of his death, 
ich is alone regarded in this matter. A widow, therefore, may be diſappoint- 
(| of her terce by every way, in which her huſband may diveſt himſelf of the 
roperty of his eſtate. For he retains, notwithſtanding his marriage, a right to 
lifpoſe of his own property, R. M. JI. 2. c. 16. § 13, 14. Therefore, if he ali- 
nates it, the terce muſt be excluded 4. However, as nobody ought to have it 
his power to hurt another after a fraudulent manner, ſo no huſband ought to be 
lowed to defraud his wife of the right ſhe has to a terce, by betaking himſelf to 
tuning devices, invented on purpoſe to deprive her of it, F. 15th Feb. 1712, Mar- 
pus of Annandale. But it ought to be remarked, that a fraudulent purpoſe and 
atention is not to be inferred from every inconſiderable circumſtance. The fraud, 
ne purpole, the intention of cheating the wife ought to be palpable, evident and 
Paring. If, therefore, it is doubtful, whether he had, or had not a fraudulent 
atcntion of hurting her, the terce will not be due to her; becauſe fraud ought 
beer to be inferred from ambiguous preſumptions, F. 29th Jan. 1706, Car- 
Her,. ö | 333 | 
) 324. A relict, therefore, has right to a terce of the lands, in which her huſ- 
band died ſeiſed. Therefore, ſhe is not excluded from it, tho an adjudication 
das been obtained of them, and a charge has been given the ſuperior upon it, 

; 12th Dec. 1677, Lady Frazer ; becauſe an adjudger, who gives a charge to 
| luperior, is not, by that means, ſeiſed in the lands adjudged: for a charge is 
bob an infettment ; it gives the perſon, who charges the ſuperior, only a right 
0 come in pars paſſu with other adjudgers, who have adjudged within year 
ud day of the firſt effectual adjudication. Conſequently, the huſband remains 
nfeft notwithſtanding the charge, which has been given the ſuperior. Indeed, 
. | | P PP | | he 
A was otherwiſe in antient times. See fp. A. II. c. 9.—Ba. a Hamilton. — §p. terce, 
Ra are; _ II. dieg. 22. 5 27.—Stair's inſt. l. 2. f. 6. 16. Macdouall's inſt. l. 2. t. 6. 4 2. 
Wm e e _— 8 in antient times, was different; 2 in antient times, the terce extended to 
F ich grad ener 3 _—_ at the time _ the marriage. Kar ng Ipectal ante- 
n ry, in order to entitle a relict to a terce of tenements acquired by him after it. For 
8 Probable, that a bride might ſtipulate to have a terce of the tenements acquired by him after the marriage, 


= ER, pf ſtipulation was effectual. But without it ſhe had no right to a terce of them, R, M. 

Ii. . 4 K lf. 1 33, 41, 60. But it ſeems to have come to be otherwiſe in the days of 

. e ſpecially provided to the tiferent of a particular tenement, that right he cannot defeat. 

pl BE; allenates it, before ſhe is infeft in it. his heir is liable to warrant it to her, R. M. I. 2. . 16. 

dome len ge is an onerous contract. I ſay, if ſhe was not infeft. For, if ſhe was, her right is 
» 4nd is therefore effectual againſt ſingular ſucceſſors. 
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he is never diveſted, till another is actually infeft in the lands; ſo a terce is due to his 
.relict,” K. 56 *. 18 | 
For the ſame reaſon, a widow is not excluded from her terce, tho her huſhayy 
ſhould have made a conveyance of the lands, and granted either a procuratot 
of reſignation or a precept of ſeiſin, or both; for the huſband is never diveſte; 
till either he has reſigned the lands into the hands of his ſuperior, or another ha 
been infeft in them, Sr. 12th Dec. 1677, Lady Fraſer. For by reigning then 
into the hands of his ſuperior, he is fully diveſted, becauſe he reſigns, ſurrender 
and makes over to his ſuperior all right, which he has to them. The ſuperig; 
therefore, becomes fully veſted of them. If the reſignation is made ag j. 
manentiam, the property is thereby confolidated with the ſuperiority, and the fl. 
perior needs not be infeft ; becauſe he is infeft already. If the reſignation i 
made in favorem.; then it is made in favour either of another or of himſelf, 1; 
it is made in favour of another, no terce can be due; becauſe the huſband i; 
by the reſignation, wholly diveſted of all right which he had to the lands; and 
another is actually ſeiſed in the property, as well as the ſuperiority of then, 
is true, the ſuperior is veſted in the property of them, not that he may retain 
it to himſelf, but that he may convey it to another. Again, if the reſy. 
nation is made in favour of the huſband, the reſigner himſelf, that he may 
be, of new, infeft in the lands; the caſe ſeems to be different: for a refignati 
on, made for this end, ſeems to be not ſo much a diveſtiture of the huſband, 
as a mean of conveying the property to thoſe, to whom the reſigner incling 
to convey it, and of reſtricting the powers of thoſe, whom he calls to ſucceed 
to it. Conſequently, humanity will never allow a widow to be deprived of her 
terce, becauſe her huſband happens to die after he has reſigned his lands in favour 
of himſelf, but before he has been re- inveſted with them by getting new infef- 
ment. If, therefore, the perſon, who is called next to the ſucceſſion, ſhould at 
tempt to exclude her, his iniquity ought to be repelled, and to be fruſtrated by 
an exceptio doli. . 

Further; The terce is not either excluded or affected by any feudal delinquer 
cy, committed by the heir or ſucceſſor of her huſband, in conſequence of which 
the ſuperior is entitled to obtain either a perpetual or a temporary right, either 
to the property, or to the profits of the fief belonging to his vaſſal ; becauſe tie 

right of the relict was prior to the delinquency of the vaſſal, and, conſequently, 

to the right of the ſuperior. So it is not affected by any caſualties of ſuperionty, 
or by any thing ariſing from the delinquencies or deeds of him who ſucceeds to 
the eſtate of her huſband ; ſuch deeds or delinquencies can have effect uy 
on that part of the eſtate alone, which belongs fully to the heir. 4. 

Let us, in the next place, ſee, how it is affected by caſualties of fſuperionty, 
that ariſe from the deeds of the huſband himſelf. | 

| Theſe caſualties are, 1) Non-entry, 2) Relief, 3) Liferent-eſcheat, 4) Dic 
mation, 5) Purpreſture. | 

There can be no room for the queſtion in the caſes either of non-entry, d 
of relief. For a terce is not due of lands, upon which the huſband was not el. 
| tered ; becauſe he is not ſeiſed in them: and the caſualty of relief ſuppoſes tht 
huſband to be ſeiſed; for it is a caſualty paid by the vaſſal for relieving h ie 
out of the hands of his ſuperior, and for obtaining himſelf to be ſeiſed in then. 

But it is excluded by the caſualties of liferent-eſcheat, diſclamation, ot fi- 

preſture; becauſe the huſband, by doing any thing which gives riſe to theſe, co 
veys to his ſuperior a right cither to the profits or to the property of the fit 0 
this right the ſuperior cannot be deprived on the death of the huſband : becauſe 
it was fully conſtituted before it. The right of the relict, therefore, cannot Wl 
that of the ſuperior, ſince it ariſes after the perfect conſtitution of it. 


*The contrary was found twice, Ho. liferents, Crighton,—B. 45. 
+ It may, perhaps, be ſaid, that the wife is entitled to the terce in the caſe of liferent-eſcheat, 
caſualty proceeds on a fiction of the civil death of the huſband (5 161.). | 


becauſe BY 
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In ſhort, the relict is effectually excluded from her terce by every deed either 
her huſband or of any other perſon, in conſequence of which ſome body, dif- 
rent from him, acquires, during his lite, a legal right, completed by infeftment, 

cr to the property or to the profits of the fief; becauſe the right, which is 

cquired by this other, excludes that of the relict, ſince it is incompatible with 

b. Thus, it is excluded, if the huſband has omitted to pay his feu-duty for 
mo full years, and has thereby forfeited his right to his fief: for ſuch a neglect 
ires in ſome caſes the ſuperior a right to the property of the feu of his vaſ- 
9 305. But a relict is entitled to a terce of thoſe things alone, in which her 
pulband died infeft. By conſequence, her right muſt be commenſurate to his, 
ind can extend no farther than his infeftment. Hence the terce is faid to be 
burdened by every charge, which is made real by ſeiſin, and affects the lands. 
The truth is not that the terce is burdened by ſuch real rights, but that it does 
not extend to them : for it is due of thoſe things alone, in which the huſband 
vas infeft. Therefore, if another is infeft, the right of the huſband is fo far 
«cluded ; becauſe he is in ſo far not infeft. Thus, if one is infeft in a rent pay- 
able out of lands, which belonged to the huſband, and in which therefore he 

as infeft, the right of this annual-renter diminiſhes that of the huſband ; for 

the huſband has a real right to no more than remains of the profits of the lands, 

after the annual rent is cleared. So the terce can extend to no more than the third 

of this ſurplus. The annual-renter continues to draw his full annual-rent after, 

in the ſame way in which he drew it before the death of the huſband. For his 

fight was fully conſtituted, and was made real by ſeiſin, both before it, 

and before the conſtitution of the right of the relict. From hence it is 

plain, that every real charge, with which the lands were affected before the 

death of the huſband, continues to affect them after his death in the ſame man- 
ner, in which it affected them before it; and that the terce of the relict extends 
to no more than the third part of the ſurplus of the profits of the lands, which 
remains free after all thoſe real debts are paid, A. zerce, 15th Feb. 1633, Lady 
Balmaghie ; becauſe an infeftment, taken by another, diveſts the huſband ſo far 
as it extends. | 5 | 

306. From hence it muſt follow, that, if one relict ſhall fall to have right, 
after another has actually acquired a right to a terce, the terce of the firſt relict, 
whoſe right is already conſtituted, cannot be either diminiſhed, or in any ſort af- 
Iced by that of the ſecond. Conſequently, the terce of the ſecond cannot, 
during the life of the firſt tercer, extend to more than a third of the two thirds, 
which are not affected by the terce of the firſt, ft. A. II. c. 9. R. M. J. 2. c. 16. 
64. Hence the terce of the firſt tercer is called the greater, and that of the 
iccond is called the leſſer terce; becauſe the firſt terce extends to 1, Whereas the 
lecord extends only to 4 of the whole free profits of the eſtate, out of which 
both terces are due. The reaſon is, that the right of the firſt tercer, tho ſhe is 
not infeft, is as good and as ſtrong, as that of the ſecond. Therefore, the right 
of the firſt muſt prevail over that of the ſecond ; becauſe it is a general 
maxim of Law, that priority of time regulates the legal preference of rights, 
| hich are equally ſtrong and effectual in Law. Prior tempore oft potior jure. 

I fay, that the ſecond has, during the life of the firſt tercer, right to no more 
than a leſſer terce, i. e. to & of the 3, which are not affected by the greater 
terce. For, as ſoon as the firſt tercer dies, the right of the ſecond begins to ex- 
tend as far as the greater terce extended. So her right becomes more ample 
than it was, and amounts preciſely to the ſame quantity, to which it would have 
"mounted, if che lands had happened not to be affected by the greater terce 
| it the time, at which her huſband died. So now it extends to + of all the terce- 

| able 


» — — — JT 


Les is needleſs to t 


52 1 with all their conſequences. However, 'tis plain, what muſt have been the conſequences. 
| wol theſe caſualties, while the ſubſiſtence of tenure by ward gave place to them. 15 


ake notice of the effects of the caſualties proper to tenure by ward, for ward -holdings 


the heir of the huſband, and generally to be duly publiſhed againſt the lieges y 
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able eſtate, whereas, during the life of the firſt tercer, and the ſubſiſtence of 
the greater terce, it extended to no more than + of it, „t. A. II. c. g*, 

$ 307. The relict has, immediately on the death of her huſband, right to ber 
terce : and ſhe makes it effectual by purchaſing a brief of terce out of fh 
chancery, which is directed to the Judge Ordinary, the Sheriff, the Stewart, g 
the Baillie, within whoſe juriſdiction the terceable eſtate is ſituated, and i; for 
ved by him f. The tenor of it is fixed to be as follows, | 


© VICECOMITYI, | Ly 
* QALUTEM, mandamus vobis et præcipimus, quatenus dilectæ noſtræ B, reg, 
quondam A, latrici præſentium, haberi faciatis rationabilem tertiam Partem 
* ſuam de omnibus et ſingulis terris et annuis reditibus, cum pertinentiis, que a 
qui fuerunt dicti quondam A ſui mariti hereditarie, infra balliam veſtram, quz 
et quos de nobis tenuit in capite, et de quibus obiit ultimo veſtitus et ſaſitu u 
de feodo. Tantum inde facientibus, quod pro veſtro defectu amplius inde ju. 


tam quzrimoniam non audiamus. Teſte meipſo, apud, &c.” 


A 


A 


A 


This brief, when iſſued out of the Chancery, is preſented to the judge, to whon 
it is directed, that he may hold a court, and order it ſpecially to be ſerved upon 


an open proclamation made at the market-croſs of the territory of that judge, 
to whom it is directed, and within whoſe juriſdiction the terceable eſtate is fy 
ated. | 

The method of ſerving it upon the heir of the hufband is the ſame with tha 
of ſerving a ſummons upon one, againſt whom it is iſſued. The officer, who 
is ordered to ſerve it, mult go to his dwelling-houſe, and, in caſe he gets acc 
into it, and apprehends him perſonally, muſt 1) Deliver to him a full cop 
of the brief, ſigned by himſelf, and muſt, 2) At the fame time, notify to him the 
day againſt which, and the place where, it is to be ſerved: beſides, 3) He 
mult charge him to appear againſt that day, at that place, with certiſication. l 


caſe he does not apprehend him perſonally, he muſt deliver the copy to thoſe be. 
longing to his family whom he finds in the houſe. In caſe he does not get accel; 
he mult give /i knocks at the moſt patent door of the houſe, and upon his not 
getting into it, he muſt affix the copy on the door. A certificate, containing a 
full and minute account of all tne ſolemnities obſerved by him, ſigned by hi: 
ſelf and by two witneſles, is called the Execution for two witneſſes mult be pre 


{ent and ſce him actually obſerve the forms required in ſerving the writ. Along 
with the copy of the brief he muſt allo deliver or leave affixed a ſhort copy d 
the execution figned by himſelf. The day, againſt which he charges the heir to ap 
pear, muſt be full 15 days from that, on which the brief is ſerved, 1540, C. 72 
1621, c. 19. For it is not neceſſary, that 15 days intervene between them; K 
ſufficient, if either the day of the ſervice, or that of appearance be free, nd 


theſe two with thoſe intervening between them, make in all 16 days, Du. 27ll 
July 1626, MCulloch. In this manner muſt the brief be ſerved upon thoſe wr 


dividuals, upon whom it is neceflary to ſerve it. | 
But it muſt alſo be ſerved upon all the lieges in general, after the following 

manner. The officer muſt proclaim it at the market-croſs of the principal bo- 

rough within the juriſdiction of that judge who orders it to be ſerved, and of the 


thire within which the terceable eſtate lies, 1587, c. 60. He proclaims it, 1) by 


calling the word Oyez, three ſeveral times with an audible voice, in order to on 
| | yoke 


We are not to imagine, that it follows from the words of this ſtatute, that a reli& has a right to eo 
of lands in which her huſband was not infeft. The meaning of the word Saſſtus, in our antien! Law, 15 b 
more than peſeſed. For ſuch formal ſeiſins, as Law requires at preſent, were unknown in thoſe days, 3 
were not introduced into Scotland till towards the reign of Jawes I. | 5 

+ The ſervice of this brief, it appears from K. M. J. 1. c. 3. $ 2. belonged, in the moſt antient times, 
the juriſdiction, office, and connuſance of the Sheriff. 


Tit, Xx. after it 1s diſſohoed. : . 25 
woke the lieges, and to draw them to attend to the ſerving of the brief; 2) By 
«ding it all over three ſeveral times with an audible voice, that the people may 
ear it; and every time before he reads it, he mult call the word Oyez three 
wcral times. At the fame time, 3) He muſt make a particular notification of the 
1zce where and day againſt which the ſervice of it is to proceed; that thoſe in- 
-refted may know them with preciſion. 4) He muſt charge all and ſundry, that 
every one intereſted in the matter, to appear at that place againſt that time. 
) He muſt leave a full copy of the brief with a ſhort copy of the execution, 
both ſigned by himſelf, affixed on the market-croſs. All theſe formalities muſt 
de obſerved by him before two witneſſes, who muſt ſign along with him the 
principal certificate of execution, that is, the certificate which is returned to the 
judge, and uſes to be written. on the brief itfelf, For it is not neceſſary, that they 
{bſcribe the copies delivered, or affixed; *tis ſufficient if they be named and de- 
{ribed in theſe, 1693, c. 12. The place, at which he charges them to appear, 
muſt be the ſame with the former: and the day muſt be alſo the ſame, and 
muſt be full 15 days from that on which the brief is proclaimed, 1503, c. 94.— 
$202; Co 141. | | | 
The brief is ſerved ſpecially upon the heirs of the huſband, arg. R. M. I. 1. 

. 24. SK EN E note ad dict. loc. K. M. J. 2. c. 16. F 20, 36, 37, et fqq.—l. 47. 
5. F. de re jud. R. M. I. 2. c. 16. § 54; becaule it is notorious, that they are 
particularly intereſted in the matter, and have right to ſee, that ſhe, who claims 
to be ſerved, be the relict of their predeceſſor, and be not ſerved to more than a 
third of all the terceable eſtate, which belonged to him. It is proclaimed at the 
market-croſs of the territory of that judge, within whoſe juriſdiction the terceable 
eſtate is ſituated, and is thereby ſerved upon the lieges in general, that if there is 
any other, who is intereſted in the ſervice, or affirms herſelf to be the alone law- 
ful widow, becauſe ſhe was the alone lawful wife of him, a terce of whoſe eſtate 
s claimed by the purchaſer of the brief, ſhe may know, that he, who ſhe ſays 
was her huſband, is dead; that another afhrms herſelf to have been his lawful 
wife; that ſhe claims to be, for this reaſon, ſerved to her reaſonable terce of his 
terceable eſtate; and that the ſervice is to proceed againſt the day and at the place 
particularized in the execution and publication of the brief. On the arrival of 
mis day a court muſt be held, and the officer who ſerved the brief, as well as thoſe 
who were witneſſes to the ſervice of it, muſt verify the execution by their oaths ; 
that is, the officer muſt ſwear that he actually did the things which he fays in 
his certificate he did, and the witneſſes that they ſaw them done and were pre- 
ent at the doing of them. After this an inqueſt, conſiſting of fifteen men, muſt 
be impannelled by the judge, to whom: the brief is directed: then the relict preſents 
10 them a claim, in which ſhe narrates, that ſhe is the relict, and was the lawful 
4 wife of the perſon whom ſhe calls her huſband ; ſpecifies the eſtate, in which he 
ed infeft as of fee, and of which a terce is due to her; and deſires to be ſerved to 
4 terce of it, Next, evidence muſt be brought, in order to prove the juſtice 
vt her claim. ” | N 8 

| he firſt point, of which ſhe muſt make proof, is the reality of her marriage. 
F or ſhe is not entitled to a terce, unleſs ſhe is a widow. But ſhe cannot be a 
Widow, if ſhe was never married. 
| The Law of Scotland requires no ſolemnities to the conſtitution of marriage. 
herefore it holds her to have made proof of her marriage, in caſe ſhe proves, 
A lite was, during the life of him whom ſhe calls her huſband, held and repu- 
oy be his lawful wife, 1503, c. 77; becauſe the command of the brief 
"tapes the claimant to be ſo. ?Tis true, ſhe is not hindered from pro- 
= C actual lolemnization of her marriage: for all, which it is incumbent on 
= » prove, is her marriage. If ſhe proves it, it is no matter, whether ſhe 
ths that ſhe 'was held and reputed to be his wife: for one may keep his mar- 
1 e The Law has, out of favour to widows, freed a woman from the 
willy of proving the actual conſtitution or ſolemnization of her marriage, and 
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holds her to have proved enough to entitle her to be ſerved to her terce, in <a, 
ſhe proves, that ſhe was held and reputed during the life of him, of whoſe eſtat 
ſhe is ſuing fora terce, to be his lawful wife. If ſhe cannot prove herſelf eh, 
to have been really, or at leaſt to have been reputed to be his wife, the feriic 
cannot proceed: for ſhe fails in proving the cardinal point, upon which he 
Tight turns. Of courſe, the jury have no authority to ſerve her; for the brief ſup. 
poſes the claimant to have been the wife of him, of whoſe eſtate ſhe demands, 
terce. 

2) It muſt be proved that the huſband is dead. For, if he is not dead, ſje 
is not his relict. Of courle, ſhe cannot be entitled to a terce. Proof is held to 
be made of his death, if it is proved, that he is commonly believed to he 
dead. | 
3) The particular time, about which he died, ought to be ſpecified. The re, 
ſon is, that the preciſe time may be known, from which the right of the relict to 
her terce commences. | e 

And, 4) It muſt be proved that he died veſted and ſeiſed of the eſtate as of fee; 
becauſe if he was not veſted and ſeiſed of it, at the time of his death, his relig 
is not entitled to a terce of it. All this appears plainly from the tenor of the 
brief. | FIN 

If the legitimacy of the marriage, the death of the huſband, and his inſeſt 
ment in the terceable eſtate, be proved to the inqueſt, they find that the reid 
was held and reputed to be the lawful wife of him, whom ſhe affirmed to be her 
huſband, and do, therefore, ſerve her to her terce of all the particulars, of 
which the terceable eſtate of her huſband conſiſts, and in which he is proved 10 
have died veſted and ſeiſed as of fee*. _ , 

308. To this ſervice the judge, to whom the brief is directed, interpoſes hi 
authority. On this the relict is ſaid to be ſerved to her terce, and has a right to 
a third of the annual profits of all the particulars ſpecified in her ſervice, from 
the term which followed next after the death of her huſband incluſive. I fay, 
incluſive. For ſhe is entitled to a third of the profits, which fall due at the term 
following next after his death, as well as of thoſe which fall due at terms ſubſe 
quent to that firſt one ; becauſe theſe rents are due to the heirs of her huſband, 
But ſhe is entitled to a third of all the terceable profits, which are due to them, 
during her life, Du. 3oth Nov. 1627, Tenants of Eaſthouſes.—2 Iſt Jan. 
1629, Lady Ayton.—St. 12th Jan. 1681, Trotter. Beſides, ſhe is entitled to 
the third of thoſe profits, which the lands have actually yielded ſince her huſband's 
death. For 'tis the quantity of the profits which they yield after it, while ſhe 
has right to her terce, not thoſe which they yielded before it, when ſhe had n0 
right to it, that regulates the extent of what ſhe is entitled to demand, Du. il. 
Fan. 1628, Lady Dunfermline. Neither is it any matter at what time ſhe was 
ſerved, whether immediately or long after the death of her huſband ; for tis the 
time not of the ſervice, but of his death, which regulates the right of the relict 
Ba. terce, 21ſt Feb. 1532, Crighton.— Du. 25th Nov. 1624, Tenants. | 

$ 309. A relict, who has been ſerved to her terce, acquires a right to the third 
of the profits of the terceable eſtate. Therefore, ſhe has a good title to ſue the 
tenants and all others who meddle with the rents of it, for her third of them, 
Du. 31ſt Fan. 1628, Lady Dunfermline.—1 5th March 1632, Relict of Veitch f. 

But ſhe is not, upon being ſerved, entitled either to enter upon poſſeſſion of tie 
terceable eſtate , or to make others remove from it, or to hinder others from 


poſſeſſing 


All theſe forms may be gathered from DAI. L as. . To 10 
+ A decree, declaratory of a right of terce, ſeems to be held to be equivalent to a ſervice : for a widow, 
had obtained one, was found to have a good title to bring an action againſt the poſſeſſors of the lands for & th 
of the rents of them, D. II. 472. 26th Jan. 1731, Fea. | | be 
t It does not ſeem to have been otherwiſe in antient times. Tis true, a relict was entitled to enter up" * 
poſſeſſion of her terce, in caſe it was vacant, immediately after the death of her huſband. But this was ww.” 
caſe the dos was nominata, i. e. in caſe ſhe was provided to the life-rent of a particular tenement, wm 
c. 16. F 11. 17, 18, 19, 20, 53- And even in that caſe, ſhe could not enter upon immediate poſſeſſion, Wit 
the conſent of the heir, F 17. 3 | 


Ii. XV. after it is diſſolved. hp 


ſing it; becauſe her ſervice gives her no more than a right pro indiviſo. Of 
curſe, it is not a title of poſſeſſion. Inf order to give her a right to poſſeſs pro divi- 
* ſhe muſt be kenned as well as ſerved to her terce. For, till ſhe is kenned 
4 it, the quantity to which it amounts, the limits within which it is contained, 
1nd the particulars which ſhe is entitled to poſſeſs, cannot be known, S. terce, 
1583, Graham. —St. 3d Feb. 1675, Barclay. 85 

6310. A relict, who has been, by the verdict of an inqueſt, ſerved, and has 
been, by this ſervice, found to be entitled to a terce, may, as ſoon as ſhe pleaſes, 
lefire the judge, to whom the brief was directed, to ten her to her terce, i. e. 
to divide the particulars, of which the terceable eſtate conſiſts, and which are 
ſpecified in her ſervice, between her and the heir; to ſeparate them from one 
mother; and to aſſign one third of them to her and two thirds of them to him; 
that thus they may, by knowing the particulars, which each of them is entitled 
o poſſes, be hindered from interfering with one another, and may not be forced 
o remain in a community, which is ſaid to be the mother of diſcord, Of 
courſe, not only the reli&t, but the heir is entitled to inſiſt to have her kenned to 
her terce: for he is not obliged to poſſeſs his. two thirds pro indiviſo with her. 
This diviſion is made ſometimes after one, ſometimes after another manner. 


io the reli, be productive of a third of the profits, which the whole terceable 
late yields. One way, by which a relict is kenned to her terce, is by 1) De- 
termining by lot, whether the aſſignment ſhall begin to be made from the ſun 
c. from the eaſt, or from the ſhade i. e. the weſt ; and then 2) Meaſuring off two 
cres for the heir, and every third one to the relict alternately, till the whole 
terceable eſtate is exhauſted and divided. But this method is inconvenient and 
hardly ſerves for putting an end to the community, Therefore, a better, a 
more convenient, and a more equitable way of kenning a widow to her terce is 
that which proceeds by dividing the eſtate between the heir and the relict fo 
sto make whole farms fall to the ſhare of each of them, and thoſe, aſſigned 
to the relict, amount only to 3, while thoſe, aſſigned to the heir, amount to 
of the whole. Equity ought to regulate this diviſion; regard ought to 
de had to the vicinity of the lands to the dwelling-houſes, and to the con- 
iguity of the ſhares aſſigned to each of them: ſo that thoſe farms, which are 
poſt commodious, ought to be allotted to each of them, R. M. J. 2. c. 16. $63. 
After this diviſion is made, *tis uſual to deliver earth and ſtone either to the 
relic, if ſhe is preſent, or to her attorney, if ſhe is abſent; and to take an in- 
Witrument of the whole procedure in the hands of a Notary public; tho it is 
not abſolutely neceſſary to do fo. ; 
There are ſeveral terceable things, which admit not of an actual diviſion; 
uch are annual-rents. In thoſe caſes the relict, who is ſerved to her terce, has 
Þ righ* to ſue tenants, poſſeſſors and fintromittors for her third of the profits 
of them. Thus, ſhe may ſue thoſe, who uſed to pay the whole annual-rent to 
her deceaſed huſband, for her third of it; or, if they have paid it to the heir, 
Ie may demand it from him. | e 

\ 311. A relict, who has been not only ſerved but kenned to her terce, ac- 


If the is already in poſſeſſion, to retain it. Conſequently, ſhe is intitled to 


cording to Law. For, if the lands are let out, the tenants, who rent them, 
cannot be removed, till the expiration of their leaſes; becauſe tacks, cloathed 
h poſſeſſion, are declared, by 1449, C. 18. to be real rights, effectual to ſe- 
cure the tenants as well againſt ſingular ſucceſſors, and all who may happen to 
<qure the property of the farms rented by them, as againſt him who let them, 
or his heirs. Conſequently, if the lands are rented from year to year, the te- 


"ants are removeable, becauſe their tacks expire at the end of each ſucceſſive 
ear. * 


he 


The 


In general it ought, in all caſes, to be made ſo that the third, which is allotted 


quires immediately a right to enter upon poſſeſſion of the lands aſſigned to her, or, 


move the tenants and preſent poſſeſſors of her terce ; provided ſhe do it ac- 
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The year, when conſidered with regard to the removal of tenants, may, j 
ſome ſort, be ſaid both to begin and to r the 26th of May; becauſe dena 
uſe to remove at that term. For *tis at that time, that the earth is renewed, an 
becomes fit for culture. Hence the Legiſlature, attending to the natural c 
nection, which ſubſiſts between the return of the ſeaſons and the culture of the 
earth, hath enacted, that, if the property of a farm thall happen to be any hon 
altered by being conveyed to either univerſal or ſingular ſucceſſors of him, whos 
it, a tenant, who has only a moveable or annual tack, ſhall not be liable to he * 
moved from the farm, till the next Whitſun-term after the alteration has happeng 
1491, c. 26. But it muſt be remarked, that in this, as in all caſes, the tenant mul 
be warned, 40 days before the term, that he is to be removed againſt it. Fi; 
he will not be liable to be removed till the ſecond, or other ſubſequent tern 
40 days before which he has been warned, that he is to be removed at it. 

F312. One, who has been kenned to her terce, and has got the preſent po 
ſeſlors of the lands to remove, may, if ſhe pleaſes, either let them to others, 9 
cultivate them herſelf. __ | 

'F 313. But the right of the relict is only temporary, and laſts duriy 
her own life alone; ſhe muſt therefore, like other liferenters, uſe the terceable q 
fructuarious things, ſalvd ſubſtantia, and, for this purpoſe, muſt find cautio 
that ſhe will not either deſtroy or waſte the buildings, orchards, woods, (tanks 
parks, encloſures, meadows, or dove-cotes, or any other thing, of which ſhej 
uſufructuary; and that ſhe will, during the ſubſiſtence of her right, keep, pr. 
ſerve and uphold them in the ſame condition, in which ſhe gets them, 1491, 
4 1, 1 

The extent of her right is limited by the purpoſe, for which it is intendel 
Being a proviſion for her maintenance, it mult be limited by this deſign. Hen, 
the tercer has right to all the fruirs of the terceable eſtate ; thoſe fruits, toni 
which are produced at regular and ſucceſſive periods, either by trees, or by tht 
earth. But ſhe has no right to cut the trees themſelves ; becauſe woods, grow 
ing timber, and trees are parts of the earth (§ 151, 152.) which cannot ay 
more than the earth itſelf be alienated, waſted, or deitroyed by the uſufrudu- 
ry. She cannot take even ſo much of them, as is neceſſary for the uſes of tht 
eſtate which ſhe liferents; but muſt purchaſe theſe at her own expence 
In this reſpect, her powers ſeem to be leſs extenſive than thoſe of a conjunt 
fiar, . Fo. zd July 1696, Lady Borthick. For a conjunct fiar is in ſome fort co, 
ſidered as proprietor, and has therefore right to cut wood of all forts ; provide 
ſhe cuts no more than is neceſſary for the uſes of the fructuarious ſubſtance, and 
does not cut any for fale, N. 64. But if the trees are intended not to remain on de 
ground, but to be cut at regular and ſucceſſive periods of time, in order tot 
ſold for profit, the tercer has right to cut them; for copſes, or Y cli 
ſhould be conſidered not as fixed parts, but as f7-zirs of the ground (S 1 52.). Tit 
| ſpot of earth, on which they grow, is intended to be cultivated by being plat 
ed with them, on purpoſe that profit may be made of it, and the land tune 
to account, as much as if it was fown with graſs or corn. Beſides ; the advat 
tage, which would ariſe to the relict from cutting them, was viſible, would b 
attended to, and taken into account, when ſhe was kenned to her terce. 
lands, on which they grew, were notwithſtanding aſſigned to her as a pal © 
her terce. Of courle, ſhe can alone be entitled to cut them all. 

8 314. But a tercer has no right to any thing, which is below ground. C 
ſequently, ſhe has no right to open the ground, and to dig for coals, ſtones d 
minerals below it. But, if the ground is already opened, a mine diſcove!t 
and begun to be wrought, ſhe has right to take as much of the coals, mini 
or ſtones, as are neceflary for the uſe of her family and of the terceable ſubſtan 
Du. 14th Feb. 1628, Lady Laminton—St. 13th July 1677, Lady Prot 
June 1727, heirs of Roſeburn. I ſay ſhe has no right to open the ground. But! b 


doctrine ſeems to admit of an exception: for ſhe has, no doubt, or 
9 | 0 


t. XV. after it is diſſolved. hy * 


pen the ground, in order to get at lime, marle, or other materials, which will 


hre to meliorate the land. © 3 | 5 
. The right of the reli is perſonal, and determines at her death. Her 
con cutors have right to every thing, to which ſhe had acquired one before her 
f te W-1th. Of courſe, their _ mult be different according to the different times 
hoo: «nich {he dies, and the different things of which her terce conſiſts. 

0 le For it conſiſts either of things, ſuch as lands, which yield fruits at regular 
cr (cceſnve and returning points of time, or of thoſe, the fruits of which are pro- 


iced and enjoyed continually and in every inſtant. 1 | 

If it conſiſts of things of the firſt fort, of which lands, tithes, mills, and an- 
mal-rents made payable at regular terms, are the chief examples, then either 
e poſſeſſes and cultivates them herſelf, at her own expence, and by her own 
-rrants, or ſhe lets them to others and cultivates them by her tenants. In 
he firſt caſe, when ſhe retains the natural poſſeſſion of them, and cultivates 
hem herſelf, no regard is had to the time of her death: for her executors 


eap the crop which was ſown by her, without paying rent for it ; becaule it is a 
reneral maxim of the Law of Scotland, that he, who ſows, ought alſo to reap, 
Dy. 14th Dec. 1621. Macmath,—St. 25th July 1671, Guthrie. — Fa. II. 9. 

In the ſecond caſe, when ſhe has let the lands to tenants, and cultivates 
them, the right of her executors is determined by the time of her 
cath ; for they have right to every thing, to which ſhe had acquired one 
y ſurviving the term, at which it became due to her. Thus, if it was 
and, and ſhe dies before the 26th of May, they are not entitled to that half of 
he rent, which the Law declares to be due on it; becaule they have not a right 
o any thing, to which ſhe had not right: but, if ſhe dies before the 26th of 
lay, nothing was due to her; becauſe dies nondum venerat, the 26th of May 
deing the Whitſun-term. If ſhe ſees it, but dies before the 22d of November, 


. bat half year's rent, which became due on the 26th of May, is due to her 
an xccutors ; becauſe it was due to herſelf, ſince the day, at which it was due, 
tus yas paſt, dies venerat before her death. But they are not entitled to that half- 


Wear's rent, which becomes due on the 22d of November, becauſe it was not due 
Wo their predeceſſor ; ſince its day had not paſt: Whereas, if ſhe ſurvives not 
Daly May, but ſees the 22d of November, her executors have right not only to 
he rent which fell due on the 26th of May, but alſo to that which became due 
bn the 22d of November; becauſe it was due to their predeceſſor, fince its day 


1nd das paſt before ſhe died. In general, this doctrine is to be held, that theſe nomi- 
th al days of May and of November are the legal terms, at which rents of land 
bf all due, and that the repreſentatives of a tercer or liferenter have, fince their pre- 
- lieceſlor had right to all the rents, which were due at all the legal terms, which 
j 


ere paſt before the liferenter died, Du. 1ſt Feb. 1631, L. Blau—Fo. 14th 
684, Baillie. —F. 224 Feb. 1711, Laurie; for no regard is had to the con- 
entional ones, Go. 23d Fuly 1668, Carnegy. A liferenter is held to have ſur- 


al bived the term, if ſhe happens to ſee it, that is, to live any part of that day, tho 
1 he ſhould happen to die on it; becauſe in civilibus dies capius pro completo habe- 


, . 8. F. de feriis, Ho. ſucceſſion, 21ſt Feb. 1609, L. Merchiſton. Du. 16th 
. 1042, Lady Brunton.— Da. 33. 0D 
If the terce conſiſts of things, which are produced and enjoyed continuo et ſin- 


r Pause every day is a term. So her executors have right to the profits of things 
i F this kind till the very day of her death; for dies venerat before her death. 
5 ings of this ſort are houſes and money ſecured by infeftment, in caſe the inter- 


Sy made payable, not at regular and ſucceſſive terms, but de die in diem. For, 
Hf Is MICE payable at terms, theſe muſt regulate the right both of the 
Fin 
f thikind one would think mills; but cuſtom, it ſeems, hath made it other- 
. Rrr wiſe; 


ze no right to uſe the terceable eſtate. They have right to do no more than 


Wis momentis, the tercer has right to all, which is due to the very day of her death; 


of her executors, n. $1. 131. for intereſt of money runs de die in diem. 
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wiſe; for mill-rents become due at the ſame terms, with rents of lank 
Du. 21ſt Feb. 1635. L. Weſt-niſbet. — St. 2oth Fuly, 1671, Guthrie. — gy 
Dec. 1671, Guthrie. . 

$ 346. Beſides her terce, a relict ſeems to have been of old entitled to remain 
in the houſe of her huſband 40 days after his death, /t. A. II. c. 22. $3.4. Ar 
no doubt, the preſent humanity of the Law would allow her a reaſonable time, 
Prepare herſelf for moving. She could not be forced to move immediateh 
without any delay. 7 | 

§ 317. Before we proceed to conſider the rights, which the huſband has wha 
he ſurvives his wife, it is not improper to make the following fugitive obſerygi. 
ons, and to remark, 1) That the relict is in all caſes entitled to her jus relide, ty 
her ſhare of the moveable eſtate of her huſband, unleſs ſhe has either renounce] 
it expreſsly, or accepted of a proviſion made for her in lieu of all which ſhe 
could claim on his death. Therefore, ſhe is entitled to it, tho ſhe. be pr ovidedhy 
her marriage- contract either to a ſum of money, to a ſhare of his houſhold. 


WP 


furniture, or to other moveables, H. 464.— K. 66. 5 

'Tis otherwiſe with reſpect to the terce: for 2) A woman, who is provide 
by her huſband with a jointure, or with a particular proviſion for her maintenance 
after his death *, either before or after her marriage, is not entitled to a terce d 
his eſtate, unleſs a ſpecial proviſo is made in the deed by which her jointure j 
granted, that ſhe ſhall be entitled to it, 1681, c. 10. OD 

It muſt be remarked, 3) That every deed made by a huſband in favour of hi 
wife, is preſumed by Law to be made pro tanto in ſatisfaction of the proviſion; 
which he has bound himſelf to make for her; becanſe the huſband is, ex hys 
theft, brought under obligations. He is become debtor to his wife. Theſe thae 
fore he is held to mean to fulfil by every gratuitous deed, which he make in 
her favour after he became bound: for a debtor is never preſumed donare, Hu 
March, 1594, Kyle, — 23d Fan. 1611, common ſcal.— Dec. 1614, Reli 

Crawford. Ho. huſband, gth Feb. 1615, Muirhead, —F. 4th July 1712, Hani: 

ton.— B. 4.—D. II. 144, 145. . 4 

A widow is not 4) A privileged creditor for her contracted proviſions, and 
not preferable for them to the other perſonal creditors of her huſband. For lie 
is a creditor merely perſonal ; ſhe has him no more than perſonally bound for then, 
Of courſe, it would be unjuſt to make her condition better than that of other, 
who are as much creditors as ſhe; and her preference muſt depend on the date 
of her diligence. If her diligence is prior to that of others, ſhe muſt for that 
reaſon be preferred to them; becauſe ſhe has thereby either wholly or partly vel 
ed, as it were, the eſtate of her huſband in her own perſon, and has prevented 
others from attaching it till the debt due to her is paid: if her diligence 15 pole 
rior to theirs, ſhe muſt for the ſame reaſon be poſtponed to them, Fo. 17th Fa, 
1688, Keith. — Da. 100, 110 Tf. | 155 

But it is otherwiſe, in caſe her right is made real by ſeiſin: For what has ber 
ſaid, muſt be taken conſiſtently with the principles of Law. The wife has vel 
ſuppoſed to be no more than a perſonal creditor, and her competitors to be pe- 
{onal creditors like herſelf. For real creditors are, in all caſes, preferable to 0 
another according to the dates of their ſeiſins, or of thoſe other diligences, . 


which they become real creditors, and acquire preferences. Therefore, they m 


* A method, by which a widow obtained poſſeſſion of a tenement, to the liferent of which ſhe was provided 
is deſcribed minutely in &. M I. 2. c. 16 | | * 

+ It was otherwiſe in antient times. Wives were once thought to be privileged creditors for the pron! P 
which their heſbands bound themſelves by contract or otherwiſe to make for them. The reaſon was, — 
Civil Law made them preferable for their dotes, /. 12. C. qui pot. in pig. — Nov. 97. c. 2. %. which, * 
reſembled in no ſort proviſions made for wives among us, and were governed by quite 3/Ferent rules. 10 
Dos in the Roman Law was like the heritable eſtate of a wife in Scotland (5 209, 210. 211.) A. uit | 
March 1627, Cranſton.— Iith July 1631, Lady Yefler.—22d July 1631, Macl.— Du. zoth Jan. 1631, Creditor 
Brown,—St. Sch Feb. 1662. Crawford—0o. 14th Nov. 1672, Smiton, | 
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ame in pari paſſu together, in caſe they are all perſonal creditors, and either ſhe 
n done diligence which entitles her to come in pari paſſu with them, or they 
ne done diligence which entitles them to come in pari paſſu with her, 
But a wife, as has been obſerved (5 225.), tho ſhe is not a privileged creditor, 
not, however, in all caſes, without a remedy. For, if the portion, which ſhe 
-came bound to pay to her huſband, be not paid, or the pecuniary obligations, 
hich ſhe became bound to fulfil nomine dotis, be not fulfilled, ſhe may, in ſome 
ales, for inſtance, in that of the inſolvency of her huſband, rerain them, till 
-curity be found her for the proviſions which he bound himſelf to make good to 
er, H. 346, 372.—Fo. 23d Dec. 1703, heirs and creditors of Chalmers. —F. m. 
d Feb. 1714, Pagan.—D. I. 596. 4th July 1732, creditors of Watſon.— 
July 1732, creditors of Hope. The reaſon is plain; every mutual contract 
mplics the ability of the parties to fulfil their reſpective obligations; and every 
one of them is entitled to refuſe to fulfil his part of it, in caſe the other either 
iu not or cannot fulfil his. : | | 
g 318, If the wife dies before the huſband, there can be no place for enquir- 
nc concerning the right which lie has in her moveable eſtate : for a wife has not 
moveable eſtate, ſince all the moveables, which belonged to her before her 
marriage, or are acquired by her after it, are, by virtue of it, transferred to her 
huſband, and become his property (& 205. /qq.). 
But, tho the huſband is the proprietor of all the moveables which belong to 
them both, his right is diminiſhed by the death of his wife; for her repreſenta- 
tives have right to a certain portion of them, different according to the different 
trcumſtances in which the family is at her death. 
For the either does, or does not leave children, procreated between her and 
that huſband, who ſurvives her. If ſhe leaves any, no portion of the moveables, 
which belong to their father, is preſently demandable by them. The father, 
ſince he was the alone proprietor of them before the death of his wife, continues 
to retain the property of them after it, during his life, ?Tis true, it is ſometimes 
ſaid, that the moveable eſtate of the huſband ſuffers a threefold diviſion on the 
death of his wife. For the father is ſaid to retain one third, as belonging proprio jure 
tohimſelf ; another third, as a legitim, which may become due to his children at 
his death; and another third, as that which would have belonged to his wife, 
gif he had happened to die before her, and now belongs to her children, in right 
of their mother. But this is ſaid improperly ; for theſe ſhares, tho they are ſaid 
Wo belong to the children, are not either determinate or demandable during 
the life of their father. He retains not only the poſſeſſion, but alſo the abſolute 
power of adminiſtring and of diſpoſing of his moveable eſtate at pleaſure. For 
one third of every man's moveable eſtate is dead”s part, and is, of courſe, at the abſo- 
lute diſpoſal of its owner : a legitim is not due till the death of him, out of 
whoſe eſtate it is due; and the quantity of it depends on the quantity of the e- 
ſtate, which he has at his death: and the third, which is due to the wife, is 
held to be due to her only at the death (S 292. 293.) of her huſband. Of courſe, 
It muſt be the third of that eſtate, which he has at his death. So he muſt re- 
tan the diſpoſal of it. Therefore, the Right of the children remains always in 
abeyance, ſince all the moveables continue to be at the diſpoſal of their father, 
during his life, Ha. 1 8th Dec. 1606, Home. | 
If ſhe leaves no children that were procreated between her and him, whom 
| ine has left to ſurvive her, her huſband either has or has not children, 
|cntitled to a legitim, at the time of the diſſolution of the marriage by the 
death of the wife. If he has children entitled to a legitim, the executors of 
the wite, whoever they are, have right only to a third part of the moveables be- 
| longing to the huſband ; becauſe thoſe children, who are entitled to a legitim, 
come in with them, to make a threefold diviſion of the moveable goods, Du. 17th 
| Jure 1631, Gapman.— 1 8th July 1634, Henderſons. 3 
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remains after moveable heirſhip is deducted: for this cannot be deducted, ſince the 


Fan. 1727, Lindſay. 


and to be thereby reduced to a condition worle than that, in which he Was 
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But if he has no children of former marriages, who are entitled to a] 
the executors of the wife have right to a half of the whole moveables, 
belonged to the huſband at the diſſolution of the marriage. | 

I ſay, the whole moveables : for the ſhare of the executors of the wife extend 


to them all indiſcriminately. It extends to a ſhare of more than the ſurplus uh 


eo, 
Which 


huſband is alive; but one, who is alive, cannot have an heir, D. I. 366. 


- — 8 S— ————— "N81 _ 


. — 


$ 319. A huſband, whoſe wife was proprietor of a landed eſtate, has righ 
to all the profits which it produces; becauſe he acquires, as it has been füt 
(S 205.) the property of all the moveables which either belong to her 2 
her entrance into marriage, or are acquired by her during its ſubſiſtence, H 
means of theſe ſucceſſive acquiſitions he is enabled to live after a manner, aj 
is accuſtomed to hold a rank, ſuitable to one poſſeſſed of a fortune e 
qual to both his own and that of his wife. It would be hard, therefore, 
he was, immediately on the death of his wife, to be deprived of her fortune 


during her life. Beſides, if he has by her any children, who are to ſucceed tohe 
eſtate, it would be unnatural, that they ſhould live in ſplendor, and be indepen. 
dent of their father, while he is, perhaps, neceſſitated to live in obſcurity, an 
to depend on his children. | 
For theſe reaſons, the Law of Scotland hath given huſbands right not only 

manage the heritable eſtates belonging to their wives, and to acquire the py 
perty of the profits yielded by them, during their lives, but alſo to continue their po- 
ſeſſion of liferenting their heritage, after their death. This is what is called the 
courteſy of Scotland, curialitas Scotiæ, R. M. J. 2. c. 58.“ 7 
It may be defined to be a provifion made by the Law for the honour 
maintenance of a huſband, whole deceaſed wife bore him a living child, tha 
was heard to cry and was at ſome time of its life preſumptive heir of its mother 
extending to the vſufrucdt of all the heritage, to which ſhe either did aQually ſu 
cecd or would have ſucceeded as heir of its former proprietor, and in which fl 
was veſted and ſciſed as of fee at the time of her death.”, R. M. J. 2. c. 58. 
From the definition it is plain, I. That a huſband is, by the Law of Scotland 
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entitled to /iferent the heritage of his deceaſed wife; provided II. He had by ke 


a living child, that 1) was heard to cry, and 2) became at ſome time of its lit, 
the preſumptive heir of its mother. III. That the courteſy extends to all the le 
Titage of the wife, and to heritage alone. IV. That it extends to that heritx 
alone, 1) to which the wife either did actually ſucceed or would have {ucceedel 
as heir to its former proprietor, 2) in which ſhe was vefted and ſeiſed as of fit, ) 
at the time of her death. From theſe axioms it will be eaſy to deduce 1) The 
caſcs, in which the courteſy of Scotland takes place, and 2) The things, to wlich 
it extends. = 1 55 

{ 320. In order to make way for the courteſy, it is neceſſary, 1) not only tht 
the wife die before the huſband, but alſo that ſhe have born him a living chil 
(4 319. ax. 2.): for, if he had no children by her, he has not right to the col. 
teſy, R. M. I. 2. c. 58. 5 3. L. B. c. 44. 65. 1 

$ 321. *Tis neceſſary, 2) that this child be born alive, and be heard to d 
(S319. ax. 2.) : for this is the only thing, which Law holds to be evidence of It 
life. The courtely has not plaee, in caſe the child, which was born, was not hear 
to cry. The father may prove, that it was heard to cry, by witneſſes female 
well as male: for women uſe to be preſent at births, and are neceſſary witneſs 
ROME ESE. 58. 8 3 C. 44. d 1. 4. | X | | 

$ 322. It is neceſſary, 3) that the child be, at ſome time of its life, the pie 
ſumptive heir of its mother (F 319. ax. 2.). *Tis true the courteſy of Scot 


C4 


It is called the cour:eſy of Scotland, becauſe it is known to few other nations, Sk. N. ad d. c. 58. 


; due not only to a firſt but to a ſecond, third, fourth, Oc. huſband, R. M. I. 2. 
58. 9 6. Ha. 7th June 1610, Spence. But it is not due to a huſband during the 
lite of a child, whom his wife bore to a former one, and who ſucceeds to 
ber eſtate, Fo. 11ſt Dec. 1702, Darleith. The reaſon is plain; the right of the 
child of the former huſband ariſes either from a contract made with its father, or 
dom the will of the Law, which devolves the ſucceſſion to him. If it ariſes 
com a contract, the child acquires thereby a right to ſucceed to the eſtate 
of his mother, of which ſhe cannot, by her ſubſequent marriage, deprive 
tim, If it ariſes from the will of the Law, the right which he has already ac- 
uired by his primogeniture, cannot be taken from him by another deed of the 
Ce Law, which is poſterior to the conſtitution of his right; ſince it takes place 
only from the ſecond marriage, or rather from the death of his mother. 

| fay, the huſband is not entitled to the courteſy, unleſs his child was, at ſome 
oint of its life, the preſumptive heir of its mother; that is, unleſs there was a time 
of its life, at which, in caſe its mother had died, it would have ſucceeded to her 
heritage. If there was no time, during its whole life, at which it would have ſuc- 
-eded to her, in caſe ſhe had died, the huſband is not entitled to the 
courteſy, For it has place in thoſe caſes alone, in which the child, procreated 
between the deceaſed wife and her ſurviving huſband, may, by poſſibility, ſucceec! 
o its mother. But it is impoſſible for it to ſucceed to her, in caſe, during its 
whole life, there was a perſon alive, who would have been preferred and would 
have ſucceeded before it: for, ex hypotheſt, there is no aſſignable point of its life, 
at which it could have inherited its mother's: eſtate, in caſe ſhe had died at that 
time. The Law ſays, ſhe muſt bear heredem auditum vel brayantem, R. M. J. 2. 
58. $1. The child, which is born, muſt be a living HEIR. 

| { 323. From this doctrine various concluſions follow. For the wife may be 
ſuppoſed to have had either one or more than one huſband. In caſe ſhe had 


alone. 


The queſtions which occur concerning the courteſy, in caſe ſhe either had 
no more than one huſband, or had no children by him who ſurvived her, or had 
children by him alone, are ſimple, and reſolvable from the principles which have 
been explained. The more intricate are thoſe which occur, in caſe the is ſup— 
poſcd to have had children both by her ſurviving huſband, and by former ones. 


them from being involved, let us ſuppoſe the woman to have had no more than 
tuo huſbands; for all other caſes are almoſt the ſame with this one. 
The wife may be ſuppoſed either to have had ſons, or to have had none but 
daughiters by her firſt huſbanc. TO 5 
In caſe the had ſons by him, one of them may be ſuppoſed either to have or 
not to have ſurvived her. | | 
| ln caſe one of her ſons ſurvives her, he either may or may not have veſted 
the eſtate of his mother in his perſon, and thereby made it impoſſible for any to 
8 titles to it otherwiſe than by procuring themſelves to be ſerved heirs at Law 
1 | 


In caſe he has veſted it by proper titles in his perſon, the ſurviving huſband is 


135 veſted her heritage in his perſon, is, ex hyporheſi, not his ſon; he is a ſon 
# the firſt huſband. Of courſe, the ſurviving one cannot ſay, that he is the fa- 
mer of the preſumptive living heir of his deceaſed wife. And by veſting the e- 
arc in his own perſon, it ceaſes to be in hereditate jacente of his mother, and be- 
[comes her ſon's. So, upon his death, it becomes in hereditate jacente of him alone. 
| f courſe, it muſt deſcend to his heirs at Law, not to thoſe of his mother. There- 
te, it can never deſcend to the children, whom ſhe bore to her ſecond. huſ. 
811 band: 


fit. XV. after it | is diſſolved. „ 


Fore than one, ſhe may be ſuppoſed either to have had children to her 
urviving huſband alone, or both to him and to her former ones, or to them 


It may not be improper to diſtinguiſh the various caſes from one another, and | 
o mark the deciſions of the Law in each of them: and, in order to hinder 


Elicctually and for ever excluded from the courteſy : for this ſon of his wife, who 
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band: for they are related to him by their mother. Of courſe, they cal nog 


be entitled to ſucceed to his eſtate: for they can never be his heirs at Lay 
ſince the Law of Scotland calls no uterine relations to ſucceſſion. I herefors 
the courteſy mult be for eyer excluded; becauſe it is impoſſible for the ſurviving 
huſband either to be or ever to become father of the heir of his deceaſed wif 

I 


ſince his children cannot ſucceed either to her or to her eſtate. 


In caſe the fon, who {ſurvives his mother, dies before he has veſted her het; 
tage in his perſon, the courtely is effectually excluded during his life: for during 
it the ſurviving huſband cannot ſay, that he is the father of the heir of his wiſe 
Fo. 1ſt Dec. 1702, Darleith. | 

In caſe none of the ſons, whom ſhe is ſuppoſed to have by her firſt huſband 
ſurvives her *, ſhe may be ſuppoſed either to have or not to have had ſons by be 
Jecond huſband. N „ e 
In cafe ſhe has ſons by her ſecond huſband, the fon of her firſt one my 


be ſuppoſed either to ſurvive or not to ſurvive all of theſe. 


In caſe he does not {ſurvive them all, the ſurviving hufband, Immediately 0 
on the death of the fon of the firſt huſband, acquires an eventual right to th 
courteſy of all the heritage of his wife: for his own ſon becomes immediatch 
her ſole preſumptive heir. Of courſe, he can ſay, that he is become the fath 
of the preſumprive living heir of his wife, of one who would be her heir in cat 


. 


ſhe were to die during his life. _ | 


* * 


In caſe the ſon of the firſt huſband ſurvives not only all the ſons, but all th 
daughters, whom we ſuppoſe his mother to have by her ſecond huſband, the f 


-cond or ſurviving huſband is for ever barred from the courteſy ; becauſe, ex hy 
-theſt, all the children, daughters as well as ſons, whom his wife bore him, di 
before the ſon of the firſt huſband. Of courſe; it is impoſſible for him ever to be 


come the father of the heir of his wife: for, during the lives of all his chi 
.dren, the ſon of the firſt huſband is alive, and is the preſumptive heir of hi 
Mother. SE e N 5 

In caſe he does not ſurvive all the daughters of the ſecond huſband, the fur 
viving huſband may be entitled to the courteſy either of all, or of a part of ile 
heritage of his wife. For the daughters, whom ſhe is ſuppoſed to have had 
her firſt huſband, either may not or may ſurvive their brother-german, the ſon d 
the firſt huſband. In caſe they do not ſurvive him, the ſecond huſband mul 
be entitled to the courtely of all the heritage of his wife: for, immediately up, 
the death of the children of the firſt huſband, the daughters of the ſecond bt 
come {ole heireſſes of their mother; the daughters of the firſt being, in the pi 
ſent caſe, ſuppoſed all to die before their brother- german, and he to die nl 
only before his mother, but before all the daughters of the ſecond huſband 


Of courſe, theſe daughters, becoming the ſole preſumptive heireſſes of all the 


heritage of their mother, give their father an eventual right to the courteſj d 
* alk”: | | | 
In caſe the ſon of the firſt huſband dies before his ſiſters-german, that 1s, tle 


daughters of his mother by her firſt huſband, they may be ſuppoſed either tour 


vive or not to ſurvive their mother. In caſe ſome of them ſurvive her, the 
either may or may not veſt their portion of their mother's heritage in theit pe. 
ſons. In caſe they veſt it in their perſons by making proper titles to it, and male 
it thereby impoſſible for any to acquire it otherwiſe than by procuring theme 
to be ſerved heirs at Law to them, the ſecond huſband is for ever excluded fi 
the courtely of it. For, by veſting it in their perſons, it ceaſes to be in Feredilt 
Jacente of their mother, and is made to belong to them: ſo, upon their death, * 
muſt deſcend to their heirs at Law, not to thoſe of their mother. Of cou! a 


e: for in all eis 


* N. B. It muſt always be ſuppoſed, in this argument, that the ſons do not leave lawful iſſu W 


the iſſue repreſent their father; the repreſentative produces the ſame effects with the perſon repreſent ; 
ſabſtituted into his place jure repre/entationis., This obſervation muſt be kept in view all along, and 76 
daughters as well as ſons. 


* 
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can never deſeend to the daughters, whom ſhe had by her ſecond huſband: 
xr they can never become heirs at Law of their fiſters-uterine. Of courſe, the 
cond huſband can never become father of the heir of that portion of the heri- 
ze of his deceaſed wife, which has devolved to her daughters by her firſt huſ- 
aud. Therefore, he cannot be entitled to the courtely of it; he is entitled to 
ve courteſy of no more than the portion of his own daughters. 

In caſe they neglect to veſt it in their own perſons, they exclude, during their 
ves, the ſecond huſband from the courteſy of their portion of their mother's 
eritaze: for during all that time he cannot lay, that he is the father of the pre- 
ſumptive heir of it. Of courſe, he is entitled to the courteſy of no more than 
alls to the ſhare of his own daughters. But upon the death of all the daughters of 
he firſt huſband, he becomes entitled to the courteſy of all the heritage of 
his deceaſed wife; becauſe his daughters become alone heireſies of it all, Of 
ourſe, he can then ſay, that he is father of the heir of his wife. 

jn caſe the daughters of the firſt huſband do not ſurvive their mother, the 
laughters of the ſecond may be ſuppoſed either to ſurvive or not to ſurvive 
Per. 8 8 
In caſe they ſurvive her, their father is entitled to the courteſy of all the heri- 
tave of his wife: for all of it deſcends to his daughters alone, ſince all the 
bidren, daughters as well as ſons, whom the had by her firſt huſband, are ſap- 
poſed to die before her. Of courſe, his daughters become ſole heireſſes of all 

er eſtate. So he can fay, that he is father of the preſumptive heir of his 
wc. LY | 
In caſe they do not ſurvive their mother, they may be ſuppoſed either to ſurvive 
or not to ſurvive all the daughters, whom their mother had by her firſt huſband, 
n caſe a daughter of the ſecond ſurvives all the daughters of the firſt huſband, 
he ſurviving huſband is alſo entitled to the courteſy of al the heritage of his wife. 
For, upon the death of their ſiſters-uterine, his daughters become ole preſumptive 
heireſſes of it all, So he can ſay, that he is father of the preſumptive heirs of 
us deceaſed wife. 21G | e 


— — — 


buſband, the ſecond is not entitled to the courteſy of a the heritage of his wife. 
Tor he cannot ſay, that he. is father of the heir of it a//; ſince a portion of it 
wclcends to the daughters of the firſt huſband. Of courſe, he is entitled to the 
courtely of no more than would have fallen to the ſhare of his own daughters at 
that time, at which they were the preſumptive living heirs of their mother, and 


wing huſband muſt be eſtimated at that time, at which they become the preſum- 
pic living heirs of their mother. If one of them dies, before ſhe becomes pre- 
Lmptive heir of her mother, ſhe cannot be taken into the account, in order to 
large the courteſy of her father: and he has a right to rate it by that number, 
nich will be moſt beneficial to him, that is, which will entitle him to the cour- 
[<!y of the largeſt ſhare of the heritage of his wife; for he acquires a right to 
the courteſy at every point of time, at which his children are preſumptive heirs 
ot their mother. Of courſe, he acquires it at that time, at which their number 
"ll be moſt beneficial to him. I fay, © when their number will be moſt bene- 
cia to him; that is, not when their number is greateſt, but when it will en- 
_ him to the courteſy of the largeſt ſhare of his wife's heritage. For it may 
Appen, that he will not be entitled to the largeſt ſhare of it at a time, at which 
lier number is greateſt. He is then entitled to the largeſt ſhare of it, when the 
Lumber of his daughters, being preſumptive heirs of their mother, bears the 
6 catclt proportion to that of the daughters of the firſt huſband, being alſo 
Pelumptive heirs of their mother, or, converſely, when the number of the daugh- 
4 of the firſt huſband, being preſumptive heirs of their mother, bears the 
L , Proportion to that of his daughters, being alſo preſumptive heirs 
e er mother. I ſay, being the preſumptive heirs of their mothers; for 


In caſe the daughters of the ſecond do not ſurvive all the daughters of the firſt | 


heir number will be moſt beneficial to their father. For the courteſy of the ſur- 


thoſe | 
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thoſe daughters, who ſurvive all the ſons of both huſbands, can alone be ta 
ken into account. Thoſe, who die before them, cannot be taken into it, þ, 
cauſe the exiſtence of the ſons makes it impoſſible for the daughters, who de 


before them, ever to be held to be the preſumptive heirs of their mother. For 


the reality of that preſumption cannot be certainly determined before the deal 
of the mother ; before all the poſſible events are known. ig 

The deciſions of theſe various caſes feem to be agreeable to the principles q 
Law, R. M. I. 2. c. 58.—L. B. c. 44. | | 

$ 324. But it js of no importance, 4) Whether the child, which was bon 
alive, and was at ſome point of its life the preſumptive heir of its mother, dog 
or does not ſurvive her: for it gave its father a right to the courteſy by its bin 


Therefore, the father is entitled to the courteſy, as well when it dies before js 


mother, as when it ſurvives her, R. M. J. 2. c. 58. § 1. 6.—L. B. e. 4, 

* 3 8 
5 As little is it of importance, 5) Whether the marriage was diſſolved by the 
death of the mother, or whether the child died, before or after a full year ya 
paſſed from its conſtitution. All, which is required, in order to entitle the fur. 
viving huſband to the courteſy, is, that his wife bear him a living child, her pres 
fumptive heir, N. court?ſy, 20th July 1632, Stewart. 

§ 325. The courtely extends over all thoſe things, over which, it has been ſaid, 
the terce extends (5 299. ſqq.). Therefore, it extends 1) To land; 2) Ty 
tithes; 3) To fen-duties; 4) To annual-rents and to all profits, which are due 
out of land, and in ſecurity of which the wife was ſeiſed; 5) To mills; 6) Ty 
fiſhings; 7) To houſes; 8) To ſervitudes and other appurtenances of thing 
over which it extends. It extends not to thoſe things, over which the terce dos 


not extend (F 299. /qq.). Therefore, it extends not, 1) To things, which ar 


incapable of being ſciſed (F 319.) ſuch as patronages, reverſions, money due by 
perſonal bonds, or tacks if a married woman could be ſuppoſed to hold then; 
2) To thoſe things, in which the wife was never actually ſeiſed (F 301. 319. a 


4+); 3) To thoſe things, in which ſhe was not ſeiſed as of fee (F302. 319. ax. 5.) 
4) To thoſe things, of which the was not ſeiſed at the time of her death (5 zo; 


319. ax. 4.). e i SS, 
§ 326. But the courteſy is in ſome reſpects more, in others it is leſs ester 


| five than the: terce. 


The terce, it has oeen ſaid 68 300. ), extends not either to the profits of ſir 


periorities; vr to burgage-tenements. The courteſy extends to both. 


It extends 1) To the conſtant profits of ſuperiority : for they ariſe c 
out of the fief, become due to the wife at regular and ſucceſſive points of tine, 
and were poſſeſſed by her during her life. Of courſe, they were poſſeſſed by het 


huſband during the marriage. Therefore, they muſt continue to be poſſeſſed 


him after it. 8 = 
I fay, the conſtant profits of ſuperiority : for it extends not to the {uperinly 
itſelf. Of courſe, it cannot extend to the caſualties of it. For the huſbandws 


not, during the life of his wife, the ſuperior of the lands, which were held of 


her; ſhe was the true and real ſuperior of them. Of courſe, he cannot, , 
his courteſy, become ſuperior of them after her death; he has right only to col: 
tinue to poſſeſs and to reap the profits of the heritage, which was poſſelſedd] 


him during the life of his wife; the proper and the alone ſuperior of them | her 


ſucceſſor. Of courſe, the huſband is not entitled to the caſualties of ſuperiont} 
which ariſe during his courteſy : for they are due to the ſuperior alone, to him 
who is the real ſuperior of the lands, and who acquires right to them, becauſe the) 


are ſubſtituted, by the Law, in place of other things which are due, but arc nol 


performed to him. Beſides, they cannot be ſaid to have been poſſeſſed either bf 
his wife or by him; ſince they ariſe after her death. But he is, by his coun®) 


entitled to poſſeſs no more than was poſſeſſed by him during her lite. A fore 


ori, the huſband cannot enter the ſucceſſors of the vaſſals of his wife: for - ; 


Tit. Xx. After it is diffoloed. \ 2357 


ot himſelf either ſuperior or ſeiſed. Of courſe, he cannot grant ſeiſin to ano- 
ther. Cad Tat: VVV 
The courteſy extends 2) To tenements held burgage, L. B. c. 44; The rea- 
© is, that the right of the huſband is limited and regulated by the poſſeſſion of 
he wife. By conſequence, he is entitled to the courteſy of every feudal thing, 
of which ſhe died veſted and ſeiſed as of fee, without regard to the tenure by 
which it was held “. ut 4 OG EE >: 100 
Beſides; 3) The terce, it has been ſaid, extends to no. more than a third of the 
heritage of the huſband. But the courteſy extends to more; it extends over all 
te heritage of the wife. The reaſon is; the terce is a proviſion merely alimen- 
ary. But the dignity of the family of the wife makes it indecent for her to be 
married to one, who is unable to maintain a rank ſuitable to hers. Therefore, 
the Law beſtows the liferent of all her Heritage, that is, of all of which ſhe is 
heireſs, on her huſband, in order to enable him to preſerve, after her death, a 
rank ſuitable to one, who was thought worthy of having the honour to be her 
hutband, was the father of her heir, and was, of courſe, the perſon to whom 
the repreſentative of her family would owe filial reſpect. Hence, I called (5 319.) 
the courteſy a proviſion made for the honourable maintenance of the huſband.” 
327. I ſaid, that the courtely is, in ſome reſpects, leſs extenſive than the terce. 
For the terce, it has been ſaid (S 300, 3o1.), extends over all thoſe things, which 
are terceable ſua natura, without regard to the time, at which they were ac- 
quired by the huſband, whether before or during his marriage; without regard to 
the title, on which he acquired them, whether it was an univerſal or a ſingular 
one; without regard to the way, by which he ſucceeded to them, whether it was 


the former proprietor of them. 


But *tis otherwiſe as to the courteſy ; for it does not extend even to all thoſe 
things, which ſua natura admit of it, unleſs they devolved to the wife, titulo univer- 
ſali, as heir or univerſal ſucceſſor of the former proprietor of them. For the courteſy 
i; due to the huſbands of heireſſes alone. The reaſon is, that the dignity and per- 
haps the antiquity of their families, make it be thought neceſſary for their huſbands 
to hold a higher rank than thoſe of women, who purchaſe their own eſtates. 'There- 

fore, in order to make way for the courteſy, it is neceſſary that the things, of 
which the liferent is demanded by the huſband, be ſtrictly heritable, i. e. that 
they have not been conquered by the wife, or acquired by her on a ſingular title 

d. g. emptionis, donationis, &. but that ſhe either have actually, or would have 
ucceeded to them on an univerſal one, as heir of the former proprietor of them, 

25th Jan. 1595, Lundie of Balgony, reported by SK EN RE, d. v. ſ. on the word curiali- 
Itas.— Fo. 22d June 1709, Lawſon. F. ibid. —D. I. 205. 11th Jau. 1740, Hodge. 

I ſay, the courteſy is due not in thoſe caſes alone, in which the wife did actuall 
ſucceed, but alſo in thoſe in which ſhe would have ſucceeded as heir of 


he former proprictor : for it is due, if the acquires it preceprione, i. e. if one, 
3 to whom ſhe was heir at Law, during his life, conveys to her an eltate, to which 
of ſhe would have ſucceeded at any rate, tho it had not been made over to her; be. 
„ cauſe ſhe is in this caſe held to be heir as to this eſtate, as much as if ſhe had 
„actually ſucceeded to it, or had made her title to it by a ſervice. : 

N 9 328. From what has been ſaid, it is plain, that the courteſy may be excluded 
: — the ſame ways, in which it has been ſaid the terce may be excluded. 


herefore, it muſt be excluded in every way, in which the wife is diveſted and 
diſſeiſed of the fee of her heritage before her death ; and it is not excluded, in 


Tt been 
ge it is reported, B. 101. to have been once found, that the courteſy extends not to tenements held 


= But it is probable, that the reporter has miſtaken the ratio decidendi in that caſe: for the tenement, 
de ut which the diſpute was, was not heritage, but conqueſt, which belonged to the wife. Her right to it had 
Len completed by ſeiſin durin 


5 | g the life of her brother. See CR. J. 2. d. 22. F 43-—SK. voce curialitas.— 
a ns 47. 4. II. 4. 6. 8 19,—Macpoval, ibid.--Eks k. b. II. 5. 9. $ 31. 


as heir of one, of whom he was heir at Law, or as ſucceſſor, titulo ſingulari, of 


Caſe ſhe dies veſted and ſeiſed of it as of fee. Every thing, therefore, which has 
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been ſaid concerning the ways of excluding the relict from her terce of they, 
ceable eſtate of her huſband {F 299, 14455 may be repeated, mutatis w. 
tandis, concerning thoſe, in which a huſband may be excluded from yy 
courteſy of the heritage of his wife. V 1 
F 329. The terce, it has been ſaid (4 305. ), is affected by ſuch burdens abo 
as are made real by ſeiſin, not by ſuch, as are perfonal. But the count; 
burdened by the perſonal as well as by real debts due by the wife. The ran 
of the difference is this; the terce is conſidered as a proviſion merely alitnentay 
it is allowed to a relict for her maintenance, and is held to be no more than fi. 
ficient for it; it extends only to a third part of the eſtate of her huſband, $ 
two thirds remain entire to his heir. His heir, therefore, whoſe intereſt is pe, 
petual as well as more extenſive than the temporary right of the relict, our 
to be bound to pay not only all the debts that were due by his predeceſſor, hy 
alſo the intereſt, and other burdens, which become que at ſucceſſive terms on x: 
count of them: except ſuch as are made real by ſeiſin, and of courſe aft 
the terced lands. But the courteſy is not conſidered as merely alimentary: for; 
wife is not held by law to be bound to provide for the maintenance of her huſba, 
His right, therefore, to the courteſy does not take place in all cafes; it take 
place in thoſe alone, in which the Law thinks a proviſion ought to be mak 
for the honourable maintenance of the huſband. Therefore, when it does tilt 
place, it is univerſal, and extends to the whole heritage of the wife. Hence i 
is called, by SKENF, in his Notes on the 58th chapter of the ſecond book of th 
Ma EST v, Forma cujuſdem quaſi ſucceſſionis, per quam uxori vir pro tempore tit 
fue ſuccedit, per curialitatem. Conſequently, the huſband ought to be boundy 
pay the current intereſt of the perſonal as well as of the real debts due by ti 
wife: ſince he enjoys the profits of all her eſtate, and ought, therefore, toe 
Jiable to the value of the rents, which he enjoys by the courteſy. But becaik 
is right is only temporary, and the heir of his wife will, on the death of th 
huſband and the determination of his right, begin to have full poſſeſſion al 
enjoyment of his eſtate, he is liable not to the principal ſums due by her, but ar 
ly for the current intereſt of them, and the other yearly burdens affecting het 
eſtate. And becaule his wife may happen to have other repreſentatives, WhO 
have, immediately on her death, ſucceeded either to fome of her heritable & 
ſtate, or to a ſhare of his moveables (F 318.) which became due to te 
on her death; hence it is reaſonable, and it has been adjudged to be agrecablet) * 
Law, that he ſhould be entitled to be reimburſed by the heirs or executors, 10 
have ſucceeded to part either of the heritable or of the moveable eſtate of ib 
wife, which is not enjoyed by him by virtue of the courteſy ; and that he is 
action againſt them for this reimburſement pro ratd of the intereſt which It 
has payed of her perſonal debts, and of ſuch real ones as did nor affect thoſe bub 
over which his courteſy extends, more than is proportionable to the ſhare vii 
he enjoys of her eſtate. I ſay, the intereſt of ſuch real debts, as did not ali 
that part of the heritable eſtate of his wife which he liferents by the courteſy. Is 
he is not entitled to get reimburſement of thoſe which become due at regularalf 
ſucceſſive times, and are ſpecial charges on it, XK. 2. ſuch as annual rents due bf 
infeftment, impoſts, taxations, and charges laid ſpecially on the partie 
lands poſſeſſed by him; becauſe he, who poſſeſſes and reaps the benefit of a tig 
is legally bound, and ought to pay all the burdens, with which it is charged; 
they accompany it, whoever happens to poſſeſs it. Nam incommoda eum fat 
Portet, cujus ſunt commoda. Beſides, they are charges upon thoſe particular tet 
ments alone; they are not burdens on any others. Of courſe, no others a 
charged with them. = 
In the ſame manner, he is not liable to the annual-rent of ſuch real debt 0 
his wife, as are charges on that part alone of her immoveable eſtate, which b 
poſſeſſed by him: becauſe the creditors, to whom the debts are due, have act 
to the things which are charged with them, and may ſue the poſſeſſors of ” 


%, 
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or payment. So the huſband cannot be obliged to pay either the debts princi- 
ally due, or thoſe which become due at ſueceſſive terms. PR 

230. Neither a ſervice, nor a ſeiſin, nor any other ſolemnity is neceſſary either 
> conſtitute or to complete the right, which the ſurviving huſband has to the 
ourteſy. For it is conſtituted ½½ jure, and is completed immediately on the death 
© the wife. The reaſon is, that it extends to all her heritage. Therefore, 
here is no neceſſity either for a ſervice, or for a kenning, or for a diviſion, in 
der to ſhew the particulars, which he is entitled to poſſeſs. No body is intitled 
poſſeſs along with him ; his poſſeſſion is excluſive ; he has right to continue, 
fer the death of his wife, to poſſeſs all that her heritage, which he poſſeſſed 
ring her life, or rather in which ſhe died veſted and ſeiſed. Conſequently, he 
ja power, without being either ſerved or kenned or ſeiſed, to cultivate and to 
nhabit the tenements, of which he has the courteſy, to let them out to be cul- 
tated and to be inhabited by others, and to put out and to put in tenants, agree- 
bly to Law. For he cannot, any more than the tercer, remove any ſort of te- 
Iunts, whether moveable or not, till the next Whitſun- term after the commence- 
zent of his liferent. If, therefore, they are moveable ones, and poſſeſs the 


$rovided they may be, and are accordingly duly warned, that they are to be re- 


Wroved againſt it. If they are not moveable, but hold their farms for a period 


years, they cannot be removed till the expiration of their leaſes. In ſhort, 
huſband, who has the courteſy of the heritage of his wife, has over the tene- 
ents, to which his right extends, the ſame powers and the ſame rights which a 
Widow, who has been both ſerved and kenned to a terce of the heritable eſtate of 
er huſband, as over the things to which her terce extends (F 311, 312.). 

F 331. Since he continues, after the death of his wife, to have the ſame rights 
hich he had before it, tis plain, that a huſband, who has the courteſy, is en- 


ted both to vote at the election, and to be himſelf elected a member of parlia- 


ent; provided the lands, to which his courteſy extends, are of ſuch a kind, 
Wt ſuch an extent, and of ſuch a valuation, as entitle the proprietor of them to 


ect or to be elected a member of parliament, 1681, c. 21. 


W \ 332. The right, which a huſband has by virtue of the courteſy of Scot- 
Ind, is perſonal to himſelf: therefore, it expires with himſelf. 

On the determination of his liferent, his repreſentatives have rights, in every 
Welpect, analogous to thoſe, which, it has been ſaid (F 315.), the repreſentatives. 
f a tercer have after her death. So every thing, which has been ſaid concerning 


he rights of the repreſentatives of a tercer, is true, and may be repeated, muratis 
aulit, concerning thoſe of the repreſentatives of a huſband, who had the cour- 
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8 — 


of —— — Ree — — n £ = + — —— a S = — — - a 
= s — — emrahggs = — —— 2 1 I r - 
- oem — 3 7 — — ——— 9 — my bY: — 9 I Pe ng —. N n 1 
— : — Ca LEES was 5; „ d EE 1 
A — by 4 U * > — 2+ A — my = _ - 
-? SINE „ cc 3 


_ 


* 1 
2 
£7 
$404 
© 2h 
F 
* 
F.. 
N 

\ 4 


— 


— 


RINCIPLES of the LAW of SCOTLAND. 


PART I. 


BOOK V. 


TITLE I. 


Who are Lawful Children ? 


333. HE primary end of marriage is the procreation of Lawful iſſue. 
| Therefore thoſe, who are the iſſue of lawful embraces, are alone 
| held to be lawful children. Of courſe, Ilauſul children may be 
Peined to be Such, as are procreated between a man and a woman, 

ho cither are actually married to one another at the time of the conception of 
their children, or may be feigned to have been married at it, tho they were 
not actually married till ſome time after it, perhaps after the birth.“ From the 
F mo It follows, that lawful children are of two ſorts, I. Such as are procre- 
i - y parents, who are huſband and wife at the time of the conception of their 
2 II. Such as are procreated of parents, who marry each other ſome 
e after the conception of their children, and may be feigned to have been 

ulband and wife not only at that time, but alſo during all the period which 


1 between it and their ſubſequent actual marriage. Thoſe of the firſt ſort 


to be lawful in the ſtricteſt ſenſe, becauſe they are the iſſue of 


Fbraces lawful in every reſpect. Hence they are oppoſed to thoſe of the ſe- 
® Uuu cond, 
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cond, who are properly called legitimated children, becauſe they are the gf. 
ſpring of embraces, which were unlawful at the time of the copulation of they. 
rents, but which the offenders have in ſome ſort purged of their guilt by martin 
one another, and thereby making the only reparation and atonement, which ther 
were capable of making the one to the other, and both to their offspring. Pat 
by this means, the children acquire all the rights of lawfully begotten ones, ang 
the ſain of their birth is ſome how wiped away. 4 l 
8 334. From the definition of thoſe of the firſt ſort, it appears to be pan 
I. That, in order to entitle children to be called lawful in the ſtrict ſenſe of the 
word, they muſt be the child ren of a man and a woman, who are huſband 
and wife the one of the other, II. At the time of the conception of the 
children. . | ; N N 
For thoſe children are alone ſaid to be lauful, who are the product of lay. 
ful embraces. Now, the embraces of perſons joined together in the layfy 
bond of wedlock, are alone held by the Law of Scotland to be lawful. All other 
are by Law prohibited under penalties proportionable to the atrocity of the dt. 
linquency. 5 q EET 3 CT 
But, becauſe it is impoſſible to know, in all caſes, whether the children bom 
by a wife were begotten -by her huſband, the Law attending to that which con. 
monly happens, and conſidering how probable it is, hath, in order to prevent di- 
putes which might frequently ariſe, introduced a preſumption, * that a huſband j 
* the true father of the children born by his wife, or that he is the father whom 
the marriage demonſtrates to be ſuch.“ Pater eft quem nuptie demonſtrant, |. 5, f. 
de in jus vocando. Hence a fon is, in I. 6. F. de his qui ſui vel alieni juris ſit, 
defined to be, 1s qui ex viro et uxore us naſcitur, R. M. J. 2. c. 49. $ 6.—. 50, 
C 1. 2. SK. . add: $Fb. e. 40. . 2. | 
$ 335. But this preſumption is no more than a preſumprtio juris; it is not one 
of thoſe, which Lawyers call preſumpriones juris er de jure. Therefore, it e. 
cludes not the huſband from proving, that the children, born by his wife, yer 
not begotten by himſelf. The effect of it is only to eſtabliſn a preſumption in 
favour both of the fidelity ofthe wife, and of the filiation of the children; 6 
put the o probandi on the huſband; and to make it incumbent on him, 1 
caſe he denies himſelf to be the true father of the children of his wife, to prove, 
either that ſome other is, or, at leaſt, that he is not himſelf the father of them, 
This is ſo true, that a huſband is not excluded from the right. of proving 
either that he could not himſelf be, or that ſome other was the father even! 
ſuch of her children, as, it appears from the time of their birth, muſt have ben 
begotten at ſome inſtant of a period,. during which he lived with her. 
For if he can prove, that he was impotent during all that ſpace of time, d 
| ſome point of which the child muſt neceſlarily, according to the ordinary coutk 
of nature, have been begotten, he will not be obliged to own it to be his: 19 
matter whether he can or cannot make proof of the individual perſon, who u 
the father of it; becauſe the proof of his own impotence, makes it clear that le 
could not be, whoever was, the father, J. 6. F. de his qui ſui vel alien. 
Indeed if the huſband proves, not only that he was himſelf impotent at the 
time, at which the child muſt have been begotten, but alſo that a particular Mal 
then committed adultery with his wife, the proof will be ſo much the ſtronger d 
the part of the huſband ; becauſe he makes poſitive proof of the Infidelity of l 
wife, and points out one who might probably have been the father of het d. 
n of: 1 8 W 
* 1 But it muſt be remarked, that in all caſes, in which a huſband an 
wife live together, it is neceſſary to make proof of the impotence of the huſbans 
and that by the cleareſt evidence, ere the children can be adjudged not bo 
his. For Law preſumes, in all ſuch caſes, the huſband both to have had the # 
bility of generation, and to have exerciſed it. Therefore, it requires evidence 


which it calls clearer than the meridian light, luce clarior, in order to my 
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ge force of the preſumption. Of courſe, if the huſpand does not prove his 
dun impotence, the Law creates a preſumption quris et de jure in favour of the 
ſiation of the children. So that children, whom a wife bears, and who muſt 
hne been begotten, while ſhe was living with her huſband, are in all caſes held, 
reſum;prione juris et de jure, to be the children of the huſband, in caſe he is not 
proved to have been impotent during the -time, 'at which they muſt have been 
begotten. Non tamen ferendum, JULLANUS ait, cum, qui cum uxore fud aſſidue 
mratus, nolit filium agnoſcere, quaſi non ſuum, J. 6. F. de his qui ſui vel 
glieni. | n LIL fs | 
This preſumption is ſo ſtrong, that a huſband, who is not impotent, and co- 
habits with his wife, will be held to have been the father of the children born by 
her, 1) Tho he proves her to have been guilty of adultery, and to have commit- 
ted whoredom with other men; for the Law preſumes in favour of the children, 
that they are, ſince they may be the /awfe iſſue of their father, as it is very poſ- 
ible, that the huſband may be their father, tho the mother hath committed a- 
Uultery : Nam non utique crimen adulterii, quod mulieri objicitur, infanti prejudicat ; 
um poſſit et illa adultera eſſe, et 1mpubes defunitum patrem habuiſſe, I. 11. 9 9. F. 
ad les. JUL. de adult. Nay, he is held to be the father, 2) Tho the mother ſhould 
confels her own turpitude, and ſwear that the child, whom ſhe has born, was not 
begotten by her huſhand; becauſe ſuch a confeſſion is preſumed to proceed ei- 
ther from a diſordered imagination, or from {ome ill-will borne by her to 
him. Therefore, it is held not to be ſufficient alone, without other evidence, for 
proving the illegitimacy cf the offspring, J. 29. F 1. FJ. de prob. l. 48. F. der. j. 
In general, in all cates, in which it is poſſible for the huſband to have been, the 
Lau preſumes on the favourable fide, that he actually was the father of the chil- 
dren born by his wife, J. 56. 168. F. d. r.j. In ambiguis rebus humaniorem ſen- 
tentiam fequi oportet, I. 10. $1. F. de rebus dubiis. 

\ 337. Indeed, the Law preſumes, in all caſes, in favour of the filiation of the 
children, and makes it therefore incumbent on the huſband to prove, that he 
neither was, nor could be their father. Unleſs he proves {o much, he proves no- 
thing. Let him prove the behaviour of his wife to have been {ſuſpiciouſly inde- 
cent, let him prove her to have been guilty of adultery, let him prove that ſhe 
W proltituted herſelf to every comer, let him prove what he pleaſes, the Law holds 
him to be the father of her children, unleſs he proves, that he could not be the 
father of them. ; i 5 | 1 1 
I ay, unleſs he proves, that it was impoſſible for him to be their father. For 
ita huſband proves himſelf to have been abſent from his wife during all the time, 
at lome point of which her children muſt have been begotten, the Law holds him 
not to be their father, and his wife to be an adultereſs ; becauſe it is plainly im- 
poſſible, that he could beget the children whom ſhe has born. Thus, if a man 
proves himſelf to have been in America, and his wife to have remained in Scot- 
land for {ix years continually, he will not be obliged to own any children, 
no muſt have been begotten during this time, and are born by her; becauſe he 
could not be the father of them. In the ſame manner, if he proves that they 
| ved ſeparately, at a diſtance which is not ſo great, during a certain period ; he 
will not be held to be the father. But particular regard ought to be had to the 
elcatneſs of the diſtance : becauſe if they live at a ſmall diſtance from one an- 
other, and could have eaſy acceſs to one another; thus, if they live in the ſame 
own, Law will hardly believe, that the huſband is not the father of the children, 
| Whom ſhe bears: ſince they might have come to each other's embraces in the 


i ace of the night, apart from the knowledge of men. Therefore, in a 
h 5 c like this, the proof of the continual abſence ought to be very ſtrong, clear, 
be ud convincing. The Law of Scotland, it is true, like that of the Romans, 
d- 


3 the truth to be proved, and gives place to it in all caſes, I. 29. H 1. F. de 
80 1 But it alſo requires proof to be clear according to circumſtances, and 
be ſtronger and ſtronger according to the nature of the fact to be proved, and 
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the ſtrength of that negative or preſumptive evidence, which makes it Probable 


$ 338. But II. In order to entitle children to be ſaid, ſummo et ftrigy jy, 
to be lawfully begotten, *tis neceſſary, that their father and mother not only 
be huſband and wife, but be fo alſo at the time of the conception of 
their children (4 334.) . For it is not enough that they be born, they muſt ag 
be begotten during the marriage of their parents. Lis true the Lay allgyy 
children, procreated of unlawful embraces, to be legitimated by the fubſequen 
marriage of their parents; provided no impediment intervenes and Incapacitats 
them from being legitimated. But it does not hold them to have been layfyly 
begotten, and to be /awfzil children ſtrictly ſo called: for all ante-nuptial embrace 
are held by Law to be unlawful, are therefore prohibited by it, and are ordaig. 
ed to be puniſhed, 1567, c. 13. 1661, c. 38. And it alters not either the nature 
or the atrocity of the crime, that the delinquents marry each other, after they have 
committed it; nor can the puniſhment be judicially remitted on that account, 
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$ 339. Hence the Law, in order to prevent diſputes, and to ſhew who are and 
who are not begotten during the marriage of their parents, hath eſtabliſhed a 
general rule on which it founds its preſumption, * that all thoſe, who are bor 
full fix months after the commencement or celebration of. the marriage, were be- 
< gotten after their parents were huſband and wife, and are therefore lawful children 
in all reſpets,” I. 12. F. de ſtatu hominum, I. 3. & 12. F. de ſuis et legit, herel, 
a rule which is extremely favourable to the legitimacy of the children. For the 
molt accurate obſervations demonſtrate, that children are born ſeldom during the 
ſeventh, ſometimes during the eighth, often during the ninth, and com. 
monly about the beginning of the tenth month. But becauſe children are ſome- 
times born alive during the ſeventh month, Law preſumes, in the way moſt favour 
able for them, that a child, born in the ſeventh month, was begotten after the 
marriage of its parents, A. GEL. J. 3. c. 16. 

Therefore, a child, which is born during the ſixth or at any time before the begin- 
ning of the ſeventh month, is not preſumed to be the huſband's ; he is not obligedei- 
ther to own it, or to prove himſelf not to be the father. The time of the birth makes 
Law preſume in his favour, puts the f proband; on the wife, and makes it i- 
cumbent on her to prove him to be the father. For, if either he does not 
acknowledge himſelf, or his wife does not prove him, he will be held not to be 
the father. Of courſe, he will not be bound to do by the child as a father in 
duty bound to do by his offspring. By conſequence, the child will not either be, 
or be capable of being legitimated to that huſband, during whoſe marriage to 


the mother it was born. Whereas we ſhall ſee, that if it had been begotten by 


him, it would have been legitimated by his ſubſequent marriage of the mother 
The reaſon of this conſtitution is to be found in the order of nature: for the 
fetus begins uot to live till towards the end of the ſixth month of the pregnancy 
of its mother. Therefore, if a living child is born before the end of the ft 
month from the commencement of the marriage, it is a ſure indication, that ! 
was begotten before that point of time, at which the parents became mam 
perſons. If it was by the huſband, it is legitimated by the ſubſequent marriage; 
if by any other, it is a baſtard. of | 

$ 340. If the parents were married to one another at the time of the cor 
ception, *tis enough to render the children lawful; and it matters not, tho the 
marriage ſhould happen to be diſſolved before the birth: for a huſband may die, 
leaving his wife with child by him. Hence the Law hath attended to 4 caſe, 
which frequently happens, and hath limited a certain time from the deat! 
of the huſband, within which if any children are born by his reli, it preſumes 
that they were begotten by him, and are his lawful children. And it hath bee! 
as favourable both to the fidelity of the wife, and to the legitimacy of the of. 
ſpring in this, as it has been ſaid, it. is in the former caſe. For it is ſeldom, * 
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wife happens to conceive ſo ſhort while before the death of her huſband, as to 
o with child full nine months, and to be delivered only during the tenth month 
it. But men may be ſuddenly cut off either by momentary diſeaſes or by 
:dlence; and the Law obſerving, that it is poſſible a woman may bear to her 
:ihand a poſthumous child in the tenth month after his death, therefore pre- 
mes all the children, which a woman bears within ten months from the death 
her huſband, to be his children lawfully begotten by him, J. 3. F 11. F. de ſuis 
it, hered. | e ih | Ts. 5 
Conſequently if a child is born within that time, the preſumption of the Law in 
+ favour makes it incumbent on thoſe, who deny its legitimacy, to prove, that the 
ceaſed huſband of the mother was not its father, and could not have got his 
wife with child at the time, at which it behoved it to have been begotten, either 
\cauſe he had been, by caſtration, by accident, or by the violence of ſome tedi- 
us diſeaſe, rendered impotent, or becauſe he had been long abſent from her. If 
hey do not prove, that he could not be, the Law preſumes him to have actually 
been the father of it. | „„ 
Nay, the Law is not ſo rigorous, as to deny poſitively and in all cafes the law ful- 
and filiation of a child, born even after the expiration of ten months from 
he death of the huſband. AvLus GELL1vs, I. 13. c. 16. tells us, that the Emperor 
Hapkian, having occaſion to take cognizance of an extraordinary caſe, which oc- 
curred during his reign, thought proper to enquire into the opinions of the molt cele- 
rated philoſophers and phyſicians, formed his judgment on them, and found by 
z ſpecial decree, that a child born in the eleventh month might be lawful. But 
the mother was a woman of undoubted chaſtity. He quotes another caſe from 
he ſeventh book of PLIN's Natural Hiſtory, where the Prætor L. PApyR1vs re- 
fuſed to give the honorum poſſeſſio to one, who ſought it; becauſe the relict of him, 
it whoſe eſtate poſſeſſion was demanded, had born a child 13 months after the 
death of her huſband. - SANDE reports a deciſion of a caſe, which happened in 
Friezland, where a child born in the twelfth month was found to be a 
awful one. But in caſes of this kind, the integrity of the character of the mo- 
ther muſt, at leaſt, be undoubted : beſides, it would go far to remove all ſuſpi- 
jon, if it were proved, that ſhe had any of the common ſymptoms of preg- 
nancy either before or at leaſt immediately after the death of her huſband. But 
ales of this kind are, indeed, extraordinary. Therefore, a proof, clearer than 
the meridian light, muſt be neceſſary, . in order to give conviction of the fidelity 
of the mother. | 3 | DTS = 
\ 341. From what has been ſaid it is plain, that the violence of paſſion may 
hurry on a woman to do that which may render it uncertain, who is the father 
df her child. For ſuppoſe her, after the death of one huſband, to marry ano- 
ther, and to bear a child within the eighth month from the death of the one and 
from her marriage of the other huſband ; it is plain, that, in this caſe, either 


— 
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ec one or the other may be the father. For every child, which ſhe bears within 
h en months from the death of her firſt huſband, is by Law preſumed to be his 
7 (4 340.); and every child, which ſhe bears at any time after the ſeventh month 


lm her marriage of her ſecond huſband has begun to run, is by Law preſumed 
to be his ($ 339-). So that a child born by a woman at any time, before ten 
months from the death of her firſt huſband, and after fix months from the com- 
"ncement of her ſecond marriage are fully run, it is poſſible, may be the child 
* 0 the one or of the other huſband. Whoſe, therefore, ſhall it be adqudg- 
o be? | 1 

Lawyers, in order to relieve themſelves from this perplexity, and the birth from 
"certainty, have invented and have embraced various opinions. That, which 
nas been moſt commonly received, gives the child to the ſecond huſband; becauſe 
" May be, and ought therefore to be held to be his. His precipitate marriage 
4 the mother, at a time when he could not be ignorant, that it was poſſible ſhe 
"2/7 be, when at leaſt he could not know that ſhe was not with child by 
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her former marriage, is the ſole cauſe of the uncertainty. The deceaſed huſhay 
is not alive to look to his own intereſt. There is, beſides, ſhrewd reaſon to 
ſpect, that there might have been ante-nuptial dalliances between a couple, wy 
have been ſo forgetful of decency, as to precipitate themſelves as ſoon as th, 
could fly into the arms of each other, while one of them ought, according; 
cuſtom, to have been as yet mourning and in tears for the loſs of her deceaſed} 
band. | 

This opinion, it muſt be owned, would be extremely juſt, if the intereſt 
the huſband and of the wife alone was concerned in the deciſion of the queſtion: 
for they merit not the favour of the Law. But, fince they do a thing, whid 
Law not only has not guarded by any penal ſanction, but has not even forhid 
den at all; and the intereſt both of that child whoſe parentage is diſputable, an 
of the other children of the mother, as well as of both her preſent and her de 
.ceaſed huſband, may be greatly concerned in it, there muſt, in all caſes of thi 
kind, be, as the Law 4. 29. H 1. F. de probar. ſays on occaſion of a ſimilar queſt 
on, locus veritati, Therefore, a proof of the father ought to be allowed to am 
one, whole intereſt is connected with the filiation of the child; and he, who i 
proved, ought to be adjudged to have been the true father. For it would be ex 
tremely hard, that a child, who, if he was begotten by the deceaſed huſband of 
the mother, would ſucceed to an opulent fortune, ſhould in prnam! of the precip 
tancy and raſhnels of others be held, on the authority of a fimple preſumption 
alone, to be the child not of his real father, but of the preſent huſband of hi 
mother; and be thereby deprived of that inheritance, to which he has in real. 
ty a juſt title, ſince his title would have been indiſputable, for his filiation would 
have been ſo, in caſe his mother had remained a widow till her delivery. Su 
poſe again, that, if he is held to be the fon of the preſent huſband of his n. 
ther, he would be entitled to ſucceed to a great eſtate, and to exclude this hu 
band's children by a former marriage from ſucceeding to it; would it not be e 
tremely hard, that they ſhould be injured in a manner fo eſſential, as they woull 
thus be, in caſe he is really the ſon of the firſt huſband; and that, in prnam not 
any offence committed by themſelves, for they are abſolutely innocent, but of one 
committed by their father? Theſe caſes, and many others, which may be ſup 
poſed, ſhew plainly, that by adhering to this preſumption, and by excluding al 
proof contrary to it, rights which have been honeſtly purchaſed may be infri 
ged, and the innocent ſuffer inſtead of the guilty. Hence, it can be no mot 
than a præſumptio juris; it is nota præſumptio juris et de jure. Therefore, a prodl 
of the truth ought in all caſes to be allowed. For every preſumption, which 1s 10 
expreſsly declared to be juris et de jure, ought to be held to be only a preſumt 
juris, and to be allowed to be redargued by contrary proof. Beſides, ſuppoſ 
the preſumption concerning the preſent huſband was juris et de jure; is not thit 
for the deceaſed one equally ſtrong? They are both founded on the {ant 
principle, viz. Pater eff quem nuptie demonſtrant, that he is, whom the ma 
riage points out to be, the father: but the marriage points out the decealed 
clearly as it does the preſent huſband for the father; becauſe it is not the ſ. 
ſiſtence of the marriage, but the time, at which the child is born after or during 
it, that fixes the father. Law, as we have faid (§ 339.), does not preſume, W 
leſs the children are born ſegitimo et juſto tempore. If they are born within that 
juſt and lawful time, it preſumes in their favour, whether the marriage 5 Of b 
not ſubſiſting. Conſequently, it preſumes in favour of the dead as ſtrong!y 19 
does in favour of the living huſband. So the preſumptions balance each olle“ 
and make a proof neceſſary. Beſides, there is not in reality good reaſon for * 
ſuming againſt the ſecond huſband, that the children are his: for he hath dot 
nothing which is prohibited by Law, nothing which he has not an entite 1 
perfect right to do. ?Tis true ſecond marriages were odious to the civil * 
and were therefore puniſhed by it. Its ſanctions were eſpecially * 
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againſt ſuch as precipitated themſelves intra annum lufus into . them. 1 
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eicher the Law nor the cuſtom of Scotland knows any ſuch thing as an ans 
1;; it allows people to marry as ſoon as they pleaſe. It would, therefore, be 
gremely hard in this country, if a man was to be puniſhed for what Law holds 
to be an offence. Beſides, not the huſband alone, but all his kindred, to 
hom his children may ſucceed, are puniſhed along with him, if a child, that 
c not really his, be adjudged to be his. For theſe reaſons, a proof ought, in all 
ales, to be allowed, that the real truth, to which every preſumption muſt yield, 
ay be diſcovered. Conſequently, regard ought to be had 1) To the ſtate of 
elch in which the deceaſed huſband was before his death, and to the fatalit 
f which he died. For, if he was oppreſſed by a violent diſeaſe, and rendered by 
ge force of it impotent; or, tho he cannot be proved to have been abſolutely im- 
tent, if he was ſo greatly overwhelmed by it for ſo long a time before the birth 
if the child, as makes it impoſſible to believe, that he then impregnated his wife, 
muſt have great weight. to prove the preſent huſband to have been the father. 
) Regard ought alſo to be had to the condition of the mother: for her teſtimo- 
Iv ought to go far to determine the queſtion. If, therefore, it ſhall appear from 
n examination of herſelf, and from the depoſitions of her phyſicians, her mid- 
ife, her ſervants, of any others who had acceſs to know the ſtate of her body, 
hat ſhe ſaid and believed ſhe was with child during the life of her deceaſed huſ- 
and, or before her ſecond marriage; if ſhe had the common ſymptoms which 
tend geſtation, before her entrance into it; it is probable that ſhe was with 
ald before the death of her laſt huſband. Therefore, the ſecond huſband ought 
ot to be deemed the father. 3) Regard ought to be had to the appearance of 
he child itſelf. For, if it appears to have been born before its due time, and not 
o be full grown; the probability will be ſtrong that the preſent huſband was the 
ather, Thus, ſuppoſe a child to be born, whom phyſicians, midwives, and o- 
her perſons of {kill depoſe to have been born during the feventh month from its 
onception, aud the preſent marriage to have ſubſiſted for more than ſeven months, 
it leaſt before the time at which this child muſt have been conceived, tis plain, 
hat the ſecond huſband, he who was the huſband of the mother at the time of 
he conception, can alone be the father. 4). Regard ought to be had to the time, 
t which the child is born. For if it be born in the tenth month from the death 
| the former huſband, and about nine months from the commencement of the 
cond marriage, Law will preſume it to be the iſſue of this ſecond marriage: 
jor, tho.it preſumes to be lawful a child that is born at any time within ten 
months from the death of the huſband of . the mother, this is only a preſum- 
tion introduced in favour of the child, and is not quod plerumque fit. Tis ſeldom 
mat women bear children to their deceaſed. huſbands ten months after their death. 
So the times of the death of the firſt huſband, of the commencement of the ſe- 
cond marriage, and of the birth of the child, ought to be compared one with 
another, and a conjecture formed concerning the true father, whether he is the 
dead or the living huſband of the mother. In ſhort, every proof ought to be 


of the whole circumſtances of the caſe, an opinion ought to be formed about 
the true father. If it is abſolutely impoſſible to diſcover the truth, or it is doubt- 


lume, that the child was begotten by the preſent husband, ſince he cannot prove 
be was not the father of it and beſides, it would be hard to load the dead huſ- 
and, when, perhaps, if he was alive, he could prove himſelf not to have been 


8 involved, muſt preſume againſt the ſecond husband, who cannot clear him- 

{f, and muſt hinder the children from being illegitimated. : 

11 342. But the Law, in order to aſcertain the true fathers of children, and to 
nder effectually women from impoſing ſuppoſititious births, hath made it lawful 

"thoſe, who are intereſted in the iſſue, inſpicere ventrem et cuſtodire partum. The 


laken, by which a judge may be enabled to diſcover the truth; and from a view 


ful, whether the one or the other huſband was the father, the Law muſt pre- 


the father. So the Laws, to extricate the matter from the perplexity in which 


Romans 
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Romans allowed of this inſpection of the womb, and cuſtody of the fy 
in ſeveral different cafes, which were diſtinguiſhed accurately from one anothe; 
$ 343. I. It was uſed when wives, who had been repudiated by their husbang 
affirmed themſelves to be with child by them. For a woman, who had beeng 
pudiated by her husband, was, either by herſelf, or by her parent, or by fon, 
body commiſſioned by one or other of-them, bound, if ſhe thought herſelf tog 
with child by her husband, to notify, within 30 days from the day of the g. 
vorcc, her pregnancy either to himſelf or to his parent, or, if neither of them coll 
be perſonally apprehended, at their dwelling-houſe, J. 1. G 1, 2, 3. J. de agn. et al, jj 
On which notification it was incumbent on the husband:either to anſwer and to Protef 
that ſhe was not with child by him, or to ſend ſome perſons to inſpect her won 
and, if they declared ſhe was with child, to guard the foetus and to hinder be 
from impoſing a ſuppoſititious child upon him, J. 1. $ 4. If the husband though 
it proper, either after the declaration of thoſe who had inſpected her, 9 
before he received any notice of her pregnancy from her, of his own accordy 
ſend perſons to guard the foetus, it was the duty of the woman to admit then 
If ſhe did not, he might diſown the child, till his wife proved it was begotte 
by him, J. 1. § 6, 7, 8. cod. The ceremonious anxieties, which ought regularly u 
be obſerved in this caſe, are fully deſcribed in the title of the Pandecti de yn 
- ſcendis et alendis liberis, I. 1, 2, 3, 4. I fay, which ought regularly to har 
been obſerved. For, if either by accident, ruſticity, or ignorance, any or i 
of them happened to be omitted, there was {till room for the truth. Only tt 
party, who had forgotten to obſerve ſome punctilio of his duty, was puniſhelly 
being obliged, if the huſband was the perſon on whom the omiſſion was chars 
able, either to own and to maintain the child, till he ſhould prove it not to le 
his; or, if it was the wife, to have the child held and preſumed not to have ben 
till it ſhould be proved to have been begotten by the huſband ; or by ſome oth 
pain ſuited to the importance of the omiſſion, and to the circumſtances of it 
_ caſe, For in all caſes there was /ocus veritati; an omiſſion on the part of & 
ther the man or the woman had not an effect ſo ſtrong, as either to obig 
him to own a child, of whom he was not. the father; or to convidt ht 
of impoſing a ſuppoſititious birth, when ſhe had not been in reality unfaithfult 
her huſband. The only effect which it had, was to create a preſumption againk 
that perſon, who had omitted the ſolemnities of Law, and to put the c- 
bandi on him, J. 1. H 7, 8, 11, 12, 13, 14, 15, 16. F. de agnoſc. et alu 
or OTF i ͤ „ JJ 19 
II. The ſecond cafe, in which the Roman Law allowed the inſpeRion n 
the cuſtody of the womb, was, when a man, who had repudiated his wife, . 
firmed, while ſhe denied that ſhe was with child by him. In this caſe the hu 


band had a right to have her inſpected, that he might know whether ſe 


was or was not with child. For this purpoſe it was neceſlary, 1) To call her 
fore the Prætor, and to aſk her, whether ſhe was or was not with child? If ſe 
either would not come, or would not anſwer, it was neceſſary to uſe Pretoſlil 
remedies, in order to compel her. If ſhe owned that ſhe was with child, the! 
behoved her to admit thoſe appointed to watch and to keep her. If ſhe ſad 
that ſhe was not with child, her belly was inſpected by three midwives of app! 
ed integrity and ſkill, who were choſen by the magiſtrate, and were ordered 
inſpect her in the houſe of ſome matron of good fame, choſen alſo by the It 
tor. If either all the three, or any two of them, after inſpecting her, declat 
ſhe was with child, the was obliged to ſubmit to the cuſtody of the Lau, ® 
to allow herſelf to be guarded by ſuch as were appointed for this purpoſe; lu 
thus ſhe might be hindered from doing violence to her own bowels, and fron” 
juring her huſband by procuring an abortion. If the midwives declared, (1 
{the was not with child, the repudiated wife had an action injuriarum agai : 
huſband; provided he intended to affront her, and applied to the magiſtrate l 


his interpoſition 2yurie faciende cauſa, when he knew ſhe was not with child 


ll 
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ve ſtate of her womb, he was excuſed, and nothing could be awarded againſt 
im to his wife in ſolatium of what could not be called an injury, ſince ſhe 
ad been, for good reaſons, obliged to endure it, J. 1. p. 4. /. — 10. 

Divorces are not ſo frequent in Scotland, as they were among the Romans. For 
arriage cannot be diſſolved among us at the caprice of the hutband and wife, as it 
ould among them. We have ſeen, that there are only two cauſes for which 
arried perſons can be divorced from one another, to wit, Wilful deſertion, and 


n this caſe. For actions of divorce are commonly preceded by a ſyſtem of 
onduct ſo peculiar, and proceed ſo ſlowly, that it is ſeldom a woman is with 
nid by her huſband at the time, at which ſhe is divorced from him. It can- 
ot happen at all in the caſe of deſertion: for a man, whoſe wife is with child 
y him, cannot be ſaid to be deſerted by her; and no action can be brought, in 


hild by the huſband, becauſe it is impoſſible, that either the man or the woman 
an, in this caſe, ſay the deſertion has laſted for the time required by Law for 
naking it a ſufficient legal cauſe of divorce. But it is poſſible, that it may hap- 
een in the caſe of adultery: for a woman may be with child by a man, both 
{ME that time at which ſhe commits adultery, and at that at which ſhe is 
| vorced from him for this very act of it. So there may be room for an inſpecti- 
1 n. Therefore, it may be affirmed in general, that in all cafes, in which it is 
ceeſſary and equitable, that the belly of a woman, divorced from her huſband, 


ould be inſpected and guarded, the inſpection and cuſtody of it is lawful, and 


6 
ay be obtained on an application made either by the huſband or by the wife. 
hus, ſuppoſe a woman to be with child by her huſband, to diſcover an act of a- 
ultery committed by him, and to obtain a divorce for his infidelity, I doubt 
. ot, that either the woman or the man may inſiſt for inſpection in this caſe. 
ri true it is not neceſſary, yet the woman may, ew ſuperabundanti, in order to 
core every degree of ſuſpicion, deſire that her belly be inſpected by midwives 
df ſkill, and that ſhe be declared to be with child at the time of her divorce. 


Wulband: for the child will be held either to have been or not to have been be- 
otten by her huſband, according to the circumſtances of the cafe. In the ſame 
anner, the huſband may inſiſt for inſpection and cuſtody of the belly of his 
wiſe, if he has any ſuſpicions of the wickedneſs of her intentions, and believes 
hat, out of ill-will and hatred of him, ſhe is capable of imagining the deſtructi- 
pn of the child, which ſhe bears in her womb. The ſame thing may be done, 


oe —” TT = V5) a 


| 
N { the woman has been the guilty perſon, and has been divorced from her huſ- 
; 


band for her adultery. In ſhort, in caſes of divorce the Judge, to whom appli- 
aon is made for the inſpection, ought to conſider all circumſtances, and either 


grant or not to grant it, according to the reaſonableneſs of the petition. One 
j Lang only deſerves to be remarked, that the Law of Scotland does not make it 
cellary, after a divorce, either for the wife to make a notification of her preg- 
nancy to her huſband, or for the huſband, to whom her pregnancy has been 


notified, to make a contrary notification. Tis true, either the man or the wo- 
man may make it; but neither of them is bound to do it: for it will not have any 
effect on the filiation of the child. That muſt be determined according to the 
Feal truth of the caſe, as it is diſcovered either from an actual proof, or from 
ine common principles and preſumptions of Law. 

9344 III. The third caſe, in which the inſpection and cuſtody of the belly were 
ed by the Roman Law, was, when a marriage had been diſſolved by the death 
. 0! the huſband. It was introduced in this caſe in order to prevent ſuppoſititious 
— For the widow might, if ſhe pleaſed, fall on many devices to defeat the 
| 10 , and to diſappoint the hopes of thoſe, who were next to the ſucceſſion, by 
| [poſing a ſuppoſititious child upon them. For this reaſon, certain ceremonies 


1 were 


m. For, if be had no ill intention, but wanted only to diſcover the 


dultery, Hence, in this country, there can ſeldom be occaſion for an inſpection 


der to obtain a divorce for malicious deſertion, at a time when the wife is with - 


Not that the neglect of this inſpection can hurt either herſelf, or her child, or her 5 


1 . Q ore Aero 
- * 


*. 
*. 
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be paſt. 
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were appointed to be obſerved by every woman, who faid ſhe was with chid 
by her deceaſed huſband, as well during her pregnancy as at the time of her de. 
livery and after the birth, contrived in the moſt anxious manner, for preventio 


the poſſibility of any fraud or impoſition. Tis needleſs to make particular men. 


tion of every thing, which it was incumbent on her to do. They are minute 
deſcribed in I. 1. $ 10. and the other Laws of the title de inſpiciendo ventre cuſlg. 
diendoque partus from which appears the care taken by the Roman Legiſlature 
to render the impoſition of ſuppoſititious children impoſlible. | 

This has been introduced into the Law of Scotland by expreſs ſtatute, ſ. fl. N.. 
c. 27. Not that all the ceremonies, uſed by the Romans, mult be ſtrictly obſer. 
ved among us. No more of them is neceſſary, than will be ſufficient for prevent. 
ing the poſlibility of an impoſition. Therefore the number of perſons, who ſhall 
be preſent at the birth; of thoſe who ſhall be ſtationed to guard the door of 
the chamber, in which the woman is in labour ; of the midwives, who ſhall make 
the inſpection; of the times, at which the pregnancy ſhall be notified to the heir 
of the deceaſed huſband ; or of thoſe, at which the child ſhall, after its birth, 


be ſhewn to its relations; theſe, and all matters of the fame kind, muſt be le 
to be determined by the Judge, who ought to have it chiefly in his eye to pie. 


vent the very poſlibility of impoſing a ſuppoſititious child. 
This remedy, we find, Fo. 3oth June 1699, Roſ5, was actually uſed both at that 
time, and in the 1695, when the relations of a huſband, who had died before 


his wife, ſuſpecting her to be capable of impoſing a child on them and on her de. 


ceaſed huſband, obtained from the Court of Seſſion leave to have her belly inet: 
ed and guarded by proper perſons, choſen by one of the Lords ſpecially appoint: 


ed for having the direction and overſight of the matter. 


. C 


But it is not abſolutely neceſſary to ule it: all, which can be ſaid to be de 
termined by the Law of Scotland, is, that either the relations of the deceaſed hub 
band may, if they think they have reaſon to be ſuſpicious of fraud, ſue for inſpettion 
and cuſtody of the belly of the reli&, or the widow herſelf may, in order to remove 


every degree of ſuſpicion of her fidelity, deſire herſelf to be inſpected and guarded, | 


But it is not neceſſary either for the widow to notify her pregnancy to the relations 
or heirs of her huſband, or for them to inſiſt for inſpection and cuſtody ot het 
belly; becauſe the filiation of poſthumous as well as of other children depends | 
on principles fixed in the Law, particularly on the time within which they at 
born (F 8 %//n/%¾'7tęG4 ö“?! e 
§ 345. IV. A fourth caſe, in which inſpection of the belly is ordered to be 
made, was mentioned above (F 124. ), to wit, that of women accuſed of crins, 


which infer corporal puniſhments. For if a woman, convicted of ſuch a crins, 


affirms herſelf to be with child, ſhe cannot be ordained immediately to be ps 
niſhed. The Law /. ft. R. I. c. 26. appoints her body to be inſpected by mid 
wives of approved ſkill and integrity, and if they declare, after having inſpettel 
her, that ſhe is with child, it is enacted, that the execution of the ſentence pal 
ſed upon her be delayed till either ſhe be delivered, or the time of her delve) 


NE I. EEA. 
Of legitimated Children. 


5 346. Dr children, who were not lawfully begotten, becauſe their patent 
were not huſband and wife at the time of their conception, ae l. 
vertheleſs capable of acquiring all the rights of lawful children by being 1 
| | | | tima 
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imated. I egitimated children have been ($ 333.) defined to be * ſuch as 
are procreated of parents, who marry each other ſome time after the concepti- 
eon of their children, and may be feigned to have been huſband and wife not 
only at that time, but alſo during all the period which intervenes between it and 
; their ſubſequent actual marriage. Legitimation, therefore, is an act of the 
Law, by which children, procreated between a man and a woman who were 
not huſband and wife one of the other at the time of the conception, are feign- 
ed to have been procreated by parents joined together by the lawful bond of 
wedlock, acquire all the rights and are brought under all the obligations of 
« |awful children, becauſe their parents do not only marry each other at ſome 
time during their lives, but may alſo be feigned to have been huſband and 
«viſe both at the time of the conception, and during that whole period which in- 
 tervenes between it and their ſubſequent marriage... NY's 

From which definitions it is plain, I. That in order to the legitimation of chil- 
dren, it is neceſſary 1) That their parents were not married to one another at the 
tine, at which the children were begotten ; for if they were huſband. and wife at 
that time, their children are lawful, ſince they are the iſſue of embraces which 
are lawful in all reſpects; ſo they cannot be legitimated, becauſe they are poſ- 
led of what is more honourable than legitimation: 2) That the parents 
marry each other, at ſome time during their lives: and 3) That they both were 
and continued to be in ſuch a condition, as makes it poſſible to feign them 
to have been married to one another both at the time at which the children were 
conceived, and during all the period which follows it till their actual marriage. 
Il. That the effect of legitimation is to put the legitimated children into the ſame 
condition, by giving them the ſame rights, and by bringing them under the fame 
obligations, with lawful ones. | FIAT i Ih 

$ 347. The appetite, which the ſexes have after intercourſe with one another, 
is interwoven by nature into the moſt intimate conſtitution of human kind. It 
1s violent; and the gratification of it tends to produce effects ſalutary in them- 
{elves and neceſſary to the exiſtence of ſociety. Therefore, human Laws, tho the 
have declared every violation of the rules of chaſtity to be criminal, and have 
appointed puniſhments for every irregular luſt, have not, however, been altoge- 
ther regardleſs of human frailty, but have found it neceſſary to overlook, nay, 
to give ſanction, in ſome ſort, to the commiſſion of ſuch delinquencies, by allow- 
ing them to be repaired after that manner, which is moſt promotive of the hap- 

pineſs both of ſociety, and of thoſe private perſons who are moſt eſſentially injured 
by them. 'Tis true, the Law holds to be baſtards all ſuch children, as happen to 
be procreated between a man and a woman whom either poverty, or paſſion, or 
4 vitious taſte of life hath hindered from marrying one another; becauſe they 
are the iſſue of unlawful embraces. But it does not either conſider the parents as 
o tnnatural and fo heinous offenders, or look on their embraces as ſo odious and 
o culpable, or regard the offspring with ſuch malignant eyes, as either to puniſh 
the innocent children by incapacitating them from enjoying the ſame advantages 
Which are enjoyed by others, who have indeed been brought into being in a 
more regular manner, but have not themſelves, upon that account, any more merit 
than they, or to hinder the parents from maKing reparation for their delinquen- 
cy by marrying one another. Beſides, a man and a woman may have been guil- 
of delinquencies ; but time may alter both their notions of life and the diſpo- 
tions of their hearts, and may make them ſenſible of the folly and vitiouſneſs 
of their ways. It would, in this caſe, be hard to hinder them from having 
awful children, by legitimating thoſe whom they have unlawfully begotten, at a 
mc when they may be diſabled by the decay of their natural ſtrength from ha- 
"lg Others, and may yet have the moſt ſtrong deſire to leave behind them a 


1 poſterity, as well as to repair the injury they have done their innocent 
oftspring. 


9 348. 
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9 348. The Law, therefore, hath declared children unlawfully begotten toe 
capable of being legitimated and to be actually legitimated by the fubſequen 
marriage of their parents, SK. N. ad R. M. J. 2. c. 51. 2.—1. Io, 11. C. dew 
lib.—c. 1 6. decretal. lib. 4. tit. 17. qui filis ſint legitimi x. For to the legitimatic 
of children the actual marriage of their parents is abſolutely neceſſary ( 340.). If 
the parents never become huſband and wife, the children are never legitimated, 
Hence, if a woman ſhall be impregnated by a man, who intended to marry he 
but died before he carried his deſign into execution, the iſſue of their embrace 
cannot be legitimated ; unleſs the copula along with that, which preceded it, wa 
ſufficient to complete, and did actually perfect the marriage ſo as to make the 
man and the woman become, from the moment of their copulation, huſband and 
wife. Indeed, children can hardly be faid, in cafes like this, to ſtand in nee 
of legitimation ; ſince they are procreated of the lawful embraces of parents, who 
were really married to one another at the time, at which the children were be. 

otten. | | | | | | 
6 $ 349. But the ſubſiſtence of the marriage is not neceſſary to the legitimation 
of children. Tis ſufficient, if the parents did once actually become married per. 
ſons; no matter how long their marriage ſubſiſted, whether for a long or for a 
ſhort time. Hence Lawyers commonly ſay, that marriage may be either de 


clared or perfected, in order to legitimate children, at any time during the live 


of the parents, even in iſo articulo mortis, Sk. N. ad R. M. I. 2. c. 51.42. Bu 
this doctrine ſeems to be abſolutely contradictory to the principles of the common 
Law of Scotland. For no man can do on death-bed any deed, which may he 
prejudicial to the intereſt of thoſe, who would be- his heirs, in caſe he 


ſhould die at that firſt inſtant, at which he loſes his liege pouſtie, and begins to be 


on death-bed. Hence it muſt fullow, that children are not legitimated by the 
ſubſequent marriage of their parents, unleſs they marry each other during thei 
liege pouſtie. For at that moment, at which one ceaſes to be in liege pouſtie, and 
begins to be on death-bed, a right is acquired by thoſe, who would be his hein, 
were he to die at it; they are entitled to get ſet aſide every deed, which maj 
be done and is hurtful to their inheritance. Nor will the favour of legitimation 
ſupport it: for Law will hold a marriage, which has been either declared or per 
fected on death-bed, to be null. Indeed, how is it poſſible to ſuppoſe, that one h. 
ing on death-bed can have either freedom of conſent, or ability of generation, which 
are eſſential to the conſtitution of marriage? At what time can we ſuppole one to 
be more under the influence of others, than when he can do nothing for himſelf, and 
is entirely dependent on the caprices of thoſe about him? Have not the mother, the 
children, and the relations of both, temptations ſtrong enough to induce them to e 
tort an involuntary and reluctant conſent from him? Can one, therefore, be faidto 
be at liberty at that time, at which he may well be preſumed to be willing do 


| forego every thing, that he may be allowed to enjoy a little peace and quiet du- 


ring his laſt moments T. Hence, the Law of Scotland would preſume conſentto 


marriage contracted on death-bed, either to be extorted by force, or to be obtain 


ed during a delirium, and would accordingly hold it to be void (9 182. ff 


For a parent, who delays till fo diſtant a moment the legitimation of his chil 


dren, may well be ſuppoſed to intend to cut them off from the ſucceſſion, 
to leave them in their illegitimate condition, and to prefer ſome other {0 
them. ä 

| 8 350. 


* Either it was otherwiſe by the antient Law of Scotland, or the compiler of the Regiam Mojeftattm has 8 
mitted an error by confounding the Law of England with that of Scotland; for children, unlawfully begot : 
are declared by ty J. 2. e. 50. H 4. c. 51. $ 1, 2, 3. to be incapable of being legitimated by the ſubſequent 2 
of their parents. But in matters of this ſort we follow the doctrine of the civil and canon Laws, R. II. I. 2 * 
in which a baſtard is oppoſed fiio mulierato, i. e. a child born by a woman before her marriage to one born 
it. Vide SxexE Not. ad, d. cap. e 


+ The words of the R. M. /, 2. c. 18. § 8. 9. are oppoſite to this argument; ferwvore palſtionis, et nen 


| ra 2 * ths l. 
rattonem amittit; unde pra ſumeretur, quodguod in ſanitate facere nolait, hoc potius ex fervore animi quam is * 


beratione, eveniret, 
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450. But children are not legitimated by the ſubſequent marriage of their 
arents, unleſs it is poſſible to feign theſe to have been huſband and wife of one 
other both at the conception of the children, and during all the time which 
rervenes between it and their ſubſequent marriage (F 346.). Now, this fi&tion 
;impoſſible, unleſs both the man and the woman were unmarried at every ſucceſ- 
e point of all that time. For, if the man was married to ſome woman differ- 
at from the mother of the children at the time, at which they were begotten, 
th their father and their mother were guilty of adultery. Therefore, the 
hildren are not only an unlawful, but an adulterous offspring. So there can be 
room for feigning the parents to have been huſband and wife at the time of 
he conception: for it is impoſſible to ſuppoſe the father, who ex hyporheſi had at 
hat time a lawful wife, to have been married to two women at one and the 
ime time, becaule the Law of Scctland has prohibited polygamy. The rights, 
hich the alone lawiul wite and her children have honeſtly acquired, cannot- be 
iken from her by any future deed of her huſband. Again, if the father was 
wot, indeed, married, when he begot theſe children, but married ſome time af- 
wards a woman different from their mother; this woman becomes his alone 
ful wife. That one, by whom he had the children, has no right to hinder 
bim from marrying any other he pleaſes; for the was not his wife. As ſoon as 
e marries another, the acquires herſelP the right of being his alone lawful wife, 
and to her children. that of being his alone lawful children : and the children 
whom he had by the other woman, are forever incapacitated from being legi- 
mated ; becaule it is impoſſible to ſuppoſe the father to have been married to 
the mother during the whole time from the conception to their actual marriage, 
ice that would be to ſuppoſe him to have two wives at one and the ſame time. 
[is true, that he may marry the mother as ſoon as his other and lawful wife dies. 
But the children, born to him by this his preſent wife, either before or while he 
was married to his former one, will not be legitimated by this ſubſequent marriage 
of the mother: for his former marriage is an effectual bar to their legitimation. 
The children, indeed, whom he has by her, after he is lawfully married to 
* will, according to the common principles of Law, be lawful in all re- 
pects. 31065-1087 e bp as 1 
The fame doctrine holds with regard to the mother; for if ſhe was not unmar- 
ned both at the time at which the conceived the children, and during all the pe- 
nod which intervenes between her conception and her ſubſequent marriage of the 
father, the children cannot be legitimated; becauſe there is not room for the 
iction, ſince ſhe cannot be ſuppoled to be the wife of two huſbands at one and 


marriage of the parents legitimates, in all caſes, their children, provided they 
vere not begotten in adultery; at leaſt, gives the legitimated children thoſe 
Nights, which they would have had, in caſe they had been born at the time, at 
VaCh the father marries the mother; ſo that if he has children of former mar- 
ages, the legitimated ones, tho they may perhaps be older, are yet poſtponed 
io theſe, and held to be younger than they. But this opinion ſeems to be entirely 
contradictory to all the principles of the Law concerning legitimation; it makes 
i ſtrong encroachment on the rights of the lawful children of the father; and 


78.). The only caſe therefore, in which it is tolerable, is, when the father has 
10 children alive of former marriages; for in that caſe the rights of other mar- 
ages, wives, and children are not infringed; and the innocent are reſtored to 
ine rights of nature. ire 1 217 2111 013, 0216540] 

9351. The effect of legitimation, it has been ſaid (& 346.) is to put the legi- 
mated children into the fame condition, by giving them the ſame rights 
= bringing them under the ſame obligations with lawful children; they have 
ic lame rank and the fame rights, which they would have had, if they had 
eee been 


the fame time. I know, it is the opinion of ſome Lawyers, that the ſubſequent - 


ems not to have any foundation either in ſtatutory or in cuſtomary Law (5 177, 
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been begotten in the moſt unexceptionable and lawful way, and their Parents hay 
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been huſband. and wife at the time of their conception. 
In treating of the mutual rights and obligations of parents and children 

may not- be improper to treat, firſt, Of the duties, obligations and rights of Nh 

rents; /econdly, Of thoſe of children. 019 eee e 


[| N 


„ e nie 
Off the Duties, Obligations, and Ri ghts of Parents, 


$ 352. DARENTS are the immediate cauſes, to which children owe their t. 
iſtence. Theſe are born in an indigent and helpleſs condition, ad 

ſtand in need of the care of others. Therefore, their parents are thoſe, who ar 
bound to take care of them (F 163, 164. ). e ; 
But nature knows well, it would be dangerous to leave it to the capricious de 
termination of their humours, whether they ſhould or ſhould not diſcharge thei 
duty to them. Therefore, ſhe hath taken care to implant in the hearts of ma 
the warmeſt affection for their offspring, and impells them, by the irreſiſtibl 


force of a blind inſtinct, to do their duty to ſociety by doing it to their chi 


dren. | | TER FFC 
*Tis for this reaſon, that the Law of no country has determined, by exyreh 
ſtatute and with a rigorous preciſion, the duties of parents and children to ur 


another. It has thought it better to leave them to the ſilent but forcible wat 


ings of natural affection, and to truſt the diſcharge of their duty to its powerfi 
energy; ſecure that men will be ſufficiently prompted by it to do by their parent 
and children, as the dictates of a good heart inform them they ought to do by 


them. It has not, therefore, determined particular caſes, but has eſtabliſhed 


only one general rule, by which every particular caſe ought to be decided; 
viz. that every parent and every child ought to be obliged to do that, which its 
honeſt, honeſtum, they ſhould do, and which it would be baſe, turpe, for them nat 
to do by one another. 0 . 

§ 353. The firſt duty, due from parents to their children, is to own them, l. 9% 
C. d. pat. pot. To own a child is to own, that one is either the father or the 
mother of the child. To this both parents are equally bound; becauſe the 0 
ligation ariſes from the reality of the filiation of the child, and amounts to 0 
more than the ſimple acknowledgment of a fact. Every one is bound to tell the 


truth. If it is true, that one is really the father or the mother of a child; it ö 


his duty to own the relation, in which they ſtand mutually to one anothe: 
Therefore, the Law hath made it lawful for every child to bring an ation de 
claratory of its legitimacy and filiation either againſt its parents or againſt a 
others, who are intereſted to deny it. The action may be brought not only I 
the child itſelf, but alſo by its mother, and by every other perſon, who is me 
eſted in the matter. Thus, ſuppoſe a father to die without owning his chil, 
either the child itſelf, or, after its death, any other to whom an inheritance wh 


either belonged properly to it, or was deſcendible to it from its father, hat c. 


volved, v. g. its own children, may bring an action declaratory of its filat0 


and legitimacy: for they are entitled to do every thing, which it is 


for them to do, ere they can acquire and be admitted to the ſucceſſion. 
It muſt be brought againſt the parents themſelves, during their lives; and afte 


their death, againſt thoſe who are to ſucceed to them, in cafe this child (hal 1 


found to be not either a lawful or a legitimated one: for they are moſt neatly! , 
tereſted in the determination of the queſtion.. | 


ſt 


It muſt be brought firſt * before the Commiſſaries of EDt xx ux and them alone. 
t muſt be brought before the Commiſſaries; becauſe the eccleſiaſtical judge, 
the curia chriſtianitatis, is alone competent to queſtions concerning the baſtardy and 


ore the Commiſlaries of EDINBUR GH; for they are, A/. 28th Feb. 1666, declared 
io have a privative juriſdiction in all queſtions, which have a connection with the 
aw fulneſs of marriage. | 7 

354. Since parents are the immediate cauſes of the exiſtence of their chil- 


them into being, they brought them into want, and made them need to be main- 
gained. By maintenance, alimenta, in this caſe is underſtood ' not only food, 
© clothes and lodging, but allo all thoſe expences, at which it is reaſonable pa- 
rents ſhould be in educating their children, in curing them when ſick, and in do- 
« ing by them every thing, which a parent of the ſame rank, eſtate, and con- 
« dition ought to do by his children.” For regard ought always to be had to 
the circumſtances of the parent and child, J. 6. wr. F. de alim. vel cibar. leg. J. 
13, 44, 234. F. de verb. ſignif. 1 | 7 

This duty is incumbent 1) on the father. For the family is held, by Law, 
o be his; he is the head of it; and he is the only perſon, whom the Law ſup- 
poſes to have funds for maintaining it: for it makes him ſole proprietor of the 


arriage, or accrues to Her during its ſubſiſtence. Therefore, he is held to be 
bound to maintain it. Of courſe, he muſt be bound to maintain his children, 
s well as his wife, and his other domeſtics: for they are all parts of it, ($ 205, 
210, 225, 220. ). . i 1 RY 

In default of his ability, the obligation, during the life of the father, lies 2) On 
he paternal grand-father, or his heirs; 3) On the paternal great-grand-father, 


hechildren, or their repreſentatives, one after another. The paternal aſcendents 
ue ordinarily ſubjected to this obligation before the mother. The reaſon is, that 
very father, who is able, is bound to maintain his own ſon. Conſequently, he 
wſt be bound to maintain the children of his ſon, thoſe whom his ſon is bound 
0 maintain. For the ſon is, as it were, the ſame perſon with his father; 


pcntative, Beſides, the eſtates of parents deſcend, by. Law, to their children; 
ut it matters not, whether the children get the inheritance, before or after the 
leath of their parents. Therefore, the grand-father is bound to maintain his fons 
hildren; the great-grand-father the children of the ſons of his ſon ; and ſo on, 


put the obligation is limited to the children of the male deſcendents alone: for 


their father, J. 8. F. de alend. et agu. lib. (& 99. ). I Yo 
| ſay, the paternal aſcendents are ordinarily liable before the mother : for cir- 
unſtances may make it reaſonable to impoſe either all or a part of the burden 
pon her, J. 5. § 2. F. de agu. et alend. lib, —Fa. II. 20. | 
In default of the a ility of the father and of all his aſcendents, the obligation 
> icumbent 4) On the mother and her aſcendents, one after another, according 


naintained. 


10 355. Such is the order, in which parents are brought under the obligation 
1 their children, during the life of the father. After his death, the 


ligations which were incumbent on him, as to the rights which he had. Be- 
| in antient times, it might have been brought before the biſhop, and, of courſe, before the official of the 


oc 0's Ft 
r. 1 Coop "NS the perſon lived. It was commenced on a brief iſſued to the biſhop, R. M. J. 2. c. 50.4 3. 
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the legitimacy of children, R. M. I. 2. c. 50. & 3, 4. It muſt- be brought be- 


n 


den, it follows, 2) That they are bound to maintain them :? for by bringing 


whole moveable eſtate, which either belongs to his wife at her entrance into 


Ir his heirs ; and then on the other remoter parents on the ſide of the father of 


e is ſprung out of his bowels ; is, as it were, a part of his body; and is his repre- 


he parent, who is more near, being always liable before one, who is more remote. 


he children of the female deſcendents are parts of another family, to wit, that 


0 the proximity of the degree, in which they ſtand related to the perſon to be 


'gation deſcends to his heirs: for the heirs of every man ſucceed as well to the 


9 Of the: Duties, Obligations, Bock y 


ſides, the obligation, under which all parents lie to maintain their children, aig 
from nature itſelf, and mult be fulfilled; it laſts during the life not of the par 
but of the children; for it depends on. a fact, which ceaſes not on the death q 
the parents, to wit, that parents are the immediate cauſes, by which the child 
were brought into being and into want. Therefore, children have a right to he 
maintained by their parents, while the parents are alive, and out of their eſtas 
after they are dead. So no parent has a right to diſpoſe of all his eſtate ſo fre. 
1, and. ſo univerſally, as to deprive his children of their maintenance. By gy, 
Jequenee, his-eſtate muſt deſcend to thoſe, who ſacceed to it, with the burden 
of an exhibition to his children. So it has often been expreſsly found in the 
caſe not of brothers and ſiſters alone, D. aliment, but of others, &.. Sth Fay, 
1663, L. Otter. Indeed, no reaſon can be aſſigned, why it ought not to be eq. 
tended to all the heirs of the father: for children have a natural right to ſucce 
to the eſtates of their parents, and they are: unjuſtly dealt by, when they are de. 
prived of their inheritance. Conſequently, if parents are, at any time, ſo cam 
cious and fo ilhaffected towards their children, as to leave their eſtates to perſay 
with whom they are not ſo nearly connected; deeds of this kind may well he 
called highly unnatural. The Law therefore ought ſo far to annul them as t 
grant to the children, who have been ſo cruelly uſed, a reaſonable maintenance 
out of the eſtate, which belonged to their parents, and ought to have deftendel 
by inheritance to them. Indeed, if heirs were not, in all caſes, bound to main 
tain the indigent children of thoſe, to whoſe eſtates they ſucceed, the children 
of the richeſt man might be left burdens on the public: for ſuppoſe him to dia 
herit his own children, and to leave his eſtate to one, to whom neither him{df 
nor his children are, in any degree, related; ſuppoſe alſo that the children ute i 
digent, and that they have no relation, Who is either bound, or able to maintain 
them: 'tis plain, that they muſt become a burden on the public, unleſs we f 
that thoſe, who ſucceed to the eſtate of their father, ſucceed alſo to his obligate 
on, and become, by their acquiſition of the inheritance, bound to maintain the, 
The Law therefore onght to give check to ſuch deeds, and to ſhew its hatred d 
them, by derogating from them, at leaſt ſo far as is neceſſary for obliging ps 
rents to fulfil the natural obligations, under which they lie in the ſtricteſt aud 
moſt indiſpenſable manner. Tis true, it ſeems to have been otherwiſe by i 
civil Law, J. 5. § 17. F. de agn. et alend. lib. But in this the Romans ſeem { 
have departed from that very principle, which led them to ãntroduce the obligatia 
in any caſe. For that ſame natural: equity, which obliges a living parent to mai 
tain his children, obliges him to provide for their maintenance after he full b 
gone, and ſays, it would be cruel and unnatural for one, who, while he was alle, 
was obliged to maintain another, not to think of making ſome . proviſion for bim, 
when he ſhall be deprived of ſupport from his own hand. * 
Next to the heirs of the father, the obligation devolves en his aſcendent; 
whom nature hath called to the diſcharge of this duty, and to the maintenante 
of thoſe ſprung out of their bowels. 4 


And, perhaps, in default of the aſcendents themſelves, ex paritate nations, ti 
obligation ought to deſeend to their heirs ſucceſſively, thoſe, to wit, who 1a 
ſucceeded to their eſtates, and have acquired the property of that fund, ot 0 
which the children had a natural right to be maintained, and which ought'0 
have deſcended to them. *r | 
After the aſcendents of the father, and their heirs, the obligation deſcends) 
On the mother herſelf, 2) On her heirs, 3) On the maternal aſcendents and theſ 
-heirs one after another, after the ſame way, and in the ſame order, which, l 
has been ſaid, ought to be obſerved in transferring the obligation ſucceſſively ft 
thoſe of the paternal line one after another. Fer £ 0 
But it muſt be remarked, that a judge is not bound to obſerve, in all caſes, | 
preciſe order, which has been deſcribed. For circumſtances may make it ſea q 
able to depart from it. Magis eſt, ut utrubique :{e judex interpenat, ary i 
| | ceſſ;29% 


% 
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tibus facilius ſutcurſurus, quorundam egritudini : et cum ex equitate hec res de- 


"dat, caritateque ſanguinis, ſingulorum deſideria perpendere judicem oportet, J. 5. 


2. F. de agn. et al. lib. 8 8 . 3 
56. From theſe principles it is plain that the obligation of maintaining the 
dren of one, who is dead, can be impoſed on others in two caſes alone; ei- 
er 1) becauſe thoſe on whom it is ſought to be laid are the aſcendants or pa- 
nts of theſe children, or 2) becauſe they are the heirs of theſe parents, and ha- 
ing ſucceeded to their eſtates are thereby ſubjected alſo to their obligations. 
conſequence A brother or a ſiſter is not, merely by bearing that relation to 


em, bound to maintain his brothers or ſiſters: for they are not the cauſes of 


. C. F. 97. 176. A fortiori kinſmen, whoſe relation is more diſtant, are 
t bound to maintain one another. As ſoon therefore as the connexion of pa- 
it and child is loſt, the obligation ceaſes to lie on any particular private per- 
n, and is transferred to the public, which is obliged out of thoſe funds, that 
e eſtabliſhed by law for the maintenance of the poor, and are levied indiſcri- 
nately from the whole people, to maintain its indigent citizens. 20, 
357. One is ſaid to be maintained, who is furniſhed with every thing ad vi- 
lum homini neceſſaria, l. 4.3. 44. F. de verb. ſig. . A parent therefore muſt pro- 
& thoſe children, whom he is bound to maintain, 1) with food, 2) with 
othes, 3) with lodging. But his obligation is not ſtricti juris; it is uberrimæ fi- 
j; and he is bound to do by them every thing, which humanity requires he 
ould do (& 352.) : the care therefore, which he is bound to take of them, 
uſt vary according to the condition in which they are. Their bodies cannot 
rays be in the ſame habit; he muſt therefore during their indiſpoſitions take 
oper care of them, call phyficians, buy medicines, and do every thing which 
neceſſary and he can afford for getting them cured, ; 
The preciſe extent of the allowance, which a parent ought to afford for the 
aintenance of his child, cannot in all caſes be the ſame; it muft depend on 
e rank condition and eſtate of the perſon who is to be burdened with it, and 
thoſe of the perſon who is to be maintained. One can never be compel- 
| to do more than he is able to bear; and the number of his family as well as 
other burdens under which his circumſtances bring him, muſt be taken into 
nlideration. For the ſame reaſon regard muſt be had to the condition of the 
on to be maintained. Thus the ſon of a nobleman ought cereris paribus to 
ic ſomething more allowed for his maintenance than one of inferior rank, 
auſe he ought to be enabled to live in a way ſuitable to his quality. In the 
e manner the fon of a man of an opulent fortune ought to be maintained 
more grandeur, than the ſon of one who has got no more than a moderate 
petency. One, who has had the misfortune to beget an ideot or a mad- 
in, ought not to be obliged to be at the ſame expence in maintaining him, 
ich he ought to lay out on a child of abilities. The mere comforts of life, 
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by one who has no ſenſe of diſtinction and no ideas of grandeur. At the 
ne time humanity as well as decency requires, that even in this caſe regard be 
to the birth and fortune of the unhappy perſon. 1 

358. A parent is the head of his family, and his children are the parts of 
ich it conſiſts, Hence it is optional to him either to maintain them in his 
n houſe, or to hire lodgings for them in that of another, or to give them a 


ved them, by which they may, be enabled to live in houſes apart from their 
. all which they have a right to demand, is to be maintained in a reaſon- 
Ys he is the proper judge of the matter, is therefore allowed the option, 

s held to diſcharge his duty to them by taking them into-his own Emily 


of og them in it, Sr. 13th Jan. 1666, Dick — 23d Feb. 1666, chil- 
a 8 1 Earl of Buchan. But one ought not to be forced to live in a houſe, 
Wi e is ſure of being cruelly uſed and of leading a wretched life: hence a 
hw has been abuſed by his parent and cannot therefore live any how com- 

y with him, has a right to get a pecuniary allowance for all. The ſame thing 
4 A 5 


may 


ge another's birth, and the connexion ſubſiſting between them is only acciden- 


dvided in a ſimple and decent manner, ſeem to be all which can be demand- 


"ary allowance for all. They cannot inſiſt to have ſeparate maintenances 


ol 


riſon.—3oth July 1734, Hepburn. 


matter; and a parent is bound to do ſomething more for his children tha 


a parent is bound 5) to be at the expence of breeding his children to honeſt a 


_ ample fortune may bind his ſon, as the protector propoſed to have done thed 


Book y; 
may be reaſonable on other accounts H. 22.—D. I. 32. roth Jul 1916, 1 | 


{$ 359. Mere life is an animal enjoyment ; the preſervation of it is not a mig 


maintain them, or to provide them with thoſe things which are neceſſary for 
ing them alive. They have the capabilities of human nature; it is therefor ] 
duty to cultivate their minds, in order to acquire to their faculties that vigour 
which they are capable. Hence he is bound 4) to be at the expence of edu 
them in a manner ſuitable to their circumſtances *. | L 
Property has been introduced into human ſociety ; all men are not born to 0 
pulent fortunes ; and every one, who is able, is neceſſitated to do ſomething þ 
maintaining himſelf. Befides, thoſe, whoſe birth hath been more fortunate ty 
that of others, may be uſeful both to themſelves and to mankind by ; 
ercifing ſome lawful employment, for which their genius qualifies them. Hey 


ployments, by which they may be enabled to do for themſelves and be ng 
uſeful in the world. Theſe therefore ought to be ſuch as are ſuitable to thy 
rank. Much muſt no doubt in this matter depend on the father: for he nuth 
ſuppoſed to know beſt what is ſuitable to his own circumſtances, and to the di 
ſitions of his children; and it is ſeldom that there can be room for the hy} 
interpoſe in theſe matters. But extraordinary caſes may happen, and rai 
extraordinary remedies; a parent may uſe his children in a very unjuſtifa 
manner; and the law may well interpoſe on theſe occaſions. Thus a man d 


- dren of his Sovereign, apprentice to ſome very mean employment, which er 
humane man mult immediately ſee to be abſolutely unſuitable to one of hisq 
dition: but it would be extremely hard if the father ſhould not, at the ſuit cid 
of the boy himſelf or of any perſon intereſted in him, be compellable to pul 
to ſome other more ſuitable to his rank, or to pay the money neceſſary to bel 
out on getting him inſtructed in it, and qualified for exerciſing it after it ſhul 
become proper for him to ſet up for himſelf, arg. /.15. F 1. 2. F. de uſufndy 
8 360. But a father may be a miſer, may be at a diſtance, and may ndl 
out the neceſſary ſums on the maintenance or education of his children, G 
therefore, who hath had the generoſity to advance thoſe ſums which their fil 

was bound to have laid out on them, muſt be entitled both in law and in «at 
to be re-imburſed of every farthing which he hath laid out intra modun;1 
mult have an effectual claim againſt their father for payment of thoſe ſums, vl 
he was bound to have expended. For he hath fulfilled the obligations wi 
which the father lay, and therefore negotium ejus geſſit. D. II. 25. Fo. 20 

1678. Strachan.— D. II. 321. Fo. 14th Jan. 1698, Hopekirk.— June 1730, 
guſon. Hefice action lies to him in all caſes, in which the expences were Jade 
not donandi but repetendi animo; and whether they were laid out with! 
one or the other intention, muſt be determined from circumſtances. Fab 
father, the perſon bound to be at them, may be ſuppoſed to have bed! 
ther abſent or preſent. In caſe he was abſent, action muſt lie again 
in all caſes, unleſs he proves that they were laid out animo donandi; bet 
one who lays out money bona fide and intra modum, for the benefit of 20 
during the abſence of the father, negotium gerit of the parent and MW} 
courſe have an adtio negotiorum geſtorum againſt him. A parent there 

bound to reimburſe one, who proves that he laid out money utiliter on 
during the abſence of the parent who was bound to have laid it ou, 


* Hence we find it was enacted 1494, c. 54- that all barons and freebolders, who were of alan p 
put their eldeſt tons and heirs to ſchools, before they were nine years of age; that the boys|ſhould be kept 
till they had acquired perfect knowledge of the latin tongue; and that they ſhould thereafter be put b. 
which they might learn the arts and the law. The reaſon of the regulation is plain. Every mar 
ought to get an education ſuitable to it, and to have ideas ſuperior like his rank to thoſe of bis w 
fides, barons and freeholders had, in thoſe rude times, extenſive juriſdictions; every jor of dun 
held of the king, had right to a ſeat in parliament ; it was therefore neceſſary for them 10 cg 4 
Jearn the arts, to get extenſive views of human affairs, and to know the law of their country, 
thereby be qualifed to diſcharge the duties of their reſpective ſtations. 
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ves it to have been laid out animo donandi: for it is incumbent on the pa- 
to prove this. A father muſt be held to be abſent in all caſes, which will 
Wait of d .. agent pk rela ant ein Fentt's 
; if either the father is preſent or the matter admits of ſo long a delay, 
there is time to acquaint him of the circumſtances of the caſe, to adviſe with 
about them, and to aſk the aſſiſtance of his purſe ; in this caſe action will not 
done, who has raſhly, without conſulting him or aſking his allowance, laid 
oney for the benefit of his child. For his own haſtineſs makes it plain, he had 
"mus donandi. If he had not, he ought not to have meddled in a matter, 
\ did not belong to him, till he had acquainted the father; {ſince he did not 
ant the father, he can impute it to nothing but his own fault, J. 36. F. d. r. 
he {hall bot be reimburſed. For, if the father had refuſed to be at expences 
hich he ought to have been, the Law provides a remedy ; the child, or 
tbody for him, may apply to the proper court to have his father decreed to 
t them ; you had no title to lay them out at your own hand. | 
owever, this rule ſeems to admit of one exception; for, if the father refuſe: 
at neceſſary expences for his child, and the matter admits not of any longer 
„ it would be cruel to fay, that one, who has had the humanity to 
his money, and to lay out ſome of it for the utility of a child, is not entitled 
- reimburſed by the father. It muſt therefore be allowed, that he is entitled 
& refunded, and that, even tho he has laid it out parre prohibente; provided he 
one it cum proteſtatione, that he does it not animo donand; but miſericordie cauſa, 
hat the father all, notwithſtanding his prohibition, be liable. Law ought 
o allow a parent to make another ſuffer for that humanity, which himſelf 
not. It ought therefore to preſume that the parent was delirious, and to 
him, on that account, abſentis vel quieſcentis loco, I. 2. & 3. F. de jure codicil- 
It ought to preſume any thing rather than allow a parent to profit by his 
rity, and another to ſuffer for his humanity. | i 
361. The obligation, under which parents lie to maintain their children, 
1) When the children are in facultatibus, or are able to maintain them- 
ö: for they need not, in this caſe, the aſſiſtance of others. Hence, if they 
been educated to any trade or employment, by, following which they may 
their bread, they have no right to demand an exhibition trom their parents ; 
ded they have health, ſtrength, and ability to work at their trade, and to 
W their buſineſs, J. 5. $7. F. de agu. et aleud. lib. For every one, who is able, 
It to work for his own bread, and has no right to lead a lazy idle life, and, 
toided arms, to aſk to be maintained by the labour and at the expence of 
5; he, who does not work, ought not to eat. | 
or the ſame reaſon, if a child has an eſtate, which belongs properly to him- 
and is ſufficient for his maintenance, he can not only not demand to be main- 
dat the expence of his parent, but may even be obliged to pay for his 
d; for no perſon, who is able to maintain himſelf, has a right to be 
tained at the expence of another. Conſequently, a father, who maintains. 
ld, that is able to maintain himſelf, has a right to be ſatisfied for his ex- 
c, and is entitled to demand board for maintaining him during his pupilage 
Minority ; becauſe the father cannot be preſumed to mean to maintain him 
„ When the child is able to maintain himſelf, any more than any other 
bu, who maintains a minor, is preſumed to do it gratis: and for a very good 
pu; becauſe a father either may have, or may happen to get other children, 
Flom, if they happen not to be ſo well provided as this one, it is his duty 
D every thing that is lawful to provide. But, if the eſtate of the child is ſo 
that it affords not enough for the maintenance of its proprietor, no en- 
ment muſt be made on the little ſtock itſelf, but the parent muſt add to 
early profits of it as much as will, along with them, make a reaſonable fund 
e maintenance and the education of the child. 
All 


All this muſt be underſtood optimd 2 F O, tho almoſt the YOunpeſ 
may be ſaid to be able to maintain himſelf by his own labour, ſince e 
always find ſomething to do, by which he may gain his meat, Coches: 
lodging; the Law docs not go ſo rigorouſly to account, but attends to tho 
ferences of fortune and of rank, and admits of the conſequences of thoſe dia 
ons, which ſociety has introduced among human kind. Therefore, tho the i 
ſon of a nobleman may be ſaid to be able, if he is in health, to earn al 
hood, for inſtance,. by keeping cattle, or by turning porter, his father vil 
. withitanding, be obliged to maintain him in a manner more ſuitable to his w 
J. 15. H, 2. F. deuſuf. et quem aH. 22. for the Law would apply to this d 
the general doctrine delivered by Par INI Ax, in the celebrated J. 15. f. & 
inſtit. and would not believe it to be poſſible for him to gain his bread ing 
mean way. Nam gue fadta ledunt pietatem, exiſtimationem, verecundiam am 
(ut generaliter dixertm) contra bonos mores fiunt 5 nec facere nos poſſe credendm if 

But 2) The obligation, under which a parent lies to maintain hiz dj 
ceaſes, if he is not in facultatibus, and is not able to do it. For t i 
Ahis caſe, impoſſible for him to do it; fince he has no funds, out of which it 
be done: impoſſibilium nulla obligatio eſt, I. 185. F. d. r. J. One, who nij 
tains a family, or is able to keep houſe, will commonly be held to be in I 
.zatibus ; becauſe he may fulfill his obligation by receiving his indigent chid h 
his family, which every one, who has a family, may be forced to do: bem 
the additional expence of one perſon is almoſt nothing, St. 13th Jan. 1660, 
But, if a father is hardly able to maintain himſelf alone, the obligation is ta 
ferred on thoſe, who, we have ſaid, are ſucceſſively bound to maintain f 
children, one after another; and if none of them are able to do it, the ol 
tion devolves on the public, and the children muſt, like other poor peojk, 
maintained out of the funds and in the way appointed by Law. 

This obligation is ſaid to ceaſe, 3) When the perſon to be maintained daf 
or injures, in an atrocious manner, him on whom he depends for his maintenay 
A. F. 11. F. de agnoſc. et alend. lib. But it muſt, ſurely,” be very atrocios\ 
uſage, which ſhould make one think himſelf looſed from that natural obligate 
with which every one is bound to maintain his own child or his own pat 
Tis true, the one or the other may behave unuaturally to me. They « 
not, however, to be parents and children, and to be regarded with that tad 
affeQtion with which parents and children regard one another. But it is the hi 
tion which they actually bear, and the affection which they have to one add 
that is the principal foundation of the obligation, under which they lie to mul 
tain one another. Beſides, in caſe one, who is in facultaribus, were, fl 
ſort of uſage, to be releaſed from being bound to maintain his needy ait 
the burden of their maintenance would fall either on ſome remoter relation, ( 
on the public; tor every living creature is entizled to be maintained, 

$362. Parents are the immediate cauſes not only of the exiſtence of Ws 
children, but alſo of that ſtate ſo helpleſs, ſo dependent, and fo expo 

which they are during their younger years. Therefore, they are bound to f 

tect, to defend, and to take care of them during their nonage, while they ar R 

able to take care of themſelves : for this purpoſe, the Law of Scotland cab 

ing, that parents are ſuſficiently prompted by natural affection to do thell dfb 

their children, and that the management and the intereſt of their child BY 
be moſt ſafely truſted to them, hath veſted fathers“ with tutorial and an 
al powers over the perſons and the eſtates of their children. With thoſe poses 


* This right, which the father has to be adminiſtrator of the eſtate of his children, is ſo ſtrong wy 
was found to be lawful adminiſtrator of things which he had made over to a baftard ſon, even tho ot ws ff 
the conveyance, retained the right of adminiſtration to himſelf, Du. 17th March 1624, L. Touch, I 
haps, going too far; no individual can by Law be held to be the father of a baſtard; he always . 
malt be uncertain. | | | 
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re veſted by the Law itſelf, without a ſervice, or any ſolemnity whatever. For 
the Law itſelf calls them to theſe offices, and nominates them to be the tutors 
ind curators of their own children, Ba. tutor, 23d April 1554, . 
I. Parbroth. Hence they are called, not tutors and curators, but Adminiſtrators 
in Law for their children; a name, which may be accounted for from theſe a- 
mong other reaſons, Firſt, The Law chuſes them, and forces them upon their 
children, by depriving theſe of the power either of electing other curators, T. 
4th Jaly 1681, Bartholomew, or of releaſing themſelves, in any other way, from 
the curatorial power of their fathers. Secondly, It does not require from them 
ſo much as it requires from ordinary tutors and curators, and gives them a more 
ample and a more diſcretionary power of adminiſtration ; for it preſumes from 
the beſt reaſons, that fathers are diſpoſed enough of themſelves to do every 
thing, which may be promotive of the intereſt of their children; and, therefore, 
that it has no cauſe to define, with a rigorous and minute preciſion, every particular 
of their duty. = » ; 

F 263. So a father has, during the pupilage of bis children, tutorial powers 
both over their perſons, and over their eſtates. The power, which he has over 
the former, entitles him not only to determine where they ſhall live and how 
they ſhall be educated, but alſo to corre& them for their faults. Indeed, this is 
not only a right, but the duty of every parent ; and not of parents alone, but 
of every one, who has the care of young people. The only difference between 
parents and others is this, that the Law will not enquire ſo narrowly into 
their conduct, and will not regard their ſeverity with ſuch ſuſpicious eyes, 
as it will that of others; becauſe *tis ſeldom, that parents wes in their cor- 
recion ; the violence of natural affection hinders them from extending their au- 
thority to an immoderate ſeverity, But if at any time they do it, they are culpable 
for the cruelty of their diſpoſition. Indeed, they never ought to exceed that, which 
may be comprehended under the denomination of the medicina correfionis of 
the civil Law. For correction may, in ſome ſort, be called medicine. It is 
uſed in order to amend the moral conſtitution of the children, to cure the. diſeaſes 
of their minds, and to put bad habits away from them. If it is uſed too fre- 
quently, and is carried to an immoderate ſeverity, its violence may make it produce 
either none, or very bad effects: if it is not uſed at all, the want of it may make diſ- 
eaſes, which, if the proper remedy were applied in time, might be cured by it, take 
o deep root in the conſtitution of the children, as to become incurable. Much, 
therefore, ought to be left to the diſcretion of the parent, who ought to apply 
it in ſuch cafes, and to give it in ſuch doſes, as he thinks will make it prove ſer- 
viceable: ut quos ad vite decora, domeſtice laudis exempla non provocant, ſaltem cor- 
recionts medicina compellat, I. u. C. de emend. propin. 55 5 

Beſides the power which he has over their perſons, a father has alſo, during 
the pupilage of his children, a tutorial adminiſtration of their eaten. The con- 
ſequence of which is, that they cannot, any more than other pupils, do by them- 
ſelves alone, any thing regarding the management of their affairs. Every thing is 
done by their father alone, without heir intervention. 

9364. In the ſame manner, after their pupilage, a father has, during the 
Mnority of his children, curatorial powers over their eſtates. I ſay, over 
their efares ; for the Law of Scotland gives every one, who has attained 
the age of Puberty, the power of diſpoſing freely not only of his perſon, but 
of his eſtate too, unleſs he has curators aſſigned him either 1) By the Law 
elf, that is, when he has a father alive, whom the Law conſtitutes the ſole admini- 

ator of his affairs, or 2) By ſome deed made by his father, during his liege 
falle in conſequence of the act 1696. Except theſe two caſes, every minor 
nas the full power of diſpoſing of his perſon, and of managing his eſtate, accord- 


ing to his car a2 
2 his caprice; for no man can be forced, if he does not incline, to chuſe 
IS. 82 v6 


4 B 80 = Therefore, 
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during the minority of his children, extends to their eſtates alone. In Virtue of 
this power, he has all the rights of adminiſtration, which other curators have 


minor is the principal perſon ; he does every thing; his curator does no moge 


does yet, in ſome reſpects, differ from other tutors and curators; for 1) He j 


he ſhould happen to be their next and lawful heir: for, if a ci Id may be {aid 


to name, by any deed made during his liege pouſtic, perſons to be their tutors ® 


Book v. 


Therefore, a father hath, ſummo jure, no power over the perſons of his Children 
after their pupilage. 1 ſay, ſummo jure: for if they live in family with him, he 
{till retains the jus domeſtice emendationis, he may correct them for their Miſe. 
meanours. But this his power of correcting is continually diminiſhed, as the year 
and the faculties of the children increaſe. The chief power which a father hath 


Therefore, his children can do no deed without his conſent. But he is 30 
more than curator of their eſtates. Therefore, he cannot do, by hin. 
Jelf alone, without their concurrence, any act of adminiſtration: for no Curator 
can; every thing is done by the minor, with the conſent of his curator ; ſo the 


than conſent. This is the general doctrine of the Law, and it is as true gf 
fathers, who are adminiſtrators for their children, as of other curators. 

89 365. But a father, who is adminiſtrator in Law for his children, tho he! 
ſaid to have tutorial and curatorial powers over their perſons and their eſtatez 


not, like other tutors and curators, liable as well for omiſſions as for intromiſſions; 
that is, as well for thoſe things which he ought to have done, but hath omit 
ted to do, as for thoſe which he hath actually taken upon him to do. He 5; 
liable for his intromiſſions alone, or for thoſe things which he hath actually 
done, The reaſon is; the Law preſumes, that a father will not omit to do any 
thing, which is for the intereſt of his children, Therefore, it repoſes much 
confidence in him, and hath not only made himſelf liable for his intromiſſion 
alone, but hath alſo given him power, 1696, c. 8. to nominate others to be tu- 
tors and curators of his children and of their affairs, after his own death, and to 
nominate them with this proviſo, that they ſhall be liable, each of them, for hi 
own actual intromiſſions alone, and neither for his own omiſſions, nor in ſolid 
for his co-tutors and co-curators. For the Law preſumes, that a father is as anx- 
ous, as he needs be about the welfare of his children, and that he will nd 
name any body to be their tutor or curator, who will be negligent to do their 
duty. 8 i „ 

But 2) A father is not, like other tutors and curators, obliged to find caution 
rem pupilli ſulvam fore: for the Law repoſes ſuch confidence in thoſe named by 
him, as not to oblige even them to find it; much more muſt it exempt himkl 
from finding it. However, in extraordinary caſes, in which it is evident that the 
minor or pupil runs a great riſk of loſing, a father may be obliged to find it, Js 
12th Feb. 1633, Govan, Nor is he obliged 3) To make oath de fideli adminiſie 
rione; for neither tutors nominated by himſelf, nor tutors of Law are bound to 
do it: nor 4) To make a judicial inventary of the particulars, of which ths 
eſtate of his children conſiſts for he ſeems not to be in any ſort ſuſpeded by 
La. - 58 | 5 

| Beſides, a father is entitled to the cuſtody of the perſons of his children, tio 


truſted in the hands of any body, he may, ſurely, be truſted in thoſe of his ov 
father, fince it is the ſirſt wiſh of every parent, that his children may fur 
him; and it is the aim and the end of all his labour to provide for their baff 
neſs and independence. 75 

§ 366. But the Law does not only conſtitute a father the adminiſtrator of the 
affairs of his children during his life; it has even, 1696, c. 8. granted him pow" 


curators aſter he ſhall be dead; and to name them, as it has been remalk 
with this ſpecial proviſo, that they ſhall be liable not for their omiſſions but fol 
their actual intromiſſions alone, and that they ſhall be liable, each of them, pol 
in ſolidum, as well for the reſt as for himſelf, but for himſelf and for ach“ 
his own adminiſtration alone. e. | 6 36 


\ | 
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207. But it muſt be remarked, that theſe tutorial and curatorial powers 
are peculiar to the father, and are veſted in him alone. They do not belong 
ether to the mother, or to the grand-father, or to any other more antient and 
nore remote progenitor of the children. is the father alone, whom the Law 
makes adminiſtrator for his children. Therefore, after his death, the right of 
aaminiſtration does not devolve cither to their grand-father, H. 713. or to their 
mother, or to any other. But they become ſubject to the tutorial and 
curatorial powers of thoſe, who either have been named by their father, are ap- 
ointed by Law, or are given by the Crown. | wy 

268, It remains to be remarked, that the Law having entruſted the tuition 
of children to their parents, it muſt be competent to their father, in caſe they are 
wrongfully detained by any one, and are deprived of their liberty, to bring a com- 
rlaint againſt thoſe who detain them, or to make application to the civil magi- 
irate, in order to get his children reſtored to their liberty, and to have thoſe, 
who unjuſtly detain them, compelled to produce them. And it is competent to 
him to do it not only during their pupilage, during which his power is very ample 
over their perſons, but alſo at any time during their life. For a father may, at 
ill times, be ſuppoſed to have ſo great an intereſt in the welfare of his children, 
33 entitles him to do for them that, which is eſſential to their happineſs, to wit, 
to get them relieved from a violent bondage. Indeed, the Roman Law was ſo 
mindful of the perſonal liberty of its ſubjects, as to make it competent for every 
individual of the people to apply for the exhibition and liberation of a free per- 
ſon, who was wrongfully detained by any one, J. 3. & 9. F. de homine libero ex- 
endo. How much more, therefore, mult a father be allowed to ule every le- 
gal mean for obtaining the exhibition or the liberation of his children, if they 
hall happen, at any time of their life, to be unjuſtly deprived of their liberty? 
Hence, action muſt lie not only to the father, but allo to the mother; nay not 
only to them, but to all the relations of the children : for the Roman Law made 
the action de homine libero exhibendo a popular one, and made it lawful for all and 
:very one of the people to bring it. Now, children are by the Law of Scotland 
accounted free perſons. | . 1 O 
But that this action may lie, it is plain, that the children muſt be wrongfully 
detained, i. e. they muſt be detained againſt their will by one, who has no right 
lo detain them. Conſequently, if the perſon, who detains them, has a right to 
% ſo, action does not lie. Thus, it is not competent to a father to bring an 
action for exhibition and liberation of his daughter from the company of her 
nulband. Fora huſband and a wife are bound to live together. "Therefore a 
huſband has a right to keep his wife in domicilio matrimonii, if ſhe is willing to 
ſtay with him; nobody can fay ſhe is wrongfully detained by him, /. 1. H 5. F. 
| 62 liberis exhib, Indeed, a huſband has an action for exhibition of his wife even 
againſt her father, if he detains her againſt her will from his company: becauſe, 
tho he is her father, he detains her wrongfully in this caſe, I. 2. F. cod.—Gen. 
( Ul. v. 24. In the ſame manner, a father cannot ſue for exhibition of his ſon, 
that he may carry him away from a maſter, to whom he has bound him appren- 
ice; becauſe his maſter has a right to detain him, unleſs he uſes him ill. 
lt is plain, from the nature of the thing, that all applications of this kind may 


dreſs the wrong, ſummarily, by petition and complaint ; and that they are en- 


the Roman Law invented for this evil the remedy of an exhibitory interdict, which 

4 i pronounced, after taking ſummarily cognizance of the cauſe. See 
29, 30, 43. F. 2 . | 

309. Laſtly, Fathers have a right to ſucceed to the eſtates of their children, 


2 chere is nobody exiſting, whom the Law prefers to the ſucceſſion before 
m. ne 


Of 


| be made not only to the Lords of Seſſion, but to every magiſtrate who can re- 


| litled to be determined ſummarily, without waiting the courſe of any roll. Hence 


TELE 


i Ce A7 bp 


* 


father and thy mother,” ſays IEHOoVAn, that thy days may be long upon 


patron. præſt. 


and ordained to be puniſhed more ſeverely than injuries done to any othen; 


hardly a crime fo monſtrous, which he would net dare to commit. 


Divine Law, and hath puniſhed, with a moſt juſt and moſt indignant ſeverity 
thoſe who offend againſt their parents. Hence a ſon or a daughter, who either 
beats or curſes either father or mother, is ordained by 1661, c. 20. in caſe the de. 
linquent is above the age of ſixteen years, to be put to death without mercy; 
in cafe he is below the age of ſixteen, but paſt pupilage, to be puniſhed arbitri- 


ly be put to death, ExoD. c. xxi. v. 15, 17 . 
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$ 370. HILDREN not only owe their being, but have eommonly the great 

eſt obligations to their parents. Therefore, they ought'to regard 
them with reciprocal love and affection, and ought to obey a dictate of the naty- 
ral Law, which is fo obligatory and ſo eſſential to the welfare of ſociety, that i 
was. promulgated from Mount Sinai, by the DIVIN TT himſelf. Honour thy 


the land, which the LoR D thy Gop giveth thee.* This commandment im. 
plies an obligation ſo indiſpenſible, that no differenee of ſex, of age, of rank, ot 
of abilities, can free one from its force. For every one is bound, at all times 
to reverence and to honour Bis parents “, J. bs H. 81. J. g. J. de obj. . Parent, et 


$ 371. Hence injuries done them are both accounted: to be more atrocious 


becauſe one, who can proceed to injure his parent, muſt have arrived at a degree 
of wickedneſs and inhumanity, which gives good-reaſon-to ſuſpect, that there i 


For this reaſon the Law of Scotland hath copied after the example of the 


rily. In this it hath copied after the ſanction of the Divine Law, which enactz 
that he, who either ſmiteth or curſeth either his father or his mother, ſhall ſure- 
But, becauſe this is a penal and a correctory ſtatute, its ſanction ought not to be 
extended either quoad delinquentem, or quoad delictum. Therefore one, who it- 
jures after this manner, not his father or his mother, but a remoter aſcendent, 
v. g. his grand-father or his grand-mother, 'onght to be puniſhed not by the or 
dinary puniſhment defined by the ſtatute, but by a pzna cxtraordinaria, propoſtr 
onable to the atrocity of the injury. For, without doubt, an injury, done t0 
a parent, is highly aggravated by this very circumſtance of the perſon, to who 
it is done, J. 7. $'8. J. d:injurits, Therefore, it deſerves to be more ſeverely pr 
niſhed than if it were done to an indifferent perſon, to whom the offender had 0 
extraordinary obligations, and whom. he had no extraordinary reaſons for honout 

ing and reverencing. 1 > 
Nor ought it to be extended qruoad delictum. Therefore, tho one, who doe 
verbal injury to his father or to his mother, ought to be puniſhed more ſevere) 
than one, who does the fame injury to a perſon, with whom he is not ſo cone“ 
ed; yet nobody can be-puniſhed with the pains of death for any injury which 
is merely verbal, unleſs he has actually gone ſo far as to curſe. either his fallt 
or his mother. „ 3 fd 
In the ſame manner, one ought not to be puniſhed capitally for any real in 
ry done to either of them, except he actually beats them. ?Tis true, this ſeem 
to admit of one exception: for, if the delinquency was not, indeed, 2 
complill 


* Hence, a tranſgreſſion of that veneration, which is due to them, is called %u ad Pupr ICA PTY 
TEM pertinens, l. 1. S 2. F. de obſeg. parent. fl 
+ * Omnes qui adverſus patres armantur, in omni mundi parte infamia notantur, ſays che /. 

Co I I, & 4. 
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compliſhed, but was, as the Lawyers ſpeak, in actu proximo, that is, if the delin- 
gent had done all which lay in his power to accompliſh his deſign, but was hin- 
ire either by chance or by force from completing it, the puniſhment ought to 
T.. the fame as if the crime had been perfected ; becauſe the delinquent ſeems to 
he as culpable in the one as in the other caſe, ſince he not only had the 
nicked purpoſe of committing. the crime, but alſo did all which he could 
o carry his deſign into execution. Beſides, it was, in no fort, owing to him, or 
o a change of his mind, that it was not actually accompliſhed. 
$ 372. But if an injury merely verbal is, in any caſe, puniſhed fo ſeverely, 
with how much more ſeverity ought he to be punithed, who has arrived at ſuch 
1 monſtrous pitch of depravity of heart as to imbrue his Hands in the blood of 
his parent! Accordingly, the Law of Scotland hath moſt juſtly provided, 1 594, 
224. that every one, who ſhall be, by an aſſize, convicted of having ſlain either 
lis father or his mother, his grand-father or his grand-mother, ſhall not only ſuf- 
fr the ordinary puniſhment which the Law ordains to be inflicted on murderers, 
i.e. the pains' of death, and of eſcheat of moveables, but ſhall alſo loſe all his he- 
citable eſtate, which is, in the act, deſcribed by the words lands, heritages, 
tacks, poſſeſſions ;* and that, not only for himſelf, but for all his deſcendents 
or poſterity in linea recta: and it is further enacted, that all the heritable eſtate, 
which belonged to the delinquent, ſhall immediately go and appertain to the next 
collateral and neareſt of blood, who would have ſucceeded in default of the de- 
linquent and of his deſcendents. In this manner does the Law of Scotland 
ew its abhorrence of a crime, which has been odious to every nation that did 
not conſiſt of abſolute barbarians. 5 . 
It is remarkable, fir/}, that the act mentions fathers, mothers, grand-fathers aud 
grand-mothers alone: but it appears, both from the rubric, from the preamble, 
and from the purview of it, that it ought to be extended to great-grand-fathers, 
great-grand-mothers, and every parent or aſcendent, however antient and re- 
mote, The reaſon, for which the act makes not expreſs mention of any remo- 
ter aſcendent than grand- fathers and grand-mothers, ſeems to be, becauſe it is 
{dom that one can, during the life of a remoter parent, be come to ſuch 
ripe years as to be capable either of entertaining the moſt diſtant thoughts of kil- 
ling him, or of putting any ſuch deſign into execution (5 78, 174.) £ 
But tho it is plain, that it ought to be extended to thoſe who kill any of their 
aſcendents, it is not true, converſly, that it ought to be extended to parents who 
| kill their children, or to aſcendents who kill thoſe deſcended of them. For the 
at ſpeaks of the other caſe alone, and ſeems to have purpoſely omitted that of 
aicendents killing their deſcendents; becauſe they do not appear to be ſo odious 
and fo monſtrous delinquents, and ought therefore to be left to the ordinary ſan- 
ction of the Law. | „ | nw 
It muſt be remarked, ſecondly, that it is not enough, that the delinquent 
$ ave actually committed the crime; it is neceſſary alſo that he be, by the verdict 
of an aſſize, convicted of having committed it; elſe his next collateral will not 
be admitted to enter on poſſeſſion of his heritage. For the ſtatute is ſtricti juris, 
N. 3d Feb. 1674, Oliphant ; and means, that he alone ſhall be held to be guilty 
#00 has been found, by the verdict of an aſſize, to have committed the crime. 
373. Children are bound to reverence and to honour their parents (5 369. ). 
his honour and reverence, which is due from them, is not peculiar to one pa- 
rent more than another; it is due to the mother as well as to the father, to more 
remote parents as well as to thoſe who are more near. No doubt, greater re- 
| \crence and regard are due to thoſe out of whoſe bowels we are, than to thoſe, 
| 0 Whom we are not immediately {prung ; becauſe we have to the former 
obligations, which are both greater and more immediate, than thoſe, which we 
we to the latter. 5 e 
5 1 children are bound to honour their parents, it is plain, that they 
ut be bound to aſſiſt them, when in diſtreſsful circumſtances, and to maintain 
4 C them 


1 
5 — 
— i 
— — ny a > . — 


are parents bound to maintain their indigent children; but children are reciproj 


diſtrah. d. J. 1. $13.—#F. 20th Ju 1710, Brown. 


of the ſummary roll, that they may be quickly diſpatched. 


like others, be called dccording to the common form, muſt have the 5, 


be iſſued, and the cauſe finiſhed in a very few weeks. 


and every body knows, that the Commiſſaries of ED iN BU ROH are Judge 


286 Of the Duties, Obligations, Bock y 


them when in want. Hence, the Law of Scotland hath made the obligation 
of parents and children to maintain one another, reciprocal. So that not onl 


ly bound to maintain their indigent parents, in remuneration of that afegig 
with which their parents regarded them, of that care which they took of then 
and of thoſe obligations which they have to them, J. 5. F 1, 2, 13, 16, F. d 
agn. et alend. lib. I. I 3. 2. F. de adm. et per. tut. I. 1. 4. F. de tut, d jo 


The order, in which children are liable to this obligation, is juſt the reve 
of that, in which parents are liable to it, and may be eaſily learned, murati; yy 
tandis, from what has been ſaid concerning it ($ 354. /qq.). For ſons and daughs 
ters are liable in the firſt, grand-children in the ſecond, great-grand-children h 
the third place, Oc. ” | RO: 

The obligation ceaſes, in this caſe, for the ſame reaſons, for which it has be 
ſaid (§ 361.) it ceaſes in the other: 1) When the parents are not indigent, by 
% facultatibus, able to maintain themſelves; 2) When the children are indicen, 


and are not in facultatibus; and 3) It is commonly ſaid to ceaſe, when the . 


rent has done ſome enormous injury to the child. But one may well be alloned 
to think, that the obligation, by which children are bound to maintain ther 
indigent parents, ceaſes not on any injury however atrocious, which a parent cn 
do to his child. It ſeems to be ſhockingly inhuman to ſay it does. Iniquiſinm 
enim quis merito dixerit, patrem egere, cum filius fit in facultatibiu. Children one 
greater obligations to their parents, than parents to their children. Therefor, 
nothing can releaſe children from that obligation; nam licet legum contemftor x 
inipius ſit, tamen pater eſt. It is perhaps true, on the other hand, that childra 
may fo greatly abuſe their parents as to caucel the obligations under which thek 
lie to maintain them, not indeed for ever, but till the children amend ther 
temper, their manners, and their behaviour. 8 WY 

§ 374. It may not be improper, in this place, to remark, that actions of al: 
ment, that is, actions brought by one againſt another in order to recover a dt 
cree for an allowance for his maintenance, are, 1696, c. 21. ordered to beds 
cuſſed ſummarily, without abiding the courſe of any roll; becauſe queſtions 
this kind cannot, by their own nature, admit of delay. If it were necclar, 
that they ſhould go through all the tedious forms of ordinary actions, the jy 
fon, who was ſuing for the exhibition, might ſtarve in the mean time. Dun 
Roma deliberat, pereit Saguntus. Therefore, they are entitled to the bencit 


But they are not ſo highly privileged, as to be allowed to be brought into 
court per ſaltum by petition or bill: for the Lords of Seſſion are, by tit 
act, expreſsly prohibited to grant any aliment to any perſon upon petition 0r bil, 
even tho there ſhould be an action depending before the court between the par 
ties concerned; and it is enacted, that aliments ſhall not be granted, unl 
libelled ſummons is iſſued and executed for that effect; which ſummons mull 


bur marked on it, muſt be given out by the advocate marked for the pul 
er to be ſeen by the advocate marked for the defender, muſt be returned i- 
non form, and may then be diſcuſſed ſummarily. 


Since caulcs alimentary cannot admit of delay, and yet a libelled fummors mull 
ve iſſued and ſerved, it is therefore juſtly provided, A. 29th Tune 1672, that 
ſummonſes in cauſes alimentary ſhall be privileged, and ſhall be executed on 6 a 
6 days, to wit, fix for the firſt and ſix for the ſecond diet, that is, the in llit, 
allowed the defender, ſhall be no more than 12 days. So that the ſummon ab 


I remember to have read, that actions of aliment can be brought before 5 
court of ſeſſion alone. But no ſuch thing ſeems to be inſinuated in the ſtalie 


petetk 
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rent to all actions of ſeparation and aliment between huſband and wife. I be- 
ere, indeed, that, in all other caſes, actions of aliment uſe and perhaps ought 
> be brought before the Court of Seſſion; becauſe it has a nobile oſſicium, and 
therefore the moſt proper court, before which queſtions, like alimentary cauſes, 
at are by Law left entirely to the equity of the Judge, can be debated. For in them 
depends on circumſtances. So the Judge ought to attend to the whole com- 
lexion of the caſe, and the circumſtances of all the parties concerned in it, and 
» do what appears upon the whole to be moſt juſt and reaſonable. Urrubigue 
index inter pondt, quorundam neceſſitatibus facilins ſuccurſurus, quorundam ægritudiui: 


an ox gquitate hec res deſcendat, caritateque / anguinis, ſingulorum deſideria perpen- 
diem opor tet, I. 5. $ 2. FV. de agn. et al. lib. iq | 
F 375. But children are not regarded by the Law of Scotland in the ſame light, 


n which they ſeem, in ſome ſort, to have been viewed by that of the Romans, 
the property of their parents: for the patria poteſtas does not extend among 
; ſo far as it did among them. They are conſidered as perſons different from 
their parents. Of courſe, they are capable of holding eſtates proper to them- 
ſelves. e | . . N 
Hence they do not, by the Law of this country, acquire to their parents, 
but are capable both of acquiring and of holding property for themſelves. Of 
courſe, they may acquire to themſelves, either by their own induſtry, or by the 
lberality of others. os 
376. Every thing, therefore, which children acquire by their own induſtry, 
that is, cither by the labour of their bodies, or by the ingenuity of their minds, or 
by both, is acquired not to their parents, but to themſelves. And it is fo, whe- 
ther they live in the ſame family with their father, or in a different one from 
him; whether they have or have not employments. 1 
"Tis true, if they have employments, and are able to maintain themſelves, their 
parent is entitled to demand board from them, in caſe they live in his family. For 
a parent is not bound to maintain his children, in caſe they are in facultatibus, able 
to maintain themſelves (§ 361.). But, if he neglects to ſtipulate it from them, 
he 15 not entitled to demand it: for he is preſumed to maintain them ex pie— 
[ate, | | 
lf they have not employments, and depend on their father for their mainte- 
F"ance, it is their duty to do all, which they can do, to recompenſe him for his 
action. Therefore, they ought to be as uſeful to him as poſſible. Tis true, 
tardihips ought not to be impoſed upon them. Indeed, they ſeem not to be com- 
pellable to work to their parents. But, in caſe they agree to do it, they are not 


nabe an antecedent ſtipulation for it. For they may well, in theſe circumftan- 
cc, allow the profits of their bodily labour to go to their parents, to com- 
pciiate for the expence of their maintenance, Di. 350. | 


dem; deeds may be made in their favour ; ſettlements may be made upon them; 
Kracies may be left them; inheritances may deſcend to them ; either particular 
things, or eſtates, may be made over to them; and the things, which are thus 
conveyed to them, are acquired to themſelves alone. In ſhort, deeds either in- 
oog or mortis cauſd may be made in their favour, and they may thereby 
make acquiſitions to themſelves. | nnd pas) | 

1 378. Since their perſons are different, and they are capable of holding eſtates 
werent from thoſe of their fathers, it is plain, that they may both acquire from 
«er fathers, and bring themſelves under obligations to them as well as to others. 
Rr irs all onerous contracts may ſubſiſt between them. They may buy and 
"wh OE grant and take leaſes; and they may make loans between them- 
1. £5 true, deeds made between them are, in ſome caſes, more liable than 
Diets to be ſuſpected, becauſe of t hen carneſs of the connexion, which ſubſiſts 


between 


titled to demand hire for the ſervices, which they may perform, unleſs they 


9.377. They may acquire not only by their own induſtry, but alſo by the li- 
berality of others. Thus, preſents may be given them; rights may be granted 
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between them. Therefore, the Law puts it upon him, in whoſe favour a deed 
is made, to prove otherwiſe than from the deed itſelf, that it was granted for 
an onerous cauſe. But, if it is proved to be onerous, it gives it the lame elle; 
which it gives deeds of the ſame kind in other caſes. ; 
$ 379. But children may acquire from their parents as well without as fa 
onerous cauſes : for gratuitous deeds, made in their favour, are effectual. 

Hence property may be conveyed to them; aſſignments may be granted j 
their favour ; ſettlements may be made upon them; and they may become crelity; 
of their father. For rights may be acquired by them; but they become cred. 
tors of their father, who granted theſe deeds, as ſoon as rights are acquired by then, 
Of courſe, they may either demand from him or ſue him for performance g 
thoſe obligations, under which he has brought himſelf to them, according to thy 
terms of them: for they have all the rights, which other creditors of their father 
2 provided they have rcally acquired rights, or have actually become cue 

1tors. | | 

$ 380. I fay, provided they have actually acquired rights. For rights, which 
are not acquired without- writ, are not acquired by them, till the written deed 
by which the rights are conſtituted, are actually delivered either to themſehe, 
or to ſome body to their uſe. Then, and not till then, do the children acquir 
them, or become creditors of their fathers. The reaſon is, becauſe no unilateri 
deed is effectual without delivery: for it is in the power of the perſon, wh 

rants it, either to deſtroy or to cancel it, as long as he keeps it in his own c- 
ſtody. Beſides, he, in whole favour it is made, as he could not compel the 
grantor to make it, ſo he cannot compel him either to exhibit or to deliver it, 
St. 10th Jan. 1668, Glencorſe. But it becomes effectual, as ſoon as it is delivered, 
Of courſe, the children acquire at that time rights, of which they cannot be de 
prived by any poſterior deed of their father. 

But it muſt be remarked, that delivery is not eſſential to the validity of deed, 
made by parents in favour of their children; they are effectual without it. For tle 
Lav thinks, that parents are the moſt proper perſons for having the cuſtody di 
deeds made by themſelves in favour of their children; and that children ouglt 
not to be too ſoon independent of them. Therefore, deeds, made by parents i 
favour of their children, are effectual, ſuppoſe they ſhould be found in the cuſtody 
of the grantors of them, or in their repoſitories at their death ; and that, without 
reſpect to the time, at which they bear to be dated, Du. 11th Nov. 1624, (iu: 
_ drenof Wallace.—2oth Feb. 16:9, Lord Cardroſs.—St. 26th July 1677, Stevenſom- 
F. 16th Dec. 1712, Monro, For a parent, in whoſe cuſtody ſuch a deed b 
found, is by Law preſumed to have willed, that it ſhould be effectual; andto 
have renewed it, perpetually and in every inſtant, from its date to the time of l 
death. And it holds him, in caſe he has not cancelled it, to deliver it at that 
time. | | | | 

$ 381, Since a right is acquired at that time alone, at which the deed is eu 
delivered, it is plain, that the validity and the effects of it muſt depend on the 
condition, in which the grantor of it was at that time. If he was in facuratin 
at that time, the deed is not voidable at the ſuit of creditors, either prior or . 
ſterior: for the perſon, who granted it, had both power and ability to grant! 
he was able, after granting it, to pay his debts. Of courſe, he had power to al 
poſe of the ſurplus, which remained after clearing them, as he pleaſed : for e 
' proprietor has abſolute power over his own property. Therefore, he had pod 
to make the deed, granted by him. Of courſe, it is good againſt creditors, 9 
6th Far. 1677.—11th Dec. 1679, Children of Monſewell.—Fo. 7th Feb. 107% 
Hamilton. —12th Fan. 1697, Creditors of Kinfawns.—1 1th Feb. 1697, Camp 
Bat, if he either was inſolvent at the time of delivery, or became inſolvent by ll 
king it, it is void againſt his creditors, and is liable to be ſet aſide at theit ul 
The reaſon is, that it is held to be granted a no habexge poteſtatem + for the e x 


of every debtor may, in ſome ſort, be ſaid to be the property of his cede 
| herelole, 
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Therefore, he is not allowed to hurt them by making gratuitous deeds; becauſe 
+ has no power to diſpoſe of their property. Of courle, if his eſtate is not able 
to clear his debts, he has no ſurplus,” which belongs to himſelf, and of which 
be has power to diſpoſe. A deed therefore made by him in favour of his children, 
 voidable by his creditors ; becauſe by it he diſpoſes, in ſome ſort, of their pro- 
585 It is, therefore, of the utmoſt importance to know the preciſe time, at 
«hich deeds, made by parents in favour of their children, are delivered. For 
the validity and the effects of them may depend upon it. 04 
Parents have a ſtrong affection for their children, and wiſh to have them liberal- 
|; provided. Hence, the Law pays no regard to the date, which deeds, made 
by them in favour of their children, bear: for it ſuſpects, that they may be ante- 
Hed, in order to render them effectual. Therefore, it preſumes, that they were 
ldivered not at the time at which they are dated, but either at that at which 
they are produced, or at that of the death of the grantor. Of courſe, it puts it 


on him, who produces them, to prove, that they were delivered ſooner, if he ſays 


they were. Aﬀirmanti, non negantt incumbit probatio. The Law allows it to be 
{1ied, that they were delivered ſooner. Of courſe, he mult prove it, if he affirms 
they were, Sr. 14th Nov. 1676, Inglis. —Fo. 24th Ju 1701, Chicfly.—16th 


Nov. 1697, Simpſon. Delivery is proveable either by witneſſes, by oath of party, 


or by writ. | 14 75 | 

1583. Since deeds, made by parents in favour of their children, become effe- 
Qual upon their delivery, it is plain, that this maxim mult apply to all the deeds 
granted by them. Therefore, all thoſe, which are delivered during the ſolvency 
of the father, are effectual to the children; thoſe, which are poſterior, do not 
cancel thoſe, which are prior, Du. 2oth Feb. 1639, Lord Cardroſs. Thus, if a 
fither grants more bonds than one to his child, they are all good; the laſt does 
not cancel all, which were granted before it. The reaſon 1s plain ; the father, 
In caſe he had intended to cancel the firſt ones, ſhould either not have allowed 


hem to remain in the cuſtody of his children, or have declared, that the laſt ſhould | 


ancel the firit. As long as the deed remains in the cuſtody of him, in whoſe 
fa our it is made, the right remains with him, and he continues to have it. In 
order, therefore, to deprive him of it, it is neceſſary that he diveſt himſelf of it, 
either by reſtoring the deed to the grantor or otherwiſe. If the parent grants 

5 ores N deed without getting the former one cancelled, both of them muſt 
e effectual. | Fs | 8 

Indeed, he may perhaps have neglected to retain to himſelf a power either of 
altering, of cancelling, or of. revoking it. In this caſe, the child, who is the 


prantee, cannot be compelled to reſtore it. Therefore, he cannot be deprived of 


his tight, unleſs he is willing to diveſt himſelf voluntarily of it. But it is pro- 
bable, he will not refuſe to do it, in caſe he fees that a more beneficial deed is 
going to be made in his favour. | | 


The fame obſervation holds, in caſe the grantor declares, that the prior deed 


hall be cancelled by the poſterior one, and that both ſhall not be effectual. Tis 
rue, the grantee, in caſe the right which he acquired by the prior one, is inde— 
pendent of the grantor, may refuſe to accept of the poſterior one, and may hold 
ey the firſt.” But he may accept of the poſterior one; and, in caſe he accepts of 


he loſes the benefit of the other. For he muſt accept of the deed on the 


b. 1709, Burnet, . 
| But this rule admits of two exceptions. - — 
Firſt ; Every deed, made by a parent in favour of his children, is held to be 
ade in ſatisfaction of obligations, under which he brought himſelf to them-by 
H contract of marriage. Therefore, they cannot demand performance both 
( thoſe obligations, and of the poſterior deeds made in their favour. The rea- 
on 15, that he became, by his contract of marriage, debtor to his children. 
4 D But 


ems, on which it is granted him; both of them cannot be effectual, F. 24th 
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ſtored to him. Beſides, the obligations, contained in it, are not made to wy 
viduals. They are made to perſons unknown. So there is not any reaſon for 


— 
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But debitor nunquam pre umitur donare. The contract could not properly * * 


preſuming, that the father meant both to ſubſiſt, Home, Dec. 1683, Ins 
Fo. 25th June 1706, Davidſon. —D. II. 14.5. 14th Dec. 1739, Pringle of Syminoun 

Indeed, if he appears to intend them both to ſubſiſt, the poſterior deeds wii 
not cancel the prior contracted obligations. Nam preſumptio cedit veritati. Hm 
Dec. 1683, Innes. 15 | . . 

Secondly ; A portion, given by a father with his child in marriage, is held to be 
given in ſatisfaction of all former proviſions made for him, either by contrag q 
marriage, or by bonds, or by other deeds. The reaſon is, becauſe one is preſs 


med to give his child at marriage all, which he intends to give him. Therefor 


all former deeds, made in his favour, are extinguiſhed, . ſatisfied, and cancelled 
the portion, unleſs it is ſpecially declared, that they thall remain, notwithſtand. 
ing, effectual, and that it is given over and beſides them, M. 15th Dec. 1 56g 
Cockburn, —St. 29th June 1680, Young.—Fo. 22d June 1680, Seton. —aꝗth Jun 
1681, Dowes. — 27th Nov. 1685, M*Intoſh,—28th Fan. 1688, Aytoun,—19 
Nov. 1698, Sydſerf.—gth Feb. 1699, Earl of Northeſk.—N. 107.—H. 2215 
1. 56. e | 2 | . $4 | 

I fay, former deeds: for deeds, granted after the portion is given, are not it 


fected by it; becauſe they are poſterior to it, and by granting them the gran 


{hews plainly, that he gave them over and beſides it. 
$ 384. It follows from the principles, which have been explained, that dec, 


taken by parents in favour of their children, confer no right on the childr, 


as long as the parents keep them in their own power, and do not do that whichi 
neceſſary for completing the right of the nominal grantees. A man, who lend 
money, may cauſe the debtor to grant his bond payable either to himſelf, ori 
any other perſon whom he pleaſes ; becauſe it is of no importance to the debta, 
to whom he binds himſelf to pay; and, in caſe it were granted to the real cred 
tor, it might be aſſigned by him. Therefore, if a parent takes a bond payalt 


to his child, the child acquires no right to it, as long as his parent retains it in hi 


cuſtody, and does not deliver it to him. The parent may either deſtroy it, a 
demand from his debtor one payable to himſelf. The child has no right to fit 
either the debtor for payment, or his parent for exhibition of it. But he acquits 
right to it, and becomes the real creditor, as ſoon as it is delivered either to him 
or to another for his behoof. J ſay, for his behoof for, if it is not delivered exp 
ly for his behoof, it continues under the power of the father as much, as if ie 
had retained it in his own cuſtody, K. 6. In the ſame manner an aſſignmell, 
taken by a father in favour of his child, gives no right to the child, as longs 


the father retains it in his own cuſtody: for he may deſtroy it, or he may demand 


from the aſſignor another in favour either of himſelf or of another, Sr. 15th ft 
1662, G ant.—22d Dec. 1674, Marquis of Douglas.— 5th July 1677, King! 45 
vocate. But, if he either delivers it to the aſſignee, or does that which b le 
ceſſary for completing his fight, he is diveſted of all right to the thing aſſigned; 


and it is fully veſted in the perſon of the child. Suppoſe it, for inſtance, to be 


an aſſignment to a bond, which he takes in favour of his child. The child &. 
quires full right to the bond, in caſe the aſſignment either is delivered to hin, 
or is intimated to the debtor: for intimation made to the debtor veſts the ſl 
in the aſſignee. Of courſe, it diveſts the father, and that, -tho he retails the 
aſſignment in his own cuſtody, Di. 106. Again, in caſe. a father takes a ® 
veyance either of land or of any other thing, which can be ſeiſed, in favour. 
his child, the child acquires a complete right to it, as ſoon as either the deed 
delivered to him, or ſeiſin is taken in his name: for the father is then dv 
St. 10th July 1669, Garner. — Di. 106. 15 N h 
But it muſt be remarked, that this holds in thoſe caſes alone, in which if 


deed is purchaſed with the money of the parent. If it is purchaſed with the * 
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money of the child, the father neither has nor can have any right in it; for 
te had it not in his power either to have taken it effectually in favour of himſelf, 
or, in caſe he had taken it in his own name, to have deſtroyed it. He could 
it beſt be no more than truſtee and adminiſtrator for his child, St. 18th Feb. 
1671, Dundas. is the ſame, in caſe the deed is gratuitous, and is made vo- 
untarily by the grantor in favour of the child: for the father had no power 
to compel it to be granted. Of courſe, he acquires no right by it; he is not en- 
u ed to compel the grantor to make another in favour of himſelf; much leſs is he 
entitled to deſtroy it; for it is not his deed. 5 | 1 

(385. Since children are capable both of holding and of acquiring eſtates dif- 
ſerent from thoſe of their parents, they muſt, of courſe, have the abſolute power 
of diſpoſing of them: for every proprietor has the diſpoſition of his property. 
Tis true, they are, during their nonage, under the guardianſhip of their father; 
for he is the lawful adminiſtrator of their affairs ( 362. %.); during their pupilage, 
he has tutorial powers both over their perſons, and over their eſtates; during 
their minority, he has curatorial powers over. their eſtates. But as ſoon as they 
come of age, they acquire, like other majors, the power of managing their own 
affairs: and, if during their nonage they are ſubject to the adminiſtration of their 
father, their condition is not much different from that of others. | 

$ 386. Laſtly, They have a right to ſucceed to the eſtates of their parents, 


Faccording to the eſtabliſhed order of ſucceſſion. 


r rr 
Of Baſtards. 


9387. E RE men to conduct their amours by the ſuggeſtions of ſober diſ- 

paſſionate Reaſon, and to direct them towards that end, for which 
alone their loves were intended, every male would have his own wife, his own 
family, and his own chil-'- 1. Mankind, living in pairs, fatisfied with one ano- 


cher, and ſeeking not after irregular pleaſures, would produce a lawful and a be- 
loved offspring. But nature ſeems not to affect perfection in any of her terreſtri- 


al works; and the folly, paſſions, and poverty of many individuals of human 
kind impel them, in order to ſatisfy the violence of their luſts, to give being to a 
Ipurious breed, the unexpected iſſue of dalliances which are wiſhed to be fruit- 
les. For their bodies are material, and are organized like thoſe of other ani- 
mals. They are actuated, independently of their own capricious volitions, by 
Violent luſts which muſt be ſatisfied; elſe they allow not thoſe, poſſeſſed by them, 
to be at reſt. But the poor and ftraitened circumſtances of ſome, and the pride, 
ambition and folly of others, make them think it either impoſſible or inconveni- 
ent for them to marry. Hindered therefore by that, which they apprehend to 
be eceſſity, from ſatisfying, in a lawful way, thoſe paſſions, which muſt yet be 
$/atihed, they either plunge themſelves into the poiſonous embraces of proſtitutes, 
or ſeduce, by their inſinuating language, the modeſt and reluctant to yield to the 
impulſes of nature, and to admit them to the poſſeſſion of all their charms. . 
Thus, regardleſs of the end, for which the ſexes were diſtinguiſhed, they not only 


wich, but, fo they enjoy a momentary bliſs, are even uneaſy, til] time makes them 


3 that their amours are vain and fruitleſs. ̃ 
But, contrary to the wiſhes of the parents their mutual dalliances are ſome- 
8, 


= crowned with unexpected ſucceſs, and are productive of a ſpurious off- 


has Hence, beſides thoſe, who have been called lawful, or legitimated chil- 


(9333. ), others, called baſtards, are ſometimes born. They may be defined 
to 


to be children, who are born out of lawful wedlock, and either are not ora 
not be legitimated by the ſubſequent marriage of their parents.” They are g 
led ſometimes Fu, ſometimes natural children. The Roman Lawyer 
they are called ſpurious Tap» 714 cep, id eſt, a ſatione, l. 23. F. de fiat by 
$ 12. J. de nuptiis ; and they are called natural children, becauſe they are th 
iſſue of embraces, to which nature prompts their parents, and which are not cn 
ducted by the ceremonies introduced by civil Laws. 
But natural children are commonly oppoſed to inceſiuous and adulterous baſtay 
Inceſtuous ones are © thoſe who are the iſſue of inceſtuous embraces (4 | 
/79.) ; adulterous are © ſuch as are the iſſue of adulterous embraces? ($ 1780 
and, * the iſſue of embraces, which are not either inceſtuous or adulterous, wy 
are therefore not marked by an unnatural turpitude, are called natural chi. 
dren. 210 . WEN | 

\ 389. Irregular amours are found by experience not only to contribute lit 
but even to prevent the multiplication of human race. Beſides that they are con: 
monly fruitleſs, they enflame the paſſions of mankind, make them overleap tel 
boundaries which nature has ſet to their powers, and thereby introduce innum 
rable diſeaſes among human race. Thus, men are frequently debilitated, a 
women rendered barren by them. So that, when the heat of their voluptua 
inclinations is abated; and they would with to leave children behind them, thy 
are become incapable of propagating their kind. ile 
ue leſs a man is able to reſiſt the attacks of one paſſion, he muſt be the mar 
liable to be overcome by the violence of every other. He muſt contract an in 
becillity, over which every impulſe muſt be able to prevail. Thus, a heed 
gratification of brutal luſt, unmixed with every refined and delicate idea, mul 
become an inlet to much corruption; it muſt make the mind contract by degres 
a corrupted taſte and debauched habits, and that the more, that one muſt ofia 
be obliged to make light of the morality of his character, and to employ tit 
moſt flagitious means, in order to accomplith his diſhonourable purpoſes. 

But the babes, who are the iſſue of unlawful embraces, are not - acceſlary tt 
the guilt of their parents; and they are human creatures. Therefore, the Lax 
ought not to allow them to periſh. It ought to take them into its peculiar pn. 
tection ; becauſe it can hardly expect, that parents will be of themſelves diipol! 
to take care of children, whom they wiſhed never to ſee the light. | 

For theſe reaſons the Law, at the ſame time that it hath, in order to precell 
the propagation of ſpurious children, and to induce men to marry, 1) Appoiltl 
puniſhments to be inflicted on ſuch as violate their chaſtity, hath alio 2) Taka 
care to provide for the welfare of ſuch natural children, as happen to be pt 
pagated. 1 1 a ; | 
© $390. In order to hinder men from giving looſe to every impulſe of their li, 
and thereby to oblige them to marry, the Law ordains ſuch, as commit fort 
tion, as well as thoſe who commit inceſt or adultery, to be puniſhed in an ignomiſ 
ous manner *. For, 1661, c. 38. it is enacted, 1) That the Juſtices of the pet 
ſhall put in execution the Laws made againſt ſuch, as are found to be guilty ofti 
fin of fornication ; 2) That they ſhall either levy or cauſe. to be levied from th 
foraicators pecuniary mulcts proportionable to the quality of the offenders, and o 
the degrees of their offences, viz. for the firſt fault committed by a noblemal, 
L. 400 Scotch ; by a baron, L. 200; by any other gentleman and burgeh 
L. 100; by a perſon of inferior rank, L. 10 ; 3) That theſe penalties 12 

| ol 


* Fornication is the delinquency of * thoſe, who have copulation without being married to one moe 


without being guilty either of inceſt or of adultery.” The puniſhments of the two laſt crimes have been ef 
already (F 177, 178.). 13 | | 5 wh 

'+ A propos to the preſent argument is a caſe reported by Mr. FoaBESs, gth Now. 1709, Sandilands v. Part 
The judgment itſelf, and the reaſons aſſigned for giving it are, both of them, curious. I ſhall, thereſole 
leave to inſert the words of the report. * John Purdie, fined by the Juſtices of peace in one hund 1 
Scotch for fornication with Chriſtian Howiſon his ſervant, conform to the ad 38. pariiament on 


Dr 


| 
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bled toties quot ies, according to their relapſes, the degrees of their offence, 
ad the quality of the offenders; 4) That they ſhall be levied not only from 
de man, but alſo from the woman, according to the quality and the de- 
e of the offence of each of them, the one without prejudice to the other; 


r each of them, the one as well as the other, is guilty of a delinquency, 


1d muſt therefore undergo that puniſhment, which the Law obliges them, as well 


« other delinquents, to ſuffer for their crimes ; 5) That one half of theſe penalties 


an be applied to pious uſes in the pariſh, within which the offence was commit- 


le to pay the pecuniary mulcts, impoſed by the act. 


d, or the offenders live; that the other half be divided into two equal 
arts, one of which ſhall be given to the informer and proſecutor, and the other 
lied in the ficſt place to the ſatisfaction of the conſtable, or others 
mployed to bring the offenders to juſtice; and in the next 9 if any ſurplus 
emains, either to pious uſes or to pay the conſtables for their ſervices in other parts 
their office. 1 wrt BY 
But the poor have paſſions as well as the rich. Hence thoſe, who commit 
mication, may frequently happen to be unable to pay the fines impoſed upon 
hem. Therefore, it is enacted, 1567, c. 13. * 1) That every perſon, female as 
ell as male, convicted of having committed fornication, for the firſt fault ſhall 
ther pay the ſum of L. 40 Scotch; or be impriſoned and fed on bread and {mall 
Iink for 8 days, and then be preſented bare-headed at the market-croſs of the 
own or pariſh to which the offender belongs, there to ſtand faſtened, ſo that 
e or ſhe may not remove, for two hours: for the ſecond fault, ſhall either pay 
oo marks; or be detained in priſon and fed on bread and water alone for 16 
lays, and then be preſented at the market-place, with their heads not only bare, 
ut ſhaved: for the third and every ſubſequent fault, ſhall either pay L. 100 
cotch; or be impriſoned and fed on bread and water for 24 days, then 
e taken and ducked thrice in the deepeſt and fouleſt pool or water of the ſaid 
own or pariſh, and thereafter be baniſhed it for ever: 2) That the provoſt and 
ailiffs of boroughs, the high court of Juſticiary, or any others commiſſioned by 


is Majeſty, ſhall judge perſons accuſed of fornication ; ſhall ordain the pains of 


aw to be inflicted on thoſe convicted of it; ſhall cauſe pecuniary mulcts to be 
vied from ſuch reſponſible perſons, as chuſe rather to pay money than to 
ndergo ignominious corporal puniſhments ; and ſhall cauſe the corporal puniſh- - 
ents of impriſonment, ec. to be inflicted on ſuch as either refuſe or are not 
\ 391. Theſe are the only F acts, which the Scotch parliament enacted againſt 

ornication. One, if not both of them, muſt be held to be ſtanding in force at 
reſent. For they were ratified by 1690, c. 25.—1696, c. 31. is true, the 
reat change, which the opinions as well as the cuſtoms of Scotland have under- 
lone during the laſt century, hath hindered them from being of late executed ſo ri- 
zoroully as they uſed to be by our forefathers, to whom this appeared to be one 
i the moſt filthy, abominable, and odious crimes. We, their degenerate poſte- 

ty, pretend to have extended our views of human affairs, and have therefore 
Enbraced a political, moral, and religious ſyſtem different from theirs. Hence 
e have been led not only to laugh but to connive at that crime, which they 
4 E purſued 


being the eldeſt ſon of an heritor, and ſo a gentleman in the conſtruction of Law: when charged for payment by Tho- 
nz anch land collector of theſe fines, he ſuſpended upon this ground, . that the fine was exorbitant, in ſo far as he 
vas but a ſmall heritor, and the act of parliament impoſeth the one hundred pounds upon gentlemen tranſgreſſors; 
hp all heritors are not gentlemen, ſo he denied, that he had the leaſt pretence to the title of a gentleman; 
. he had married the woman he offended with; which leſſened the ſcandal, and was a ground to 
2 e fine.“ 

wa Lords ſuſtained the reaſon of ſuſpenſion to reſtrict the fine to ten pounds Scotch; becauſe the ſuſpender 
er the face or air of a gentleman.” Albeit it was alledged for the charger, that the ſuſpender's pro- 


dateneſo and debauchery, the place of the country where he lives, and the company haunted by him, had in- 
enced his mien. | | | — | 


e iyle of this act of parliament is curious. a | 
A re antient times a woman, who had never been married, and committed fornication, while ſhe was in the 
A NE her ſuperior, forfeited her heritage either to her co-heireſſes or to her ſuperior, R. M. I. 2. c. 49- 
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purſued with the moſt indignant ſeverity. But amidſt our refinements: we base lf 
fight of morality, and of courſe of the real intereſt of ſociety. Temperance, 0 
| briety, chaſtity, abſtinence, are virtues intimately connected with the preſer al 
of the morals of mankind. The contrary vices make them become diſſolute j 
many reſpects. On peut regarder,” ſays the illuſtrious Mor ES EU, dam y 
* etat populaire incontinence publique comme le dernier des malheurs et la cer; 
* tude d' un changement dans la conſtitution *, — Quand par une impetuoſit g, 
« rerale tout le monde ſe portoit ala volupte, * devenoit la vertu? Il n'eſt done 
* pas vrai que Pincontinence ſuive les loix de la nature. Elle les viole au eq. 
* traire. Ceſt la modeſtie et la retinue qui ſuivent ces loix .“ The Law mul 
therefore, amidſt the viciſſitudes of the ſpeculations of Philoſophy, be held 
continue the ſame. For the refinements, and thoſe pretended ones too, of a fy 
are not expreſſive of the ſentiments of the people. 1 4 
Hence it may be inferred, that theſe acts are both in force, the 1 567 as well x 
1661, in fo far as the laſt is not derogatory to the firſt. No doubt, the pecwi. 
ary penalties, ſpecified in the old one, ſeem to be commuted into thoſe of the 
cond; and for a very good reaſon ; becauſe the act 1567 did not attend tothe 
differences of rank, by which offenders might happen to be diſtinguiſhed, by 
impoſed the ſame penalties on men of every degree. But the act 1661, attendi 
to thoſe maxims of diſtributive juſtice, which ought to be adopted into all hum 
Laws, corrected this error, and ſuited its penalties to the ranks of the gf 
tenders. „ | | 
It does not, however, repeal, but ſeems even to have confirmed the act 1567, 
The alternative, therefore, of this 15697 ſeems {till to remain in force; ſo that 
| thoſe, who either refuſe or are not able to pay the pecuniary mulcts of 1661 muy 
be corporally puniſhed by the ignominious pains of the act 1567. At leak, 
an arbitrary puniſhment may be inflicted upon them. Nam qui non habet in en, 
luat in pelle, is a general maxim of Law. And it ſeems not to be agreeable tothe 
principles of Law to ſay, that, if the delinquent is either unwilling or unable to 
pay the pecuniary mulct, nothing more is to be done but to-employ the fame 
means for levying it from him, which the Law ſays ſhall be employed for con: 
pelling a debtor to pay debt, which he owes to his creditor. If we ſay this isthe 
doctrine of the preſent Law, a moſt palpable abſurdity follows: for one, who 
is poor and is unable to pay the fine, mult either be detained in priſon during 
life, for a criminal is not entitled to be liberated on making a ceſſion of his goods 
or be ſet at liberty, and then be allowed, as often as he pleaſes, to repeat the 
crime with impunity. N N | 
$ 392. The Law puniſhes thoſe, who, by violating their chaſtity, violate tht 
order of ſociety, and thereby endeavours to prevent (5 389.) the incontinent eur 
braces of fornicators. But it has no enqnity at the children, who may happen to 
be the iſſue of them; it remembers, that they are men, and that they are nt 
partakers of the guilt of their parents. Therefore, it takes them into its pecull 
ar protection, and endeavours to avert all the calamities to which the criminal 
ty or the ſhame of their parents may expole them ({ 390.) 5 
Incontinence is attended with more pernicious conſequences in women tha 
in men **. Hence,” ſays Mr. Hume ff, © the Laws of chaſtity are much fir! 
over the one ſex than over the other; and all nations have agreed in anner 
ing a certain degree of infamy to the character of an incontinent woman. * 19 
tes les nations ſe ſont egalemeut accordees a attacher du mepris 4 Pincontinen® 
des femmes.” 


| Womel, 


® De I Eſprit des loix, I. 7. ch. 8. l. J. ch. 2. l. 16. ch. 12. 
** See De l' F ſprit des loix, liv. 7. ch 8. | 
++ Enquiry concerning the principles of morals, ſect. 4. 


Tit. V. * 1 Of Baſtards. 295 


Women, therefore, who. have loſt the government of their paſſions, have 
«oſtituted their charms to the violence of their luſt, and have happened to con- 
cive, may, in order to conceal their ſhame, bethink themſelves of ' deſtroying 
the fruit, which, in embryo, they bear in their wombs. Hence the Law | hath 
appointed ſevere puniſhments for ſuch, as either procure abortions to themſelves, 
xr are acceſſary in procuring them to others (F 124.). Ii 
But the foetus may eſcape all the attempts made upon its life, and may, con- "00 
tary to the wiſhes of its mother, come to maturity in her womb ; ſhe may be li | 
till aſhamed to publiſh her condition; or ſhe may intend to murder her in- { 
fant at the time of its birth. Hence, ſhe may neglect to call for aſſiſtance in 00 
ker labour. Her child may thereby be killed during its birth; or it may be ſe- —_ 
etly murdered after it is born. Hence the Legiſlature hath made it a duty in- 1 
cumbent upon every woman, who finds herſelf with child, to reveal her condition 3 || 
to others, and to call for aſſiſtance at the time of her delivery; and, in order to | 180 
oblige her to do it, it hath introduced a preſumption juris et de jure concern- {TR 
ng her guilt, in caſe ſhe neglects to do it. For it is enacted, 1690, c. 21. that, | | 
in caſe any woman ſhall conceal, during all the time of her pregnancy, that ſhe EY 
b with child, ſhall not call for aſſiſtance at the time of her delivery, and ſhall Fl 
not make uſe of it in her labour, ſhe ſhall be held to be the murderer of her LY 
own child, in caſe it ſhall either be found dead or be a-miſling. _—_ 
393. The Law; which is fo careful to preſerve the foetus during its geſta- | 
tion and at its birth, does not forſake it in its helpleſs ſtate, and after it is born. 
Hence, it provides for the maintenance of baſtards, and ſeeks out ſomebody on 
whom to throw the burden of it. | IG 
Parents, it has been faid (F 354+), are, in all cafes, bound to maintain the 
children, to whom they have given being. Hence they muſt be bound to main- 
tain their illegitimate as well as their legitimate offspring: for the obligation ariſes 
from the filiation of the children, and is incumbent on the parents, becauſe they 
are the cauſes to whom it is owing not only that the children exiſt, but alſo that a 
they exiſt in a dependent ſtate and ſtand in need of maintenance.  _ 

But baſtards are the iſſue of women, who have not been true to themſelves, 
and have preferred the gratification of their paſſions to the preſervation of their 
honour. It cannot therefore be expected, that they will be true to others, and 
wil not yield to the addreſſes of every lover. Hence baſtards are ſaid to be vulg9 
uchi * ; their-mothers are held to be common women; and their fathers are 
pelumed, preſumprione juris et de jure, to be unknown, & 12. I. de nupt. Of courſe, 
he Law has not one, whom it can call their father, and on whom it can, on that 
account, lay the burden of their maintenance. It is neceſſitated therefore to lay 
on him, who, it is poſſible, might have been their father; that is, every one, 
bo whom the mother has proſtituted herſelf at the time, about which the child 
born by her muſt have been begotten, is bound to contribute his ſhare towards 
I& maintenance. Rs 160550 | 
| ay, to contribute his ſhare ; for baſtards are the iſſue of parents, who are not 
buſband and wife one of another, and have not entered into that perpetual ſo- 
cet of life, which transfers the property of all the moveable eſlate of the wife 
the huſband, and lays the obligation of maintaining the family on him (§ 205, 
19, 225, 226,). The perſons, the eſtates, the families, and the duties of the 
nan and of the woman are not confounded by their fornication. Hence the 
obligation of maintaining their baſtards is not impoſed by Law on any one 
cf the parents, either on the mother alone, or on him who, it is poſſible, might 
(the father, but is divided between them: ſo that the father is bound to be at 
ie expence of the birth; the mother is bound to give her child ſuck, and to 
mammtain it, till jt attains the age of ſeven years; and the father is then bound to 
= it, to maintain it, to educate it, and to put it to ſome employment, by which 
© Way be enabled to do for itſelf. 

| | Indeed, 


A baſtard is, for the ſame reaſon, ſometimes called filius populi, 
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Indeed, if any one of the pron is unable to fulfil his part of the Obligation 
the other becomes alone bound to fulfil it all, and to maintain the child. And. i 
neither of them is in facultatibus, the obligation develves on the public; for chi. 
dren cannot, delinguendo, bring their parents under obligations. 

'Tis therefore neceſſary for the Law to diſcover the perſon who is obliged to 
maintain a baſtard ; and, in order to do this, it allows proof to be made upon the 
matter by the beſt evidence which can be got. ; 
Hence regard muſt be had to the affirmation of the mother. For if ſhe ſhal 
on oath, charge a particular perſon with being the father of it, this will create 4 
preſumption againſt him. But it is not alone ſufficient to convict him. Of courſe, 
it will not lay him under any neceſſity of freeing himſelf from the accuſation, hy 
proving either that ſome other is, or that himſelf is not the father. For he i 
entitled to deny it; and, in caſe he does, it becomes incumbent on her to make 
good her charge againſt him; aſſirmanti, non neganti, incumbit probatio : but if he 
owns that he lay with the mother, the Law will preſume him to be the real father 
of the child, till he finds out ſome other, who is. No doubt much muſt, in al 
queſtions of this kind, depend upon the character of the mother. If ſhe can be 
proved to be a common proftitute, for ſometimes even proſtitutes conceive and 
bear children, the Law will hardly fix the child on any particular father ; becauſe 
it is very poſſible, that the mother may not know which of her lovers got her 
with child, or, if ſhe does know, that ſhe may be diſpoſed to lay it at the door 
not of him who is ther real father, but of him on whom ther.intereſt or her paſſion 
induces her to fix it. 5 WY «pe 

$ 394. The intereſt of Society requires, that marriage be both encouraged and 
honoured. Hence, the iſſue of irregular loves have, in all nations, been regarded, 
in ſome ſort, in an ignominious light. VVV 

But baſtards are men: hence they are capable of holding, acquiring, and di- 
poſing of property. They may be poſleſſed of extraordinary talents : therefore 
they may lawfully exerciſe everyemployment; offices may be conferred upon them; 
and they are not excluded from the honours to which others are admitted; for 
perſonal qualifications give the beſt pretenſions to theſe. 

They are capable of propagating their kind: hence they are not prohibited to 
marry; they may have lawful children, and they may be inherited by then 
S. 11th and 17th Dec. 24th March 1 546, Dundas. — Ba. baſtards, —Dunda,— 
7th Dec. 1567, Auld. | 172 8 £21 

& 395. A baſtard therefore is capable of acquiring to himſelf, either by his own in- 
duſt'y, or'by. the liberality of others. Thus, preſents may be given him; rights 
may be granted him.; deeds may be made in his favour ; ſettlements may be made 
upon him; legacies may be left him. In ſhort, he may acquire any wiſe titul 
ſingulari, either by deeds anortis cauſa, or by deeds inter vivos, made in his farou 
nominatim. For . inſtance, an-eſtate may be deviſed or entailed to him; and he 
may be either inſtituted to it immediately after its firſt owner, or ſabſtituted 
after a ſeries of perſons:called in their order to take it. But he muſt be called 
nominatim. | | | 

For he can acquire *zizalo ſingulari alone» he cannot acquire on an wr 
verſal title; that is, he cannot take, by legal ſucceſſion, the eſtate either 
-heritable or moveable of any body, his own lawful children excepted. For 
baſtards, it has been ſaid (I 393.) are held by Law to be fatherleſs; and 
for a very good reaſon, becaule it preſumes pre ſumptione juris et de jure, that 
woman, who has proſtituted herſelf to one man, will not refuſe to ſubmit herſelfto 
the embraces of any other. The real father therefore of every baſtard mu 
ever be unknown“. Of courſe, he cannot have a father, to whom be a 
ſucceed; and, having no father, he cannot poſſibiy have any relations on the ſide o 
his father. Tis true, his mother is always certain; but he cannot lawfully i 


Cui pater eſt populus, pater eſt ſibi nullus et omnis. 
Cui pater eſt populus, non habet ipſe patrem. 


ed either to her or to any of her relations: for propinquity of blood does not 
lone entitle one to inherit the eſtate of another. An heir muſt be not o 
rer propinquior, but heres legitimus; he muſt be one called to the ſucceſſion by 
Law. But the rights and the order of ſucceſſion are confined by Law to thoſe, 
vho are born in lawful wedlock. Hence it is ſaid, ſolus Deus heredem facere 
weſt R. M. 1. 2. c. 20. $4. that is, thoſe alone who are born in lawful 
wedlock, an inſtitution appointed by Gop himſelf, can be heirs. Nullus baſtardus 
eſt heres legitimus ; nec aliquis, qui ex legi timo matrimonio natus non eſt, poreſt eſſe 
ret, R. M. I. 2. c. 50. 91. 

But he may ſucceed to his own lawful children: for he may be not only heres 
upinguior, but heres legitimuu to them. pred 
(396. A baſtard, it has been ſaid (F 394.), has power to diſpoſe of his pro- 
penny. He mult, therefore, be entitled to do every deed inter vivos, which can 
be done by any other proprietor. Hence he may not only alienate his Heritage 
during his own life, but determine the ſucceſſion to it; that is, he may appoint 
m heir to himſelf: for the ſucceſſion to Heritage is determined by deeds inter vi- 
2 alone: it cannot be determined by deeds executed mortis cauſa. Of courſe, 
he may make over his herizable eſtate by conveyances proper for making it over to 
the perſon, whom he intends to honour after his death. wn 5335 
{ 397. But it is otherwiſe with his moveable eſtate. He is inteſtable, and can- 
not diſpoſe of it by deeds mortis cauſa, in caſe he either has not lawful iſſue, or is 
not legitimated by his ſovereign. The reaſon of the difference is not obvious, 


and muſt therefore be deduced from its moſt remote principles. HOT te 
A baſtard, it has been ſaid (F 395.), cannot poſſibly have any relations on the 
ide of his father. The conſequence is, that lawful children procreated of his 
own body, that is, his own deſcendents, can alone be heirs at Law to him. Nullum 
heredem habere poteſt, niſi de corpore ſuo legitime natum. In caſe he has no law- 
ful iſſue procreated of his own body, he cannot poſſibly have an heir at Law to 
ſucceed to his eſtate, R. M. I. 2. c. 52. SK. n. ad d. cap. The reaſon is plain; 
there is not, in this caſe, any one, who can lay claim to his inheritance. His 
mother cannot; for no cognate, neither the mother, nor any body related to one 
by her is, by the Law of Scotland, admitted to ſucceed to him: and he has no 
relations on the ſide of his father; for cx hypotheſt he has no lawful iſſue pro- 
created of his own body, and the Law holds him to have no father. Conſequent- 
ly, he can have no agnates. : But all legal ſucceſſion is confined, by the Law of 
Scotland, to agnates alone, that is, to relations ex parte parris. It follows, that 
the King muſt ſucceed as laſt heir to his eſtate, either on the death of the baſtard 
himſelf without lawful iſſue; or in default of his lawful poſterity, as ſoon as 
they ſhall all fail, Dz. 13th July 1626, L. Halcro. For the King ſucceeds as 
laſt heir to every one, to whom no other perſon can ſucceed ; ſince he is conſider- 
Jed as the common father of his people ($ 140.). ok 
From hence it is plain, that a baſtard, who has not lawful iſſue, and has not ob- 
lined letters of legitimation from the King, cannot make a teſtament: for he has 
"0 apnates; therefore he has no executors; ſo all his moveables are heritable ; 
meh go to the King, who is his heir. But one is not allowed by Law. either 
* diſpoſe of his heritage by deeds mortis cauſa, or to do upon death-bed any 
deed, which may be hurtful to his heir. Therefore, a baſtard cannot make a 
teſtament, or diſpoſe of his moveable eſtate mortis cauſa ; becauſe it may, all of 
u, in ſome ſort, be ſaid to be heirſhip*. 


4 F ES $ 398. 


Princi he reaſons, aſſigned above for the inteſtability of baſtards, may perhaps be thought to be founded on 

yet 4, x contrary to Law: for one may have an only child, who is, of courſe, both his heir and his executor ; 

which —. make a teſtament. Beſides, the lawful children of a baſtard are teſtable, and have all the rights, 

rights e 2 have. But it muſt be remembered, that the King is much favourett by Law. Therefore, his 

above ar 7 1omerimes be founded on principles, which cannot be applied to others; and, if the reaſons given 
s dot latisfactory, I own I have not been able to diſcover any better, J. 20, 21. F. de leg. (5 115.). 
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awful polterity of a baſtard, ſucceed not only to all the eſtate, which belon edty 


of heritage by any deed made either mortis cauſa or on death-bed. It follon 


 $ 398. The corollaries deducible from the principles which have been explaing 
ate OLVIOUS. | Ii FI 10k. 21S een 01-206 
Baſtards have no agnates. Therefore the King muſt, in default of ay y, 
the baſtard himſelf and has devolved to his poſterity, but alſo to all the cy 
which belonged to his poſterity, and has not been alienated by them by po 
per deeds executed inter vivos. For there is no other who can take it. 
The heritage of a baſtard and of his iſſue devolves to the King. Therefor, 
his right cannot be defeated by any deed made either by the baſtard himgy 
or by his poſterity, either mortis cauſa or on death-bed. For one cannot die 


that the King, or his aſſignee, is entitled, as ſoon as his right to enter Upon 


poſſeſſion opens by the default of the baſtard and of all his deſcendents, to 


every deed, by which the heritage is thus diſpoſed of, ſet aſide: for the da 


is void; à fortiori, it is voidable. N 
In like manner, the King, or his donee, is entitled to get voided every ſalb 


ment made of it either by the baſtard or by his iſſue, during their minority; be 


cauſe a minor cannot either ſettle or alter the ſucceſſion to his heritage even by 
deed inter vivos; he muſt leave it to go according to the order eſtabliſhed by 
Law,:G F. 866. bh 85 | 

For the ſame reaſon, a teſtament, made by a baſtard, is void againſt the King: 
for a baſtard, it has been ſaid (5 397.), is incapacitated from making a teſtament, 
or from diſpoſing of his moveables morris cauſd. But this incapacity is perſon 
to the baſtard himſelf; it does not extend to his lawful children; they have il 
the ſame powers and the ſame right of diſpoſing of their eſtates, moveable as yd 
as heritable, either inter vivos or mortis cauſa, which other proprietors have. Fu 
their birth is not ſtained with baſtardy. er fs Wy 

$ 399. Beſides, a baſtard is not, even in all caſes, inteſtable. For, firſt, it has ben 
faid, that the lawful iſſue of baſtards are heirs at Law to them; they exclud 
the King; the eſtate devolves to him, only in caſe the baſtard leaves no dafl 
iſſue. Of courſe, he has the power of making a teſtament, in caſe he lea 
lawful iſſue: for he is entitled to exclude them from his ſucceſſion, and the inte- 
eſt of the King is not affected by it. For he would, at any rate, be exclude 
by the children of the baſtard. - 1 ! 

I ſay, in caſe he leaves lawful iſſue behind him: for he has not the power 
making a teſtament, in caſe all his poſterity die before him, becauſe he is, in tl 
caſe, juſt as if he had never had children. | ry a 

§ 400. Secondly, He acquires the power of making a teſtament, in caſe he 
legitimated by letters of legitimation obtained from the King: for the King h 
the power of legitimating baſtards. He does it by granting them letters of legit 


mation. Letters of legitimation are * a deed, which is made by the King 


which paſles the Great Seal, and by which he legitimates a baſtard,” The tend! 
of them is uſually moſt ample; but they give the legitimated perſon no other right 
than thoſe, which either can naturally be given, or are grantable by the King: 
They give not any right, which either naturally or legally is not orantable by 
him. Of courſe, they give him, in truth, no other power than that of making 
a teſtament, Du. 7th Jul) 1629, Wallace.—St. 18th June 1678, Commiſion 
the ſhire of Berwick. For that is the only right, which others had and he wanted, 
as is plain from what has been ſaid (§ 394. /.), and which is grantable by the 
King. 
Ffeerefore various clauſes, which uſe to be inſerted in them, are ineffectual 
and muſt be held pro non ſcripris. a 
Such, for inſtance, is 1) The clauſe, by which power is given the legitiman 

perſon to diſpoſe of his heritage by deeds, done either inter vives, mortis (014 


on death-bed. It is entirely ineffectual and uſeleſs; for the Law allows not - 
ritage to be diſpoſed of either mortis cauſa, or on death-bed. Of courle, the po of 
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of diſpoſing of it in this manner is not grantable by the King (F 89, 91.). And 
he has full power of diſpoſing of it inter vivos without being legitimated. 
Such is 2) The clauſe by which the King gives him a right to ſucceed to others 
than his own deſcendents, for inſtance, to his father, to his mother, and to all 
his relations by them both : it alſo is uſeleſs: for he has no father; and a ba- 
ſtard cannot be heir at Law to any body. Beſides, the King has not power either 
to impoſe upon people heirs, | whom the Law has not called to ſucceed to them, 
ſnce by doing ſo he hurts the intereſts of thoſe others, whom the Law calls to the ſuc- 
ceſſion; or to alter the Laws which entitle lawful children, and them alone, to the 
benefits of ſucceſſion. | 
3) The clauſe, by which a right is given to his mother, and to her relations to 
ficceed to him, is alſo ineffectual. For the Law of Scotland admits of no ſuc- 
cefſion a parte matris, Of courſe, neither his mother, nor her relations can ac- 
que a right to inherit him otherwiſe than by an act of the legiſlature; it is not 
gantable by the King, for he cannot repeal the Law. 5 
For the ſame reaſon, 4) That clauſe is ineffectual, by which a right is given to 
the father of the baſtard and to his relations to ſucceed to him. For a baſtard 
has no father, and cannot poſſibly have any relations by him. Of courſe, it may 
be ſaid to be naturally impoſſible for the King to give them a right to ſuc- 
ceed to him; and ſuppoſe the Law made it grantable by the King, it could 
not poſſibly be made effectual. For it is impoſſible to aſcertain the father of a ba- 
ſtard K. | Ted. 
It appears, therefore, that the only new right, which the baſtard acquires by 
being legitimated, is that of making a teſtament. 
$ 401. A baſtard may marry. Therefore, his wife and his widow have all the 
nghts, which thoſe of others have. For he makes the ſame acquiſitions, and 
comes under the ſame obligations with other huſbands. 8 
Of courſe, his relict is entitled to all the ſame proviſions, either legal or con- 
ventional, to which others are entitled. Thus, ſhe is entitled to her terce, and 
to her ju relife: and ſhe is entitled to them, as well when his eſtate devolves to 
the King, as when his children ſucceed to it, S. 3d March 1541, Earl of Errol.— 
Du. 7th July 1629, Wallace. — Gs EX 
Her jus relictæ, in caſe her huſband leaves no children, extends to the half of 
all his moveable eſtate, his moveable heirſhip deducted. For the King is entitled 
to neirſhip-moveables, Ba. baſtards, 18th Feb. 1 542, relict of William Murray.— 
H. baſtard, 29th July 1 566. Ns 
In all other reſpects, thoſe alone excepted which have been ſpecified, a ba- 
ſtard, without being legitimated, has, both quoad jus publicum, and quoad jus pri- 
dalum, all the rights, which others have. ex 1 


— — 
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* This point came late! ied 3 1 the principles above 
3 y to be tried; and a judgment was once pronounced agreeable to the principles a 
pz, but I care not to enter into the Fn. of that . for the judgment was varied. However, 
| © Feiocples which have been maintained, got the ſanction of the houſe of Peers, 
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Of Tutor). 


402. Father, it has been ſaid, (5 362. /qq.) is lawful adminiſtrator of 
| A the affairs of his children during their minority. As long there- 
fore as he is alive, they ſtand not in need of the guardianſhip of 
auy other. But he may happen to die during their nonage, before they 
ave attained that diſcretion, which is neceſſary for enabling them to manage 
themſelves and their own affairs. Thus, deſtitute and helpleſs, they might 
cally be ruined, did not the Law take them under its peculiar protection, and 
Provide for them perſons, who, it preſumes, may be entruſted with the adminiſtra- 
don of their affairs. Theſe are, by the Law of Scotland, called tutors and cura- 
5% The powers, which they have, are ſuited to the neceſlities, and are there- 
| fore different according to the different ages of the children. For the Law hath 
tinguiſhed human life into different periods, and hath given thoſe who have 
© guardianſhip of others powers either more or leſs extenſive according to the 
""crent ages of their wards. Thus 7utors, who have the tuition of pupils, have 
powers more ample than curators, who have the care of minors. 9 
. 1405 Tutory may be defined to be that power over the perſons and the 
eltates of fatherleſs children during their pupilage, which thoſe have, who, it is 
© 4 © bs 2 « preſumed 
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« preſumed by Law, will faithfully and gratis diſcharge their duty to their Pupil 
and do every thing promotive of their utility.“ And tutors, are thoſe, who 
are, by Law, entruſted with the tuition of the perſons, and the management d 
the eſtates of fatherleſs children during their pupilage. From theſe definitions 
is plain, I. That thoſe, who are under tutory, are fatherleſs children. II. Thy 
the power of tutors extends 1) To the perſons, and 2) To the eſtates of thi 
pupils. III. That tutors are bound to manage for the utility of their pupil, 
IV. That the office of tutors is not either lucrative or mercenary. V. That La 
preſumes they will be faithful in the diſcharge of their duty, and therefore trat 
them with their tutorial power. VI. That the power of tutors laſts during th 
pupilage of their wards. CRY | 

From theſe axioms it will be eaſy to reſolve various queſtions, which occur q 
this matter. For we muſt ſhew 1) The perſons, who are under the tutelage d 
others; 2) Thoſe, who have the tutelage of them; 3) The order, in which 
tutors are called to the office of tutory ; 4) The method, in which they ar 
legally and duly veſted with it, and accept of it; 5) The power, which tutor 
have, and the duties incumbent on them, after they have accepted and hat 
become duly veſted with it; 6) The ways, in which their office determines; ) 
The actions, which lie either to or againſt them on account of it. 


T Ir {© £7 086 
Of the Perſons who are under the Tutory of others. 


§ 404. FEE who ſtand in need of the tuition of others, ought alone i 

be ſubjected to their tutelage. For every man, who is able 1 
manage his own affairs, has a right to do it. Therefore, the perſons, who ar 
under the tutory of others, are fatherleſs pupils alone.. 

A father continues, as long as he lives, to have the ſole adminiſtration of the 
affairs of his children; during his life, they are not capita libera, and the 
ſtand not in need of any other to protect them. Thoſe, therefore, who are u. 
der the tutory of others, are fatherleſs children alone, p. J. de tur.—l. ö. 5 4 f 
de tut. . 

But all fatherleſs children are not ſubject to it: for they do not all ſtand i 
need of it. Thoſe alone, who are, by their nonage, rendered incapable of m- 
naging their own affairs with diſcretion, are ſubject to it; that is pupils, or * fatht 
© leſs children, who have not attained the age of puberty.“ The pupilage of mel 
laſts till they have accompliſhed the age of 14 years, of women till the 
have attained that of twelve, p. J. quib. mod. tut. fin.—l, 239. F. de vert, 

gui. 5 | 
os. 5. All fatherleſ pupils may be ſubjected to the tutelage of others; an! 
that, whether they be 1) boys or girls, 2) poor or rich, 3) nobles or commoneh, 
4) high orlow, 5) wiſe or fooliſh, 6) willing or not willing. For tutors may i 
named to one againſt his will, J. 5, 6. F. de tut. et cur. dat. ab his qui ju dark 
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of reftamentary Tutors ; and of the Manner in which they None veſted with the 
jutorial Office, and are entitled to enter upon the actual Adminiſtration of the Af. 
fairs of their Pupils, without being liable to be held to have intruded into it. 


( 406. A; ER a father is dead, the Law is not regardleſs of his orphan 
children, but immediately looks out for ſomebody, to whoſe care, 
t preſumes, it may entruſt them and their affairs (5 402, 403, ax. 5.). 
t repoſes its confidence in the fidelity of tutors, and preſumes they will honeſtly 
diſcharge their duty to the orphans committed to their care, either 1) Becauſe 
they are named by the father, who is juſtly preſumed to be moſt anxious about 
the welfare of his children, and to provide for their good with the moſt ſerious 
concern; or 2) Becauſe they are ſelected by the Law itſelf, and are called to the 
office, on account of the relation and regard which they have to the children ; 
or 3) Becauſe they are appointed by thoſe, whom the Law has veſted with power 
to give tutors to ſuch pupils, as have none. Tutors therefore are of three ſorts ; 
) Thoſe named by the father of the pupils; 2) Thoſe called by the Law itſelf 
to the office; 3) Thoſe given by the Barons of Exchequer. 
Tutors of the firſt fort are called rutors nominate, becauſe they are nominated 
by the father of the pupils. They are alſo called tutors teſtamentary, 1) Becauſe 
they are uſually nominated by him in his feſtament; and 2) Becauſe the nomina- 
tion of them is, like his laſt will, revocable and alterable at any time during his 
life. For in this matter, as well as in other deeds done Mortis cauſa, the will of 
man is alterable to the very laſt breath of his life. Tutors of the ſecond ſort are 
called Tutors of Law, or lawful tutors ; becauſe they are called to the tutorial of- 
fice by the Law itſelf. Thoſe of the third fort are called tutors-dative, becauſe 
they are given by the King, or by his Exchequer. 


anxious about their welfare, that the Law preſumes they will do every thing which 
may promote the good of their iſſue. Hence it not only gives them power 
to rame perſons to be tutors of their children, after themſelves ſhall be gone, 
1096, c. 8. but alſo pays the greateſt regard to their nomination : for it prefers 
thoſe, named by them, to all others. So that in all caſes the firſt place is given 
to teſtamentary tutors: for they exclude all others from the office. 
Nay, ſuch entire confidence does it place in the integrity and anxiety of the 


allows him to name perſons, whom it declares to be incapable of being either 
lawful tutors or tutors-dative, to be tutors of his children, 

\ 408. Hence every body may be named by a father to be tutor of his chil- 
dren, who is capable of diſcharging the duties of the office. Thus, not only 1 
Men, but 2) Women; not only 5 1 23 paſt the age of 25 years, but alſo 4 
W below it; not only 5) Majors, but 6) Minors, may be nominated by 

m. | n 

y 409. But tutors ought to be capable of diſcharging the duties of their of- 
ce. Therefore, even a father cannot name perſons, who are incapable, to be 
tors of his children; at leaſt he cannot, by naming them, impower them to 
at, and to take upon them the actual adminiſtration of their affairs. For he can- 


wid in all caſes, in which thoſe named by him labour under either a natural or 
a legal unremoveable incapacity; it muſt be ſuſpended in thoſe, in which they la- 
"ur under one which hinders them from acting, and may be removed. In caſe 


\ 407. Fathers uſually have ſo warm an affection for their children, and are ſo 


father, that it gives him powers ampler than thoſe which it aſſumes to itſelf, and 


not make thoſe, who are incapable, capable. Hence, his nomination muſt be 
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its effects are ſuſpended, the ſuſpenſion muſt continue as long as the diſabi 
and the nomination muſt be held to be void during all that time; becauſe f 
long it cannot take effect; and the intereſt of the pupils requires, that their xx 
fairs be not neglected in the mean time through the want of proper perſons to take 
care of them, | 


It may not therefore be improper, before enumerating the diſabilities of g. 


ly 


tors teſtamentary, to oblerve, that in all caſes, in which the paternal nominatigy 


cannot take preſent effect, and is either void or ſuſpended, the tutors of Law m; 
immediately get themſelves ſerved to the office of tutor; and that, in caſe the in. 
capacity of the tutors nominated by the father is total, or ſuch as either makes 
their powers and their office determine for ever, or it is not probable will ever be 
removed, the tutors of Law are preferable to all others for a year from the ume 
at which they may begin to take the proper ſteps for getting themſelves duly veſt 


ed with the office; becauſe the nomination made by the father muſt be held to be 


void. Tis true, in caſe the incapacity happens, contrary: to expectation, to be re. 
moved, their power. muſt ceaſe, becauſe the will of the teſtator may then becone 
effectual, and his nominees, in whom the Law repoſes the greateſt confidence, 
are capable of diſcharging their duty. But the tutors of Law may nevertheleß 
procure themſelves to be ſerved, becauſe improbable events cannot be regarded, 
and the affairs of mankind muſt not be regulated by ſuppoſing that they may 
happen (F78.). In caſe the incapacity is not perpetual and total, but fuch as it 
is cither certain or probable will be removed, the nomination made by the father 


being no more than ſuſpended, the tutors of Law are not preferable to other, 


For they are preferred in thoſe caſes alone, in which either the father has 0 
named tutors, or his nomination is void. Therefore, tutors-dative may be'given 
by the Exchequer, factors loco tutorum may be appointed by the Court of Seſl- 
on, or protutors may aſſume to themſelves the management, as well as tutors df 
Law cauſe themſelves to be ſerved in the mean time. Th 


is true, it was a maxim of the Roman Law, Quamdiu teſtamentaria tutela ſje 


ratur, legitimam ceſſare. The tutor legitimus was not admitted, either when the 


nomination had once become effectual, and determined otherwiſe than by the 
death of the teſtamentary tutors; or when its effect was ſuſpended, J. 11. F. « 
zeſt, tut. becauſe tutory was by them conſidered as an inheritance ; the poye, 
which a teſtator had of appointing a tutor, reſembled that which he had of n« 


ming his heir; they were both derived from the ſame ſource, to wit, that of the 


Laws of the twelve tables; and diſpoſing of the office of tutor was like diſpo- 
ſing of an inheritance. But in caſe an inheritance is once veſted in the perſon 
of the heir inſtituted, the heir of Law to the teſtator is for ever excluded; be- 
cauſe the inheritance muſt deſcend not to the heres legitimus of the teſtator, but 
to the heir of him who was inſtituted by the teſtator, and has acquired the inhe- 
ritance. Therefore the utor legitimus was excluded, in caſe the teſtamentary 10 
mination had once become effectual, and determined otherwiſe than by the death 
of the tutor teſtamentarius, is true, if the nomination became void by the 
death of the teſtamentary tutor, the office devolved to the tutor legitimus ; becauſe 
matters then returned to the ſame condition, in which they would have been, n 
cale the teſtator had died inteſtate; and tutory was a perſonal office, not de- 
ſcendible to heirs. Therefore the Law ſays, Si tutor teſtamento datus deceſlerit, 

legitimum tutela redit: quia hic Senatus Conſultum ceſſat, I. 11. F. de teſtam. lu. 
But this caſe excepted, which ſeems to have been determined by particular ſtatute, 
the general rule, which has been mentioned, took place. For the ſame reaſon, 
2) The turor legitimus was not admitted, in cafe the effect of the rurela it) 
mentaria was ſuſpended ; becauſe the heir at Law could. not enter upon the inhe- 
ritance, when there was one inſtituted by the teſtator ; he had by his teſtament 
diſpoſed of the ſucceſſion, and had excluded his heirs at law; during the ume 
therefore, that the heir inſtituted either neglected or was incapable to entel, the 
other could not ſeize on the inheritance; it remained a hereditas jacens, al. 5 

| ; 
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aſes of neceſſity a curator bonorum could be appointed to take care of it. By pa- 
rity of reaſon, the tutor legitimus could not aſſume the office, while there was a 
etamentary one nominated by the teſtator, whoſe power to enter upon the actu- 
| adminiſtration was no more than ſuf; ended ; and inthe mean time a tutor might 
be given to take care of the pupil and of his affairs, which were, in this caſe, 
the herediras Jacens, | | 
But it ſeems to be otherwiſe by the Law of Scotland. It attends chiefly to the 
utility of the pupils whom it means to protect, and regards not the ſubtilties main- 
ained by the Romans in this matter. In order therefore to provide more effectu- 
ally for their welfare, and to give them more chances of not being left deſtitute 
of guardians, it hath put it in the power of ſeveral different orders of perſons 
take them under their care, that thus ſome one of thoſe, whom it invites one 
after another, may be led to do a humane office to thoſe who perhaps have no 
other hand to help them. For this purpoſe, we ſhall ſee that it hath conſtituted 
three orders of tutors, teſtamentary, lawful, and dative, and hath empowered all 
of theſe to exerciſe the office. Tis true the teſtamentary ones are preferred to all 
others, in caſe they are not diſqualified, and have not renounced ; and may there- 
fore exclude them from the management, as ſoon as they think proper to accept. 
[But this hinders not the tutors of law from aſſuming it in the mean time: for 
they are called to the office by the Law itſelf ; they have p/o jure a right to pur- 
I chaſe briefs, and upon proving their relation to the pupil to be ſerved his tutors, 
in caſe the tutors teſtamentary do not oppoſe the ſervice. Tis true, theſe may 
either appear and oppoſe it at the beginning, or exclude them from the admini- 
ration after they are ſerved ; becauſe being preferable and willing to act, they 
have the alone title to do it. But they have not, in caſe they are incapacitated 
from taking upon themſelves the preſent adminiſtration, a right to hinder the tu- 
Ju of Law from being ſerved, unleſs they can ſhew it to be the enixa volunras 
of the teſtator that they ſhould never be admitted to it, or that they ought on 
account of perſonal difqualifications to be removed from it. For the intereſt of 
the pupils might ſuffer in the mean time ; and it would not be doing them the 
belt office to hinder others who are proper and willing to take care of their af- 
fairs, Ha. 3d Jan. 1592, Elliot,— Feb. 1593, Ker. For the ſame reaſon a 
tutor-dative may be given by the Exchequer to manage in the mean time; who 
may likewiſe be removed from the adminiſtration, as ſoon as the diſability, under 
which the teſtamentary tutor lies, ceaſeth, and he becomes willing to take the 
trouble of the office. All therefore, to which each of theſe orders is entitled, is 
to exclude one another from the management according to their ſeveral preferen- 
ces, after thoſe, who are preferable, have duly veſted themſelves with the office 
and become willing to a& ; provided they have not loſt their right to be preferred. 
Thus, a tutor of Law loſes his right to be preferred to a tutor-dative, in caſe he 
neglects to get himſelf ſerved within a year from the time, at which he may be 
(crved ; and he ſeems not to have any title to preference, in caſe the paternal 
nomination is not void but ſuſpended, becauſe the teſtamentary tutor either is not 
powered immediately to act, or delays to do it. Therefore, in this caſe, the 
firſt qualified perſon, who becomes duly veſted with the office medio tempore, is 
entitled to retain it, till the tutor teſtamentary becomes capable and willing to act. 
heſe principles ſeem to be agreeable to the Law of Scotland ; for it attends 
chiely to the utility of the pupils, and allows every thing to be done which it 
appears will be for their intereſt. Beſides, it appears from many of the reports 
of the caſes adjudged by the Court of Seſſion, that tutors of Law have actually 
cen ſerved, and tutors-dative been given, and have actually managed during the 
uſenſion of the effect of the teſtamentary nomination ; and that they have been 
) excluded from the management, when the tutors teſtamentary have become 
qualified, and have ſignified their willingneſs to act *. 


* See D. II. 479, 480. 
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$ 410. A father, being bound to name perſons qualified for the office to h 
tutors to his children, cannot therefore name, or rather cannot by naming they 
entitle to act either 1) Minors, $ 13. J. de excufat. JI. 10. Q 7. F. cod. M. oth 
May 1558, Diſhinton ; or 2) Ideots, or 3) Mad men, or 4) Dumb men, or; 
Deaf men, or 6) Blind men, J. 1.4 2, 3. J. 17. F. de tut. I. 3. C. qui dar, oy 
. unic. C. qui morbo ſe excuſ. or 7) Married women, or 8) Papiſts, or 9) Any 
others who are incapable of managing the affairs of others, J. 10. § 8. J. f., 
45, F 4+ J. de exciſ. For all theſe labour under either a natural or a legal, 3 
temporary or a perpetual diſability; and it would be not only highly Inconvenient 
but even hurtful for the pupils to have them for their tutors. 

Minors are incapacitated by their nonage and their imbecillity ; they are na 
allowed to take care of their own affairs, and ought not therefore to be intruſted 
with the management of thoſe of others. But their incapacity is not perpetual, 
they may live till they become major. Of courſe, the nomination of them is ng 
funditus void; it is no more than ſuſpended, for they are intitled to aſſume the ad. 
miniſtration as ſoon as they come of age, provided they are not otherwiſe di. 
qualified, M. gth May 1558, Diſhinton. Therefore the tutors of Law may 
cauſe themſelves to be ſerved, Ha. 3d Fan. 1592, Elliot. Feb. 1593, Kr, 
tutors-dative may be given, factors may be appointed by the Court of Seſſion, 
or pro-tutors may act in the mean time, J. 10. F 7. F. de excuſ. For the tutor 
of Law ſeem not in this caſe to have even a temporary preference to others, be 
cauſe the nomination is not void (F 409. ). 

Mad men are for the ſame reaſons incapacitated to act. But they may be 
ſtored to the ſober uſe of their reaſon, and may become qualified to do the di- 
ties of the office. Therefore, the nomination of them is not void, but ſuſpend- 
ed; provided their diſeaſe is only temporary: for they become in that caſe er- 
titled to take upon them the actual adminiſtration, as ſoon as they. turn ſober, /. 10, 
$ 3. F. de teſt. tut. But if their madneſs is ſuch as uſes to be perpetual and ſa- 
tled, either with intervals or without them, it muſt be held to be void; and the 
tutors of Law are preferable, in caſe they get themſelves ſerved within the yer: 
for it would be inconvenient to allow the tutors teſtamentary to act during every 
lucid interval ; beſides, it might be dangerous, deliriouſneſs not always diſcover 
ing itſelf at once. 8 . „ 

Idiotiſm, dumbneſs, deafneſs, and blindneſs being commonly incurable, the 
nomination of ideots, dumb men, deaf men, and blind men, muſt be held to be 
void; they are incapable of taking care of themſelves, much leſs ought they to 
be entruſted with the tuition of others, quum ſit incivile, eos, qui alieno auxilo in 
rebus ſuis adminiſtrandis egere noſcuntur, et ab alits reguntur, aliorum tutelam wel cir 
ram ſubire, & 13. I. de excuſ. Therefore, in caſe they are named, the tutors d 
Law may in the formal manner enter upon the office, and are preferable to all o 
thers, provided they are ſerved within the year. Tis true, the nominees, if the) 
happen, contrary to all expectation, to be cured and to become qualified, wo . 
be entitled to exclude them from the management, J. 11. F. de tut. J. 10. G; 
F. d teſt. tut. 
4 Manta women are bound to employ their time and their attention on the 4 
fairs of their huſbands; they are under their rod, ſub virga; and have not the 
management of their own property (F 210, 211, 274.). Therefore, they dt 
not allowed to be either the tutors or curators of others. Of courſe, in caſe the 
are named, the nomination is funditus void from the beginning, as we ſhall fee 
it becomes, in caſe a woman marries either after ſhe is named or after {he hs 
actually entered upon the exerciſe of her office; and it can never become effect 
al; her powers revive not upon her becoming a widow, becauſe her mind i ft 
ſumed to be fixed on the concernments of her deceaſed huſband, and of the ch N 
dren whom ſhe is ſuppoſed to have by him. Of courſe, the office devolv6 m 


mediately to the tutors of Law, who have the ſame right to be ſerved and * 
e pre 
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eferred to it, which they would have had in caſe there had been no nomina- 

ion made of tutors teſtamentary, Ba. tutor, 14th Fuly 1557, L. Largo. 

popery has, ſince the Reformation, been ever dreaded in this country; Papiſts 

might corrupt the minds of their pupils, and are therefore declared, 1700, c. 3. 

incapable of being either tutors or curators. But the Romiſh religion is not to- 

erated by the Law; thoſe, who profeſs it, are ſubject to its laſh, are looked on 

with an evil eye, and are laid under ſeveral diſabilities; they are anxious for the 

ropagation of their ſyſtem, and it is more eaſy for thoſe, who conceal their own 

entiments, to ſap the foundations of the faith of others. For theſe reaſons, 

they may be diſpoſed to conceal their religion. Therefore, the Law obliges per- 

ſons ſuſpected of being Papiſts, in caſe they are nominated to be tutors, to purge 

themſelves of popery, and to 7 the formula appointed by the act of parliament, 

before they can lawfully exerciſe the office. Of courſe, in caſe they refuſe when 

lefired to do it, the nomination is funditus void, and the tutors of Law are pre- 

frable to the office. | 1 | | 5 

The tutors named may lie under other diſabilities than thoſe which have been 

mentioned. But the conſequences of the nomination in all caſes may be eaſily 

deduced from the general principles which have been explained. 

(411. The power, which a father has of naming tutors to his children, is 

molt extenſive; becauſe the Law preſumes, that he will make his nomination 

in the manner moſt for their intereſt. Hence, he is allowed to name them either 

pure, ſub conditione, ex die, or in diem; ſimply, conditionally, to a day, or from a 
day, J. 8. F 2. F. de teſtam. tut. | we 

In caſe he names them ſimply, his nomination muſt be effectual, as ſoon as 
he dies, and the tutors become qualified and accept. „ 

But if he nominates them conditionally, and appoints them not to begin to 
a till a certain condition exiſts, the effect of his nomination is ſuſpended till this 
condition exiſts: for till that time he excludes them from the office; and it muſt 
devolve to thoſe who are entitled to take it, that is, to the tutors of Law, tu- 


preference to the others. But as ſoon as the condition is fulfilled, the power of 
the intermediate adminiſtrators ceaſes, and the tutors teſtamentary become en- 
ltled to act, provided they are not otherwiſe diſabled ($ 410. 

In the fame manner, in caſe he authoriſes them to enter immediately on the 
F exerciſe of their office, but orders their power to determine on the exiſtence of a 

condition, they are entitled immediately to aſſume the management ; but their 
power ceaſes as ſoon as that condition is fulfilled, the nomination becomes void, 
and the tutors of Law are entitled primo loco to the office, /. 8. F 1. H. de reſt. 


of tut, I, 14. \ 5. ff. de tut. * . 
y In caſe they are named 70 4 day, ad diem, the nomination becomes immediately 
7 chectual: but their power laſts only till that day; for the teſtator ordered it 


io laſt no longer, and muſt therefore be held to have prohibited them to act after 
1, as much as if he had never named them, J. 14. F 3. F. de tut.—) 5. J. de 


ae for a year preferable to all others; becauſe the nomination becomes in this 
[Cale void ($ 409. ). | | f 

The deciſion of the Law is plain, in caſe they are nominated to become tutors 
ex die. Their power does not commence till that day comes. Therefore, the 
"ice and the adminiſtration devolve to thoſe perſons, to whom, it has been ſaid 
410.), it devolves, in caſe the effect of the nomination is ſuſpended by the mi- 


uy ty of the tutors nominated. But the power of the intermediate ones ceaſes as 
pi „on as the day comes, and that of the tutors nominated begins; provided theſe 
il Accept of the office: for till they accept, the others, who are in poſſeſſion, may 
m- mine to at. The Law muſt allow them to do it, leſt the affairs of the fa- 


wle ſhould be ne 
ody to look after them, J. 11. p. F. de teſt. tut. 


9412. 


tors-dative, factors, or protutors, the tutors of Law having not even a temporary 


| lub. mod, tut. fin. Of courſe, the office devolves to the tutors of Law, Who 


glected in the mean time, and go to ruin for want of ſome- 
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F412. A father may nominate not only one, but more than one to have gh 
tuition of his children; and when he names more than one, he may name then 
under what conditions and how he pleaſes. OP ONE Phy: 

Thus, he may appoint one of them ſine quo non; that is, one without whok 
concurrence the reſt cannot act. Therefore, the nomination muſt in this caſe}, 
either void or ſuſpended for the ſame reaſons which would have made it ſo, 
caſe the ſine quo non had been the only nominee. Thus, if be is a ming 
it is ſuſpended till he comes of age, and muſt produce the ſame effects which | 
would have produced, if a minor had been ſole nominee (5 410.): if he bn 
Ideot, it is void; becauſe the others cannot act without him. For the ſamere, 
ſon, it is ſuſpended, in caſe he delays to accept of the office; and it is void i 
the ſine qua non is a married woman; and becomes ſo, if ſhe marries after ſhe j 
23 Fo. 24th June 1703, Aikenheads,—D. II. 385. 14th Feb. 194; 
Blair. | | „ 

In the ſame manner he may nominate more ſine quibus nou than one; and the 
effect, avoidance, or ſuſpenſion of the nomination will take place juſt as if he ha 
named only one. For more perſons appointed ſine quibus non are conſidered x 
if they were named jointly; they muſt all act, elſe none of them can: a 
the renunciation, diſability, or delay of one of them, has the {ame effect a; i 
they all renounced, were all incapable, or all delayed to accept; | unleſs it is u. 
dered expreſsly, by the deed nominating them, to be otherwiſe. 

A father may, beſides naming a ſine quo non, name alſo a determinate numbe 
of the tutors nominated to be a quorum in which caſe a quorum, conliſting df 
that particular number at leaſt, muſt do every thing, which is done: elſe it ul 
be void. Therefore, if as many of them, as will make this quorum, are capalt 
of acting and accept, the nomination muſt be valid and effectual, even thy 
ſome of them ſhould happen to labour either under a temporary or under a pe 
petual incapacity. But if ſo many of them are either incapable of acting or & 
lay to accept, that a quorum of | nga capable and willing to act does not 
main, either the nomination muſt be void, or the effect of it muſt be ſuſpend 
ed: for the father truſted the tuition of his children to no ſmaller number tha 
that, which he has ſpecially appointed to be a quorum of thoſe he has named i 
be their tutors. 3 V 

Of this quorum he may appoint certain individuals always to be: ſo thit 
not only the number requiſite for making it muſt concur in doing every thing 
but theſe individuals mutt alſo be of this number. Therefore, theſe are, a1! 
were, ſine quibus non; and the effect of the nomination muſt be the ſame, wii 
it would be in caſe they had been named fo. „ 

Beſides, he may name all his nominees to be tutors jointly: and every ole of 

them muſt, in this caſe, concur in order to give validity to every thing done 

by them. Therefore the nomination muſt be either void or ſuſpended, in cl 

any one of them either is incapable, dies, renounces, or delays to accept; de 

cauſe the father committed the care of his children to them all together, and ha 

not entruſted it to one or more of them without the aſſiſtance of the reſt, . ij 
an. 1671, Drummond. - | 

'Tis otherwiſe, incaſe they are named either ſimply, or jointly and ſeverally: fo 
a majority of thoſe, who are capable of acting and accept of the office, is, in this cdl 
alone neceſſary to give validity to every act of their adminiſtration. There 
as long as one of thoſe named remains alive and capable, the nomination 5 
fectual, provided that one accepts; and it does not become void, or is not M. 

pended, till all of the nominees either die, or renounce, or become incapable, d 
delay to accept, Ha. 12th Dec. 1609, Fauſide.— St. 14th Feb. 1672, Ek. 


gr ar 


$ 413. A father may name tutors to his children by any deed, either in 
dog, or mortis cauſa, by which he can declare his will; for it is his will, Which! 
principally regarded in this matter. If it is evident, 'tis enough: no p 
whether the deed, by which it is declared, be written for that purpoſe aloe, i 
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ſor other purpoſes as well as for it ; whether the will of the father be declared in 
dear, expreſs and direct words, or be couched in words, from which it may be in- 
ferred by implication, Ha. pen. Nov. 1610, Nimmo. July 1613, Forbes. 

414. But it is the laſt will of the father, which makes one be entitled to be 
mtor of his children. For in this, as well as in all other deeds made mortis 
couſa, the will of man 1s alterable to the very laſt breath of his life ; therefore, 


nomination of them, as often as he pleaſes, and as often as he may alter his will 
about any other teſtamentary matter; for every nomination of tutors is revocable 
by him at any time during his life. Therefore, if he ſhall have named perſons 
to be tutors to his children in an irrevocable deed, for inſtance, in a ſettlement 
of his heritable eſtate, it will, notwithſtanding, be revocable guoad his nomina- 
bon of tutors, i. e. he may afterwards nominate others inſtead of thoſe named 


bility of the deed, in which he made the former one, J. 8.F 3. F. de ref. 
tmtela. | 


415. A father may name tutors to all his children, J. 1. P. F. de teſt. tri. 
1) To his ſons as well as to his daughters; 2) To thoſe whom he has appoint- 
ed his heirs, or has left part of his eſtate, as well as thoſe whom he has difin- 


herited, or has left nothing, J. 4. 31. F. de zeſt. tut. 3) To thoſe, who are born 
during his life, as well as to his poſthumous children, /. 1. F 1. F. cod. 
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416. But this power the Law entruſts to the father alone. So neither the 
| mother *, J. 1. § 1. F. de confir. rut. nor any other aſcendent, either paternal or 
ocmal, can name tutors to their deſcendents, Ba. tutor, 17th Oct. 1528, the 
a. A fortiori, one cannot name them to thoſe, who are not deſcended of 


him, d. J. 1. 1. F. de confir. tut. But it muſt be remarked, that it is lawſul 
for every one, who leaves any thing to a pupil, to name perſons who ſhall have 


the adminiſtration of it. This follows from the common principles of Law: for 


every one, who makes a donation, or does any gratuitous deed in favour of an- 
| other, may impoſe any lawful conditions, which he pleaſes, both on the perſon 
in whoſe favour it is made, and on the deed itſelf. But this can hardly be ſaid 
[to be an exception to the rule: for the nomination of one to manage a thing 
left to another does not conſtitute the perſon, to whom the management is com- 
mitted, zztor of him to whom the eſtate is left; ſince it gives him no power o- 
er the pe,ſon of the pupil to whom the bequeſt is made, the power, which he 
acc uires, extending to that particular thing alone, which is bequeathed. So that 
he may be ſaid to be rather adminiſtrator of it, than tutor of the pupil, 
4. F. de teſt. tut. For the other tutors of the pupil, if he has any, continue 
to be his tutors, and to have not only the guardianſhip of his perſon, but the 
adminiſtration of all his eſtate, this particular part of it excepted, as much after 
as they had them before it was left to him, Ha. 12th Feb. 1611, Tutors of Gad- 
th. Du. 6th Feb. 1633, Harper. — c. Toth Dec. 1675, Kennedy. If he had 
none, thoſe who are by Law entitled to the office, whether they be teſtamentary 
or lawful tutors, may take the ſteps neceſſary for making them have right to ex- 
erciſe it, and may thus aſſume it to themſelves. Indeed this power, which a mo- 
ther or any other perſon has to nominate a particular adminiſtrator of any thin 
cit to another, may be exerciſed not only over the bequeſts which they make to 
ſatherleſs children, but even to ſuch as they make to children whoſe father is a- 
de: for they may exclude him from the management of the bequeſt, and may 
| Lame another to have the adminiſtration of it. Nay, they may do more ; for the 
may exclude not only the father, but even that perſon himſelf to whom they leave it 


4 I from 


* | 
| 3 2 of Scotland ſeems to have made one real exception in favour of the mother; for, if ſhe leaves an 
ate 


ro to her children, Law allows her to name tutors to them, who will not, indeed, exclude teſta- 
1 3 if any have been named by the father, but will exclude and be preferable to the neareſt agnates, 
Ny 1, Law. At leaſt the Court of Seſſion once found fo. But the deciſion is old, and cannot be faid to 
ei agreeable to the principles of Law, C. March 1589, Dick. 


WE: father may alter his will about the tutors of his children, and may change his 


in it, and his laſt nomination will take place, notwithſtanding the irrevoca- 


3 


his behoof, or in any other way by which the power of every one except the 


neficial, according to his pleaſure. The honoured perſon, in whoſe favour it b 
repudiate it, if he pleaſes.; but if he does not repudiate, he muſt take it as he finds i. 


by his nomination veſted with the office; that is, without any ſolemnity gr 
form, they may immediately enter upon the actual adminiſtration of the concem. 


during the pupilage of their wards, and to exclude all others from it; no ma- 
ter how long they delay their acceptance: for tutory, we {hall ſee (5 429.), i 


med to it, to accept, whether he will or no; it is optional to every perſon, 
who is named to be tutor of a pupil, either to accept or not to accept, as he 
pleaſes. So teſtamentary tutors are never excluded, till they have formally renounced 
the office, and have refuſed to accept of it. They are not excluded, becauſe they hare 
not accepted, i. e. becauſe they have delayed to accept of it. For they may accept 
at any time during the pupilage of the child, to whom they are nominated 
tutors; and the moment they do fo, the power of all others ceaſes. If the 


Exchequer, Sp. tutor, 17th Nov. 1631, Auchterlony ; both the one and the 0- 
ther may be immediately excluded by the teſtamentary tutors, and mult give up 
ever, this rule may admit of an exception: for, if a teſtamentary tutor not only 


or hath been entirely ruined for want of one to take care of him, but hath alb 
become unfit to be truſted with the adminiſtration, he ought not to be admitted, 


child, if he had ſuſpected, he would be careleſs in the diſcharge of his traſt, 


F. de tefl. tut. I. 3. H 3. F. de adm. et per. tut. 


mination either is ab initio, or becomes void (S 410.) , the Law invites te tak 


from the right of managing it as well . after.his majority as during his Minority 
either by veſting it in truſtees, or by naming particular perſons to manage it for 


adminiſtrators named may be excluded. For he, who made the bequeſt, mige 
have either left or not left it, and might therefore make it either more or le * 


made, if he is not contented to take it as it is left him, has it in his power tg 
417. It has been ſaid (F 407.) that teſtamentary tutors, becauſe they ate 


nominated by the father of the pupil, are preferred to all others, and are mergy 


ments of their pupils; they are not bound either to find caution, rem pupilli ſi. 
van fore, the confidence repoſed in them by the father being equivalent to it, 


J. 7. H 5. C. de cur. fur. or to make oath de fideli adminiſtratione. 
Therefore, they have it in their power to accept of the charge at any time 


not an office, of which the Law of Scotland forces every one, who is m. 


neareſt agnates have cauſed themſelves to be ſerved his tutors of Law, Du. 6 
July 1627, Campbell ; or if any body hath obtained a gift of tutory from the 
the management both of the perſon and of the eſtate of the pupil to them. Hoi. 
hath delayed to accept ſo long that the pupil either hath ſuffered conſiderable los 
becauſe he might, tho he had accepted before, have been removed: as ſuſpected 
at that very time at which he wants to aſſume. it; ſo it would be abſurd to adnit 
him to an office, of which he may be immediately deprived. For it may vel 


be preſumed, that the father would not have nominated him to be tutor of bis 


or would have done ſo unkindly by his pupil, J. 8, 9, 10. F. de confirm. tut. 44 


. 
Of Tutors of Law. 


$ 418. B UT, 1) if the father hath died inteſtate, i. e. if he hath not nom 
nated tutors to his children, J. 6. F. de legit. tut. or, 2) If h le 


_ 


or if it is not void, but ſuſpended only for a time, there is room as well for -a tutor-dative as for the lun 
of Law, ( 410.) | 
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cate of them, thoſe in whom it repoſes the greateſt confidence; becauſe it pre- 
ſumes they have the greateſt affection for the pupils, and are, beſides, moſt nearly 
jutereſted in the preſervation of their eſtates. For this reaſon, in default of teſta- 
mentary tutors, it calls their neareſt aguates to the tuition of pupils; 1) Becauſe 
it preſumes, that thoſe, who are connected together by the ties of blood and 
of nature, have a greater affection for one another, have more concern a- 
bout each other's welfare, and are more diſpoſed to take care of one anov- 
ther, than indifferent perſons; 2) Becauſe they have a chance to ſucceed to the 
eſtate, if the pupils ſhould happen to die; and may therefore be preſumed, ſince 
their intereſt moves them, to be moſt anxious about preſerving it, and hindering 
it from being dilapidated, J. 1. P. F. de legit. tut. 3) Becaule thoſe, who arc 
to reap the profits of any thing, ought allo to bear the loſſes, inconveniences and 
burdens attending it, J. 10. F. d. . J. Therefore, thoſe, who would ſucceed to 
one, if he ſhould happen to die, ought to take care both of him and of his 
eſtate, during his pupilage, J. 73. P. F. d. r. j. quia plerumque ubi ſucceſſionis eſt 
emolumentum, ibi et tutelæ onus eſſe debet, & 11. J. de leg. patron. tut... 
For theſe reaſons, the Law of Scotland, 1474, c. 51. hath copied after that of 
| the Romans, and hath, in default of teſtamentary tutors, called to the tutory 
« thoſe, who are to ſucceed to the eſtate of the pupil,“ provided they are not either 
naturally or legally incapacitated from having the guardianſhip of others. . 
Thoſe, who would ſucceed to the pupil, if he ſhould happen to die without 
leaving Jawful children procreated of his own body, are his neareſt agnates, i. c. 
his neareſt relations on the fide of his father, whether they connect their relation 
to him by males alone, or by both males and females. Therefore, the neareſt 
relation whom a pupil has by his father, is his tutor of Law. If he has more 
than one, who ſtand related to him in the ſame degree, the Law does not call 
them all to the lawful tutory of the pupil. But it prefers that one of them, who 
would be heir to him, in caſe he ſhould happen to die during his pupilage; that 
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the burden of the tutory may accompany the chance of the ſucceſſion. 
F 419. But, it has been ſaid ($ 418.), nobody ought to be admitted, who 
. is incapable to manage the affairs of others. Hence all, who are either naturally 
or legally incapacitated from having the guardianſhip of others, are incapacitated 
from being tutors of Law, tho they ſhould happen to be the neareſt agnates 
0 of the pupil. * . | 
Ihbercfore, 1) Neither Ideots, nor 2) Mad men, nor 3) Dumb men, nor 4) 
Deaf men, nor 5) Blind men, can be tutors of Law (F 4.10.) ; for theſe are all 
t naturally incapable of diſcharging the duties of the office: nor 6) Women ; for 
| the act of parliament 1474, c. 51. and the brief of tutory ſpeak of males alone; 
0 nor 7) Males below the age of 25 years; for the age of 25 years is that which 
, the Law requires in order to render a man capable of being a tutor of Law F, 
bor 5) Papiſts; for they are expreſsly incapacitated from being either tutors or 


curators, by 1700, c. 3. Therefore, the lawful tutor of a pupil 1s * his neareſt 
male agnate, who is paſt the age of 25 years, and is not incapacitated from be- 
ing his tutor.” By conſequence, if the neareſt agnate is hindered by any of 

| the foregoing incapacities from being tutor, the tutory devolves to him who is 
next in propinquity to the pupil, and in order to the ſucceſſion. 


y 420. 


s every ſuperior was lawful tutor of his vaſſal, who held his land by ward-tenure of him. 
management of his eſtate as well as the wardſhip of his perſon ; and that, not only during his 
till his majority : and of this power the father of the pupil could not deprive him : for it aroſe 
f urns all e of military tenures, that lands given and held for military ſervice ſhould return to the ſuperior 
ke ther $* the time that the vaſſal was, thro' nonage, unable to perform it, R. M. I. 2. c. 41, 42, 68. But o- 
re , yo ward-luperiors were not tutors of their vaſſals, R. M. J. 2. c. 47. F 1. | a 
eiples — on this occaſion, help taking notice of the gradual progreſs of our Law from laviſh to free prin- 
| tion, from Ke Ar different ſpirit and different maxims, which have prevailed in this country ſince the Revolu- 
1548. 1 noſe which prevailed in antient times. For it appears, from a caſe reported by Balfeur, tutor, gth June 


enry/ u, th » . : . . » | a 
| Tequires in Shs 4 at that time took upon him to diſpenſe with the want of that age, which Law 
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420. He, who is, becauſe of his propinquity to the pupil, entitled by Lan 
to be his tutor, is veſted with the office, as ſoon as he obtains from the chan. 
* cery a decree or writ, nominating him to be tutor.” For he is not, like teſt. 
mentary tutors, veſted with it, as ſoon as he accepts of it, and entitled immediate 
to enter upon the exerciſe of it. The neareſt agnate may happen to be Inca. 
pable. Therefore, the Law hath appointed a form, according to which he my} 
acquire a right to exerciſe it. | n 

Firſt ; He muſt purchaſe a brief of tutory out of the chancery. This is one 
of the {even briefs, which are {till retained in the Law of Scotland, and is of the 
following tenor: * Vicecomiti et ballivis de etc. ſalutem. Mandamus vobis « 
præcipimus, quatenus per probos et fideles homines patriæ, per quos rei veritas 
* melius ſciri poterit, (magno ſacramento interveniente), diligentem et fidelem in. 
quiſitionem fieri faciatis, quis fit propinquior agnatus, id eſt, conſanguineus ex 
parte patris, dilecto noſtro B, filio legitimo quondam A ſui patris? Et fi ille pro- 
pinquior exceſſit ætatem viginti quinque annorum completam? Et fi fit ſuæ fei 
« providus, et potens cavere idonee de adminiſtratione rei alienz ? Et ſi ille pro- 
« pinquior fit immediate ſucceſſurus ipſi B, ſi ipſum contigerit in fata decedere? Ft 
* fi fit, quis tunc ex parte matris idonior, apud 2 uſque ad ejus legitimam 
* ztatem, poſſit et debet educari? Et quod per dictam inquiſitionem, dilipenter 
factam, eſſe inveneritis, ſub ſigillis veſtris, et ſigillis eorum qui dictæ inquiſitioni 
« intererunt faciendæ, ad capellam noſtram mittatis; et hoc breve. Teſte me 
ipſo, apud Edinburgum.” | 

This brief may be directed to any ordinary judge, who has juriſdiction ; for the 
execution of the order made in it is a matter of voluntary juriſdiction, and may be 
,expedited by any judge, who has power to hold a court and to impannel a jury, 
All, which he is ordered to do, is to enquire into certain facts, and, after he has 
made inquiſition, to return his anſwer to the Chancery. The enquiry he make; 
by a jury, whoſe buſineſs it is to aſcertain theſe facts by their verdict, pronounced 
on the evidence brought before them: and his return muſt be conformable to it. 
His office, therefore, is merely formal. Therefore, it may be directed 1) To 
the Sheriff-deputy of any ſhire, 2) To the Stewart-deputy of any ſtewartry, 3) To 
the Magiſtrates of any borough. For it is not neceſſary, that the Judge, to whom 
it is directed, be he within whoſe territory either the pupil, or he who wantsto 
be ſerved tutor, dwells, Du. 8th March 1636, Stewart. IR 

| Secondly ; The brief mult be preſented to the Judge, to whom it is direfted; 
and he muſt order his officers to execute it. e 
For, zhirdly, it muſt be executed; that is, it muſt be proclaimed at the ma- 
ket-croſs of the principal borough within the territory of the judge, who ordes 
it to be executed. It is proclaimed 1) By being read all over, three ſeveral time, 
with an audible voice, by the officer employed to execute it; and every time, 
before it is read, he muſt call aloud the word, Oyez, three ſeveral times, in order to 
convoke the people to hear the brief executed. 2) Public notification mult, at 
the ſame time, be made by him, of the particular place where, and of the tine 
when it is to be ſerved; that thoſe intereſted may know with preciſion the place 
and the time, at which they muſt attend on the matter. 3) A charge mult be 
given generally to all and ſundry, that is, to every one, who may be intereſted 
in the ſervice, to appear at that time and place. And 4) a full copy of the brief 
and of the execution of it, ſigned by the exccutioner, muſt be left affixed to lb 
croſs, at which it is read. The day, on which he charges them to appear, I 
be full fifteen days from that, on which the brief is proclaimed, 1540, „. 7% 
1621, c. 19. For it is not neceſſary, that 1 5 days intervene between them. | 
is enough, if either the day of the execution, or that of appearance be free, 
theſe two with thoſe, intervening between them, make in all 16 days, Du. 250 
July 1626, M*Culloch. All theſe forms mult be preciſely obſerved by him before 
two witneſſes, who muſt be preſent at the obſervance of them, and mult hg), 
along with him, the copy of the execution returned to the judge, to who! Us 
brief is directed, 1503, c. 94. 

| Fourth; 


Tit. IV. Of Tutors of Law. 313 


Fourthly ; It muſt be ſerved, that is, the Judge-ordinary muſt, at the deſire 
of the purchaſer of the brief, impannel an inqueſt of 15 men, who, on a claim 
ſented to them on behalf of the perſon who defires to be ſerved tutor of Law, 
ſeprelenting the condition of the pupil, and his relation to him, having found it 
drored, that the claimant is the neareſt male-agnate of the pupil, who is paſt 
he age of 25 years, and is not otherwiſe diſqualified, ſerve him his tutor of Law, 
provided nobody objects. The verdict muſt be ſigned by the chancellor of the 


jury, and the Judge before whom it was ſerved having interpoſed his authority 


o the ſervice, it is returned to the chancery, out of which it was iflued. * 
Fiftbly ; He muſt, after his ſervice is returned to the chancery, find good cau- 
tion rem pupilli ſalvam fore; that is, he muſt find good ſureties, who muſt bind 
themſelves that he will faithfully and honeſtly diſcharge the duties of his tutorial 
office; and that they will make good all the loſs, which the pupil ſhall ſuſtain 
through his mal-adminiſtration, and ſhall be entitled to recover from him, 
þ. I. de ſatiſd. tutor. I. 4. F 1. F. rem pup. vel. adol. ſalv. I. 1. F. qui 
ſatiſ. cog. In caſe there are more ſureties than one, they muſt bind themſelves 


jointly and ſeverally. For it is not in all caſes neceſſary, that more than one 


be given; every thing concerning this matter muſt be determined according 


to circumſtances, that is, according to the extent of the eſtate of the pupil, and 


of the cautioner. One good man may frequently be ſufficient, | 

The tutor muſt find caution before he enters upon the adminiſtration, but he is not 
bound to find it before the ſervice is returned, For the judge is ordered by the bricf 
to enquire by a jury, whether he is porens cavere idonee de adminiſtratioue rei aliens. 
Therefore, evidence ought to be brought before the jury that good caution car 
le found by him, in order to enable them to ſay, that he is porens cavere idonce. 
But it is not the duty of the judge to exact it: for his province is confined with- 
in the limits defined in the brief or order ſent him; after he has made the en- 
quiry directed by it, all, which he is ordered to do, is to return it with his pro- 
ceedings upon it to the chancery ; and it is the duty of the officers belonging to 
It, to ſee caution actually found. | - 8 

Sixthiy; After he has been ſerved, and has found caution, he muſt 
the Chancery a writ nominating him tutor, conformably to the ſervice. 

After all theſe forms have been obſerved by him, he may lawfully enter upon 
tne exerciſe of his office. For, in caſe he enters upon it before he has ob- 
tained the decree, he cannot be held to be other than an intruder, or at beſt than 


a pro-tutor. The reaſon is, that he has not ſooner a full legal title to enter up- 
om it, | 


get from 


9421. I fay, the inqueſt ſerve him tutor, in caſe his relation to the pupil and his 
age are proved to them; provided nobody appears and objects to the ſervice. For, 
any body appears and alledges, that the claimant ought not to be ſerved, becauſe 
le lies under an incapacity either natural or legal; the judge muſt pronounce an 
interlocutory ſentence on the validity of the objection, and muſt either repel it, 
it he thinks it is not good, or allow it to be proved, if he thinks it is. Hence a 
| contentious litigation may enſue; and it may happen to be neceſſary either to 

have leveral different ſederunts of the court at different times, or perhaps to have 
| the brief advocated by the Lords of Seſſion from the judge, before whom it was to 
be ſerved, to the macers, and to have aſſeſſors appointed to them, as in the caſe of 
the ſervice of a brief of mort-anceſtry. For the ſame remedies by petition, advocation, 
| luſpen ion, and reduction, lie in the cafe of the ſervice of the one as in that of the 
; By brief. Each of them muſt be uſed according to the different ſteps, which 


| WE been made towards the ſervice. At any time, before the ſervice is actually 
| \ pleted, advocation or petition is the proper remedy for amending that, which 
1 Nas been done ami 


is. If the ſervice is abſolutely completed, and the inferior judge 


either ſuſpenſion or reduction is the proper way of correcting the 
> 
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$ 422. Tutors of Law, it has been ſaid, are preferable to tutors-dative. By 
their preſerence is not perpetual ; they are preferable only, when they cauſe then. 
ſelves to be ſerved within the time allowed them for getting themſelves ery, 
For the Law thinks, that the propinquity, which they have to the pupil, * 


them under a natural obligation to take care of the affairs of their helpleſs friend: 


and that they act an undutiful part, in caſe they delay to enter upon the manage. 
ment of them. Therefore, it defines a time, within which it thinks they ourh 
to get themſelves veſted with the office: that is a full year from the tine 2 
which the pupil began to want tutors, and it became lawtul for them to cauþ 


themſelves to be ſerved. The nature of the thing ſhews that this year muſt be. 


gin to run from different points according to different circumſtances. For the 
father of the pupil either did not, or did nominate teſtamentary tutors to his child, 
If he neglected to nominate tutors, the year begins to run from the death of thy 
father, provided the pupil was born before it; for in caſe the pupil was bon 


after the death of his father, it begins to run from the time of the poſthumay 


birth. If the father named tutors to his children, the year begins to run on 
from that time at which the paternal nomination fails or becomes void. Thus, if 
all the teſtamentary tutors die, it runs from the time of their death. If a mother 
who had been named either ſole teſtamentary tutrix, or ſine qua non, or an eſſer 
tial member of a quorum, marries, it runs from the time of her marriage, [ 
a determinate number had been named a quorum, it runs from the time at which 
that quorum fails; if one had been named ſine quo non, it runs from the time, a 
which the ſine quo non either dies, or is incapacitated from exerciſing the office 
For the rule is general, that it runs from the time, at which it was the duty d 
the tutor of Law, and was competent to him to cauſe himſelf to be ſerved, be 
cauſe the pupil began at that time to want tutors, Du. 15th July 1631, Gran 
St. 18th Jan. 1678, Gray. Therefore, if he ſhall have been ſerved within the 
year, he will be preferable to a tutor-dative, Sp. tutor, Dec. 1590, Graham, the 
he ſhould not have found caution de fileli adniniſtratione, or rem pupilli ſalvam firs 
within that time, Du. 29th June 1632, Irvine. Tis true, a tutor of Law is bound 
and may be forced to find caution before he enters upon the management of the 
affairs of his pupil; and he may be refuſed by the officers of Chancery the it 


nominating him, till he ſhall find it. But he does not ceaſe ipſo jure to be tutor, b. 


cauſe he has neglected to find it and has notwithſtanding preſumed to intermel 
dle with them. Indeed, no perſon, who has buſineſs with him about the afjan 
of the pupil, can be compelled either to pay, or to deal with him, til 
he has found caution. Nay, his ſervice may be let aſide, and he may be refuled 
a decree of Chancery; or he may be removed on ſuſpicion, if he does not jind 
it, when required by thoſe who demand him to find it for their own ſecurity and 
that of the pupil. Yet, if the pupil has not been hurt by the omiſſion, h1s tutor 
will not, in all caſes, be removed, but may be allowed to find it within a reaſonable 
time. For it may happen to be more for the intereſt of the pupil to have his affais 
managed by his lawful tutor and his relation than by another. Therefore, tn 
depend on circumſtances, whether a tutor of Law, who has been ſerved, but as 
not found caution, ſhould be hindered from exerciſing the office, and a tut or-datie 
preferred to him ; or ſhould be allowed time to find caution. wh 
If a tutor of Law, who has been ſerved, but has not found caution within ti 
year, is ſometimes preferred to a tutor-dative ; much more muſt he be preferte, 


who has not only been ſerved, but has allo found caution within it, G. 127: 


T I T LE V. 


Tit. V. O Tutors-Dative. 1 
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— 


1 423. N caſe he, who is entitled by Law to be tutor, does not obtain him- 
ſelf to be ſerved within the year, he loſes his right of preference ; 

a giſt of tutory may be given by the barons of Exchequer to any proper perſon, 
who ſues for it; and the tutor-dative will be preferred to the tutor of Law, if he 
obtains the gift before the other is actually ſerved, C. 1ſt June 1574, Craig. Go. 
ach Dec. 1669, Riddle. | Roan wes 

$ 424. *Tis eaſy to ſee from what has been ſaid, when there is place for tu- 
tors-dative. For there is place for them either 1) When the teſtamentary tutory 
is ſuſpended, or 2) When the tutors of Law have neglected to ſerve themſelves 
tutors within the year. In both theſe caſes, the Law, in order to hinder orphans 
from being deſtitute, and to prevent their affairs from going to deſtruction, hath 
granted to the King a power of giving, by the barons of his Exchequer, tutors 
to ſuch pupils as have them not. 

$ 425. And in order to provide more effectually for the welfare of the children, 
and to hinder improper perſons from being appointed their tutors, the Law hath 
eſtabliſhe-' certain forms to be obſerved in obtaining and granting gifts of tutory. 
Nlence it is enacted, 1672, c. 2. that every one, who applies to the Barons of 
Exchequer for a gift of tutory, ſhall either cauſe the next of kin of the pupil on 
8 the ſide both of his father and of his mother to be cited *, or obtain their 
conſent ſigniſied by a writing under their hands, to the appointment of thoſe, 
who are ſuing for the gift of tutory. The uſe of the citation is plain. By means 
of it thoſe, who may be preſumed to have the greateſt regard for the pupil, and 
to be moſt anxious about his welfare, have an opportunity both of objecting to 
tte nomination of thoſe who ask the gift, if they think them unfit, and of point- 
ing out perſons, whom they think moſt fit for being tutors of their friend. If 
therefore theſe neareſt relations of the pupil either ſhall not appear and ſhall make 
of thoſe who ſeek the gift, Law preſumes they are ſatisfied with the choice, and 
have no reaſon to object to it. ey | 
In order to ſhew that this uſefu! form has been obſerved, it is further enacted, 


lis, which either are procured without the citation or the conſent of his 
neareſt of kin, or do not make expreſs mention of the citation of them, or of 


| all obtain a gift of tutory after that manner, which is formal and is required by 
Law; and that, either by exception, or by reduction. 19 
| \ 426. The Barons, before they grant a gift of tutory, ought to cauſe inquiry 
io be made into the character and circumſtances of the perſon, who applies to 
hem for it, J. 21. 5, 6. F. de tut. et cur. dat. for they are not obliged to give 
to any body who aſks it, even tho the relations of the pupil ſhould have been 
"rmally cited, ſhould have made no objections, or ſhould have even conſented 
io the appointment of that perſon, who applies for it. They have, in this mat- 
— | — rg 
wy Agreeably to the ſpirit and intention of this ſtatute, the Court of Exchequer made an act, dated the day 


by which they fixed the form of this citation, and ordained it to be by a ſummons, which ſhould 


| Ee ihe Ggnet, like other ſummonſes. The ſtyle of it may be ſeen in DaLLas, p. 270. This regulation has 
ern obleryed ever ſince. : 8 | | X 


6! : 


2 


no objections, or ſhall by a writing under their hands conſent to the appointment 


that all gifts of tutory ſhall bear expreſsly, that the neareſt of kin of the pupil 
ether were cited, or at leaſt conſented to the paſſing of the gifts: and that all 


lier conſent, ſhall be declared null and void, at the ſuit of any perſon, who 
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ter, a diſcretionary power, and ought to uſe it ſo as to make it turn out moſt * 
the benefit of the pupil, for whoſe good it is intended. 18 | 

Ils true, it is a ſtrong preſumption of the fitneſs of any one, that no objegi 
ons have been made to him by thoſe, who may be preſumed to have the mop 
hearty affection for the pupil. But it is poſſible, that he may have wicked ch. 
tions, who may enter into colluſive ſchemes with one another, in order to defraud 
their young friend of his eſtate, and to divide the ſpoil among themſche, 
Therefore, all poſſible precautions ought to be uſed for preventing improper per. | 
ſons from obtaining gifts of tutory. For this purpoſe, the application, which i 
made to the Barons for the gift, ought to be affixed and remain upon the wall ot 
the Exchequer-chamber the uſual time, that thus people may have an opportunity of 
reading it, and thoſe, who are intereſted in the pupil, may have as many chance zz 
poſſible of knowing, that the application has been made by the particular perſon 
who makes it, and of being brought to attend to it. But, before a grant ca 
be made in his favour, he muſt not only, like tutors of Law, find caution 1: 
pupilli ſalvam fore, but alſo make oath de fideli adminiſtratione. ES 

$ 427. After theſe ſolemnities are obſerved, the Barons may grant the gift 
And it is this which veſts the tutor fully with his office, and entitles him to enter 
upon the exerciſe of it. Till he obtains it, he is at beſt no more than a pro- 
tutor *. But they muſt grant it to thoſe, to whom Law allows it to be granted; 
for they ought not to grant it to any, whom the Law prohibits, on account of 
either a natural or a legal incapacity, to be tutors. Therefore, they cannot 
grant it 1) Either to Ideots, or 2) To mad men, or 3) To dumb men, or 4) To 
deaf men, or 5) To blind men; for all theſe are incapacitated by nature from 
having the tuition of others: nor 6) To minors below the age of 21 years; nor 
7) To papiſts; for theſe are incapacitated by Law ; nor 8) To married women; 
for they are bound to devote their attention to the affairs of their huſbands, can 
do no deed without their conſent, and, beſides, cannot bring themſelves unde 
ferſoral obligations (F 211. 240.): nor 9) To thoſe, who, they have reaſon to | 
believe, either were prohibited, or would not have been agreeable to the father of 
the pupil, /. 21. H 2. F. de tut. et cur. dat. 

But they may grant gifts of tutory-dative to all others; 1) To women 
well as to men; becauſe a woman, for inſtance, the mother of a pupil may be as 
diligent and as faithful, as any man can be, in the adminiſtration of the tutorial 
office: 2) To perſons below the age of 25 years as well as to perſons above it; 
for nothing ſeems to hinder one below that age from diſcharging the duties of a it 
tor as well as one above it; 'tis true, the Law makes this age neceſſary to quali 
one for being a tutor legitim; but the ſame Law allows perſons below it to hold 
the moſt important offices; ſo the act ought to be ſtrictly interpreted: 3) To 
perſons in public ſtations as well as to private men : 4) To ſuch, as are ablents 
well as to ſuch, as are preſent: 5) To one of their own number as well 2s (0 
any other, J. 19. § 1. F. de tut. et cur. dat. provided he, to whom it is gen, 
make not one of the quorum of the Court which gives it. 

They may give it, whether the pupil is preſent or abſent, whether he knows an} 
thing of the matter or not; whether he conſents to it or not; nay, tho it ſho 
be againſt his will, J. 5, 6. F. de tut. et cur. dat. | 

8 428. Every thing, which is done lege prohibente, is either þ/0 jure void > 
voidable, J. 5. C. de leg. Therefore, if one, who is by the Law incapacitated io 
be, is cither ſerved or given tutor, the ſervice or the gift muſt be void. Not that 
every act of the adminiſtration of ſuch a tutor, if he ſhall have taken upon hn 
to exerciſe the office, is null; for nothing could be more prejudicial to the intete y 
the pupil, J. 3. F. de off. pret. but that the pupil has a right to have every ® 
of the adminiſtration of this tutor, which is hurtful to him, to be declared b 
be void; that he has it in his power to get him removed at any time ; that 


»The ſtyle of a tutory-dative may be learned from DaLLAs, p. 900. 
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bas him bound in the fame way as if Law had not prohibited him to 
de tutor, and to make up to him every loſs which he may have ſuſtained 
'hro his miſmanagement, and his hindering others from aſſuming the office; 
1nd that it is competent to every one, who has any either judicial or extra- 


adicial buſineſs with the pupil, to object the nullity of his right to the tutor, 


and therefore to refuſe to deal with him about the affairs of the pupil. 

(429. Tutory, as has been ſaid (F 417.), is not among us, as it was among 
the Romans, a public office, which Law impoſed on any one, whether he was 
or was not willing to accept of it. For with us one does not immediately be- 
come tutor, becauſe he has been appointed to be ſo. Nobody becomes tu- 
or, or is brought under tutorial obligations, // he accepts of the. office ; for it is 


free to every one either to renounce or to accept of it, according to his 


pleaſure. e | 

But he muſt renounce, as long as matters are entire, Du. 14th Jan. 1630, 
Baird, He cannot do it, after they have ceaſed to be fo, i. e. after he has once 
accepted of the office. If he could renounce even after he had accepted, it 


might be highly detrimental to the intereſt of the pupil; ſince it is of much im- 


rortance in life to know to what one can truſt, and on whom we can depend. 
Therefore, the Law does not allow one, who has accepted of the office of tu- 
tor, to change his reſolution, / 75. F. d. r. j. but obliges him to continue in 
i, and to do the duties which it implies: for, if he does not do his duty, it makes 
him liable for his negligence ; becauſe he has not done it, Sr. 21ſt Fuly 1664, 
Kt *. | | | | | 
$430. Since tutors are not bound to accept, *tis plain that they are bound and 
become liable only from the time of their acceptance, and that they are not liable 
for any thing which happens before it F, Du. 26th Fan. 1628, Commiſſary of Dun: 
kid, —St. 19th Fuly 1670, Scrimzeour,—2d Feb. 1675, Scrimzeour. 
The time, at which a tutor begins to be bound, being the ſame with that at 


which he accepts, it muſt therefore be of importance to know, when Law holds 


one to have accepted of the office of tutor. 
\ 431. Tutors are either teſtamentary, lawful, or dative. 


Teſtamentary ones are tutors ipſo jure they require not either a ſervice or a 


gift, in order to entitle them to act, but have full power immediately, after the 
death of the teſtator, to intermeddle with the affairs of their pupil. Therefore, 
they are held to accept, 1) If they intermeddle with his affairs by doing any thing, 
u. ch tutors either uſe or ought to do, ſi pro tutoribus gerant, H. 982.— f. 19th 
Ja and 6th Dec. 1678, Bearſon; 2) If they do any thing, which plainly indi- 
cates their acceptance, tho it ſhould not amount to a formal and expreſs one, 


hand. 


it can hardly happen to come to be diſputed, whether lawful tutors and tutors- 
ative have accepted. For it is uſually at their own deſire, that they are either 
ved or appointed. In order to obtain themſelves to be ſerved, they do what 
mports acceptance: for they cauſe briefs to be iſſued out of the chancery and 
o be executed; they preſent to the jury a petition claiming to be ſerved; they 
mg evidence of their propinquity to the pupil and of his condition; ſo they 
rear, as it were, like purſuers of a law-ſuit. Beſides, ere they can obtain a 
ce of chancery appointing them tutors, they ought to have found caution 
app Pupiili ſalvam fore. Now, if after all this they find caution, they both have 
aud muſt be held to have accepted of the office. | 
, 5 the ſame manner, tutors- dative cauſe a ſummons to be executed at their 
© againſt the neareſt of kin of the pupil, or exhibit to the Barons a petition 


4 L | praying 


bd - 5 

7er gepon ſpeaks of curators alone; but the caſe is the ſame with tutors. | | 
lt the tins 15 reaſon it was found to be incumbent on him, whohad been pupil, to prove, that part of his eſtate was, 
0 pride a he acceptance of his tutor, in ſuch condition, as would make the tutor liable; and not on the tutor 


« was not, Fo. 10th Now, 1697, Muir. 


H. 969; 3) If they have formally accepted of the office by a writing under their 
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praying for a gift of tutory ; if after this they obtain the gift, they muſt he 
held to have accepted. Beſides, before the gift can be granted, or they be g. 
titled to adminiſter, they ought to find caution rem pupilli 22 fore, and 9 
make oath de fideli adminiſtratione. Now, nothing can be a ſtronger proof of x. 
ceptance, than the finding caution and making oath de fideli. | 

$ 432. For it is not improper on this occaſion to remark, that in this re 
teſtamentary tutors differ both from tutors of Law, and from tutors-datie 

For they are not uſually obliged-either to find caution, or to make oath de ff 
adminiſtratione. Such is the confidence repoſed by the Law in thoſe named by the 
father. I fay, uſually : for they may on extraordinary occaſions ; for inſtance 
when it is evident, that the want of caution may be hurtful to the intereſt of i 
pupil, Du. .12th Feb. 1633, Govan, or that the father intended it ſhould h 
found by them, Fo. 23d Feb. 1693, Counteſs of Calender. 

'But both-tutors of Law and tutors-dative are obliged to find it : and regular 
they ought to find it, before they obtain thoſe ultimate deeds, which render con. 

plete their: titles to adminiſter, that is, before the decree of chancery or the vi 
of tutory is granted in favour of them. i 8. 

It is found by cautioners alone, who bind and oblige themſelves conjunQ and 
ſeverally for the tutors; that is, to make good to the-pupil every thing, which le 
ſhall be entitled, but ſhall not be able to recover; from them, J. 12. & rem pup, dil 
adol. falvami fore. Not that it is, in. all caſes, neceflary, that more than one ſurety 
given: every thing, concerning this matter, muſt be determined according to ci 
cumſtances, that is, according to the extent of the eſtate of the pupil, and d 
the cautioner. One good man, as has been ſaid, may frequently be {uffi. 
ent. | | T0 (6 rv yet 

- Tutors-dative are bound not only to find caution, but alſo to make oath 4 
fideli adminiſtratione. This is peculiar to them: for tutors of Law are not bout 
to make it. 3 e 2 | 

$433. Tutors, it has been ſaid, are not bound and cannot be forced to acc 
of the office of tutory ; they cannot, however, after they have once accepted, 
renounce ; becauſe matters are no longer entire, but they are bound to admin 
ſter, St. 21ſt July 1664, Scot; ſo that their acceptance makes it. neceſlary fu 
them to do thoſe things which, before, it was optional to them either to 0 
Wo Ser Oey | Lp 
Let us therefore proceed to conſider the duties, which are incumbent upo 


them, and the powers which they have, after they are properly veſted with tie 
tutorial office. FE PORT. 


% 
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"Of the Duties which are incumbent on Tutors, and of the Powers which they let 
after they are duly veſted with the tutorial Office. 


9434. A Tutor becomes, by his acceptance ($.433.), bound to manage the 
\ affairs of his pupil. He muſt by conſequence be, for every dt 
who manages the affairs of others is, bound to give an account of his adm 
ſtration, and at the expiration of his office to reſtore every thing, which l 
has, that belongs to him of whoſe affairs he had the management, K. M. * 
4. 2. . | 
li 121 is young and helpleſs. Therefore he is bound to manage them wit 
peculiar fidelity, and to be as careful about them, as a careful man uſes te | 
about his own affairs, I. 10, 33. Pp. F. de adm. et per. tut. By conſequen® | 

muſt be bound, if his pupil meets with any loſs through his negligence ® R 
| a dminiſtrat!% 


t. VI. incumbent on Tutors. © 3719 


aminiſtration, to make it up to him. For a tutor preſtat dolum, culpam latam, 
t culpam levem, J. 23. F. d. r. j. l. 7. C. arb. tut. But he is not bound to make 

loſſes, which ariſe either from accident, or from ſo ſmall a degree of careleſneſs 
«is hardly diſtinguiſhable fromf it, J. 4. C. de per. tut. 


Every one is preſumed to agree to that, which is promotive of his intereſt. 
ut it is for the intereſt of the pupil, that his affairs be managed by ſomebody : 
e they would go to deſtruction. Therefore he is preſumed to have given his 
lor a mandate or commiſſion to manage them, and to have conſented to every 
noful act of his adminiſtration. But Law allows not one, who has the humani- 
to do a good office to another, to ſuffer by it. Therefore it holds the pupil to 
e obliged to indemnify his tutor of expences, which he may happen to lay out 
1 his adminiſtration; becauſe it does not eaſily preſume one to mean to enriciz, 
imſelk at the expence of another, eſpecially of one who is employing his time 
nd exerting himſelf to do him the belt ſervice, J. 14. F. de con. ind. 
Hence, tutory may in ſome ſort be conſidered, as it were, a contract enter- 
ec into by the tutor and his pupil, and inferring obligations on each of them.” 
2. J. de oblig. que quaſi ex contrac. naſc. On the one hand, the tutor is held to 
ind himſelf, by his acceptance of the tutorial office, 1) To manage with fideli- 
and care the affairs of his pupil, 2) To give an account of his adminiſtration, 
nd 3) To reſtore to his pupil every thing which he has belonging to him. 
Da the other, the Pupil is held to be bound 1) By every lawful act of his tu- 
ors adminiſtration, and 2) To indemnify him of any expence, to which he may 
de put in the diſcharge of his duty, J. 1. p. V. de contrar. tutel. - 
From theſe axioms it will be eaſy to exhibit a particular of the powers, obligati- 
ons, and duties both of tutors and of their pupils. n 
9435. Tutors, it has been ſaid (5 403, 434-), are bound to manage the at- 
fairs of their pupils with fidelity, and to make their utility the meaſure of their 
onduct, There muſt therefore be ſome things, which tutors ought, and are by 
onſequence bound to do, becaule they are eſſential to the intereſt of their pupils; 
nd others, which they ought not, and have not therefore power to do, becauſe 
hey are contrary to it, | 1 
9436. The powers of tutors extend to the eſtates as well as to the perſons of 
Pupils (F 403.). Therefore the firſ# thing, which a tutors are bound to 
Wo, is © formally to make and to authenticate an inventory of all the particulars, 
' of which the eſtates of their pupils conſiſt.” Hh 
This is a duty, from which teſtamentary ones are not, any more than tutors 
of Law and tutors-dative, exempted ; it is incumbent on them all alike. For 
lney are all bound to manage the eſtates of their pupils; and it would be diffi- 
cult to know preciſely the particulars, for which they ſhould account, if an 
Inventory was not taken, from which a charge may be made upon them, 1672, 
. 2.— 1696, c. 8. . 2 | | 
| They are bound, 2) To do it as ſoon as poſſible; for they are expreſsly pro- 
bibited by Law 1672, c. 2. to exerciſe the office of tutor, or to intermeddle 
"ith the affairs of the pupil, before they have made it, J. 7. p. F. de admin. et 
Flic. tut. et cur. I. 24. C. de adm. tut. l. ult. & 1. C. arbit. tut. The reaſon 
5; that every particular of his eſtate may be inventoried, as ſoon as they attain 
Polefſion or knowledge of it; in order to make it impoſſible for them to embez- 
„e. But ſince the neceſſity of the caſe requires it, 'tis plain, that they ought 
io be allowed a reaſonable time to do it, according to the ſituation extent and 
"ature of the eſtate. Therefore, as they ought not to be obliged to do it preci- 
e feftrrarione, neither ought they to be allowed to do it moratoria cunctatione, J. 
7. 1. F. de adn. et per. tut. Fo. gth Feb. 1698, Turnbull. 
They ought 3) To do it formally, i. e. to obſerve thoſe forms, which the 
* of Scotland hath ordained to be obſerved by tutors, when they inventory 
e eltates of their pupils. Theſe it hath introduced for the utility of the 
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pupils, in order to hinder tutors from making or having it in their power 1, 
make partial inventories, and from embezzling the goods of their wards, Hey, 
it is plain, why the inventory ought regularly to be made with the advice, ch. 
ſent and concurrence of ſuch of the neareſt of kin of the pupil, on the 6, 
both of father and of mother, as are both majors and within the kingdom i., 
Scotland, at the time at which it is made. For two of the neareſt relation; of 
the pupil on each ſide, both on that of the father and on that of the mathe 
ought to be preſent, and to concur with the tutors in making it. T herefore, F 
the tutors themſelves happen, any of them, to be neareſt of kin to the Pupi 
thoſe of his kindred ought to be preſent, who are next tothe tutors in propinquiy 
to him: for, over and beſides the tutors themſelves, there ought always to be preſer 
the next of kin to the pupil. If they are willing to come and to be preſent, 
well; then the inventory is made; after it is finiſhed, three exact copies of it 
muſt be ſubſcribed by the tutors, and by all the neareſt of kin of the pupil, yh 
were preſent at making it. 1 5 VER 

But in order to prevent more effectually the poſſibility of fraud, and to hinder 
the inventory ſrom being altered, or any. of the particulars inſerted in it from he- 
ing deleted by the tutors, it is enacted, that it ſhall be authenticated before a con- 
petent judge, i. c. that all the three ſubſcribed copies of it ſhall bejudicially pro 
duced before that Judge-ordinary, within whole juriſdiction the chief reſidence ofthe 
pupil is, vig. either the Sheriff-deputy of the ſhire, or the Bailiff of the roy 
borough, or the Commiſſary of the diocets, Af. 29th July 1752, within which 
the pupil has his chief reſidence ; that they (hall all three be alſo ſubſcribed by the 
clerk of court; and that, on this, an act of court ſhall be made bearing the 
production of them, and expreſſing the names both of thoſe who ſubſcribe then, 
and of thoſe to whoſe cuſtody they are committed: for one of theſe ſubſcribed 
duplicates is ordered to be kept by the tutors themſelves ; another of them by the 
neareſt of kin on the fide of the father of the pupil; and the third by his nearel 


Of kin on the ſide of his mother. 


But it may happen, that the pupiPs neareſt of kin will not concur with hi 
tutors in making an inventory of the particulars of his eſtate ; therefore it 1sa- 
acted, that the tutors ſhall raiſe a ſummons, at their own ſait, for ſummoning 
the aforeſaid neareſt of kin of the pupil on the ſide both of his father and d 
his mother to appear before the faid Judge-ordinary, in order to hear and it 
themſelves ordered to concur with the tutors in making the inventory; with ce 
tification, that, if they either ſhall not appear, or ſhall not concur, the inventory 
will be made by the tutors, with the advice and conſent either of the Judge-d- 


dinary himſelf, or of one whom he ſhall delegate and appoint. 


If the neareſt of kin neglect, notwithſtanding this ſummons, to concur, the 
inventory is made by the tutors at the ſight either of the Judge-ordinary himll 


or of ſomebody delegated by him. After it is completed, three duplicates of f 


are made; are ſubſcribed by the tutors, and the perſon with whoſe concurrence! 
was made; and are all authenticated after the ſame manner, in which they would 
have been authenticated if the neareſt of kin had concurred. Only two 
them muſt be cloſed and. ſealed by the tutors and the perſon delegate 
to concur with them, and muſt remain in the cuſtody of the clerk of the coul. 
by which they were authenticated, to be delivered to the neareſt of kin of the 
pupil, both on the ſide of his father and on that of his mother. 
The inventory mult 4) Contain an exact liſt and deſcription of all the pant 
culars, of which the eſtate both heritable and moveable of the pupil conhiſs 
Conſequently, it muſt contain the lands, houſes, and other heritable things, & 
well as the horſes, cows, furniture, caſh, and other moveables, of which jus e. 
ſtate conſiſts. Nay, it muſt contain not only corpora of theſe kinds, 
alſo all inſtruments of debts due to the pupil, ſuch as bonds, bills, prom 7 
notes, accompts, tickets. In ſhort, it ought to contain all the particulars of lh 


. | = : 2 1 : ' ot on 
viſible eſtate, which they can diſcover, that belong to the pupil. Nay, ® ought 


hut 
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w7ht it to contain a liſt of all the particulars of the eſtate, but alſo ſuch accu- 
te deſcriptions of them, as will make each of them eaſily diſtinguiſhable from 
ery thing of the ſame kind. Thus, v. g. bonds muſt be deſcribed by the 
names of the creditors to whom they are granted, of the debtors who grant 
hem, of the ſums for which they are granted, of the time at which theſe ſums 
ire made payable ; of the rate of intereſt, if they are made to bear it, Oc. J. 7. 
C. de bon. proſcript. 1 „ 00 | es 

But pupils may happen to have the property of ſeveral things, which their tu- 
tors cannot immediately diſcover. Thus, inaccuracies, errors, and omiſſions 
may flip into the inventory, notwithſtanding the greateſt care. * Tis therefore e- 
racted, that the tutors, if they ſhall happen afterwards to diſcover and to attain 
polleſſion of any other particulars that belong to the pupil, and are not in- 
ved in the inventory, ſhall, within the ſpace of two months from the time, at 
which they attain the poſſeſſion of them, add them to the inventory; ſhall 
cet this additional inventory authenticated by the {ame judge, before whom the 
frincipal one was authenticated, and after the ſame manner with it; and ſhall 
cave two duplicates of the eke, ſealed like the principal one, in the cuſtody of 
the clerk of court, to be delivered to the neareſt of kin of the pupil. 

437. The ule of the inventory is plain. It ſhews the amount of the pupil's 
cate, the particulars of which it conſiſts, and thoſe for which his tutor is bound 
to account, So it is the foundation of a charge againſt the tutor, for every 


| particular of which he muſt account at the expiration of his office. Not 


that he is preciſely bound to reſtore every particular, which has been inventoried : 
for if he can ſhew, that any thing, which did not belong to the pupil, happened 


to be inſerted in the inventory, he will not be obliged to reſtore it; becauſe it did 


not belong to the pupil, and ought to be reſtored to its true owner. Therefore, 
the uſe of the inventory is this; it creates a preſumption againſt the tutor. For 
Lay preſumes, that he would not inventory any thing, which did not be- 
long to his pupil. Therefore it preſumes, that every particular, which it {ees 


nventoried, was his property; and obliges the tutor to prove, that it was not fo, 
but was erroneouſly inſerted in the inventory. So it puts the onus proband; on 


the tutor. 


\ 438. The uſe of the inventory being ſo great, *tis plain, why the Law hath 


ordained this to be the firſt act of the adminiſtration of every tutor; he cannot do 
any thing before it, except ſuch as admit of no delay, J. 7. p. F. de ad. Therefore 
the Law hath done well to employ certain means to compel him to make it. Hence 
is cnacted, 1) That no debtor of the pupil ſhall be obliged to pay to a tutor, 
Who does not ſhew him, that that, which he demands, is particularly contain- 
ed in an authenticated inventory ſubſcribed by the neareſt of kin of the pupil, 
or by the clerk of court *. | 
It tutors neglect to make either principal or additional inventories after the 
ormal manner required by Law, they are 2) Declared to be liable not only for 
lhcir jutromiſſions, but alſo for their omiſſions, not only for what they do, but 
uo for what they omit to do. This muſt extend to all tutors, even to ſuch as 
ave been named by the father of the pupil with this expreſs proviſo, that they 
Hall be liable not for their omiſſions, but for their intromiſſions alone: for 
ehen theſe are not exempted from the obligation of making an inventory of the 
ſtate of their pupil. Therefore, if they omit to do their duty, and to make 
* they muſt be liable to the ſanction of the Law, and to their omiſſions as 
Mell 45 to their intromiſſions. For the father is not allowed to grant them a diſ- 
Fates from the obligation of making inventories; he muſt therefore be preſumed 
can that they ſhall have the privilege of being liable not for their omiſſions 
\ 14. M . | but 
{gr a Caſe reported by Fo. 24th June 1701, Guthrie, which ſeems to be repugnant to the ſpirit and the 


tory was mad aw. By it the Lords found, that a debtor had no intereſt to propoſe it as a defence, that the inven- 
the Ranks, rien citing of the neareſt of kin on the fide of the mother, when the tutors were themſelves 
| 0 sin. | 
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but for their intromiſſions alone, only in caſe they neglect not fo important wy 
ſo eſſential a part of their duty; eſpecially as all tutors are, jure communi, lab 
to their omiſſions as well as to their intromiſſionss. wk 
Tutors, who neglect to make inventories, are 3) Not entitled to get allowance 
of the expences, at which they have been in managing the affairs of their 
pils. Hence they are not entitled to be indemnifed either of the expences t, 
which they have been put by their perſonal attendance on the affairs of their Pu 
pils, or of ſuch. ſums as they have laid out on purſuits or legal diligences . «. 
ven tho theſe have been both neceſſary and profitable: but they are entitled 9 
thoſe, which they have diſburſed on the maintenance, education, houſes and e 
ſtates, as well as to thoſe, which have been diſburſed, in order to complete the 
titles of their pupils, H. 984.— Fo. 25th Feb. 1686, Kennedy. — 16th F, 
1693, Carleton. — Af. 25th Feb. 1693. — Da. 83. —F. 11th June 1709, Lib 
Riddoch. | 3 | Ai | "56 

4) Tutors, who omit to make inventories according to Law, are removeah| 
from their office, becauſe they are ſuſpected of intending to conceal the amount 
of their pupil's eſtate, and to make it eaſy for them to defraud him, H. 5 
Fuly 1681, Gihſon.— 9th Feb. 1698, Turnbull. | 7 

Theſe are the puniſhments inflicted by Law on tutors, who omit to Inventory 
the eſtates of their pupils. Therefore, there ſeems not to be room for other, 
*Tis true, by the Roman Law, a pupil was allowed to make his charge upon a 
tutor, who had neglected to make an inventory, by his own oath in litem. Theres 
ſon was, becauſe ſuch a.tutor was held dolo feciſſe, I. 7. p. F. de admin. et peri. 
zur, But this can have no place with us; ſince it is excluded by the ſtatutory pe 
nalties, June 1741, Parkhil v. Geddes. | 5 | | 

However, a pupil is always allowed to charge his tutor with every thing, wit 
which it can be otherwiſe proved, he either hath or might have intermeddled; 
whether an inventory has or has not been made of his eſtate. 50 

$ 439. The powers of tutors, it has been ſaid, extend as well to the eſtates 
to the perſons of their pupils: therefore the firſt thing, which they are bound 
to do upon the acceptance of their office, is to make an authentic inventory d 
the eſtate. But the primary end of tutory is the tuition of the perſons of thei 
wards : therefore I ſhall conſider the tutorial duties with regard to the petioi 

of their pupils. ; 

8 440. Children, during their pupilage, are not able to take care of the. 
ſelves. They have not either that maturity of judgment, or experience of thc 
world, which are neceſlary for enabling them to diſtinguiſn things which are good, 
from thoſe which are bad for them ; things which may be profitable, from {uch 
as may be hurtful to them; thoſe which they ought, from thoſe which they 
ought not to do. Tis neceſſary therefore that they be governed by others, bo, 
having more ſenſe and more experience, are fit for directing them concervins 
their conduct. 5618 | | 

But, tho tutors have the guardianſhip of their pupils, they have not alas 
the cuſtody of their perſons. The Law, in this matter, pays the greateſt regard 
to the will of the father; becauſe it preſumes, that he was both moſt willug 
and moſt able to provide for the good of his children. Hence it entruſts the 
cuſtody of the perſons of his children to thoſe, with whom he deſired them ie 
live. Not that it is, in no caſe, lawful to depart from his appointment; thoſe, whom 
he has appointed to have the cuſtody of them, may be liable to ſome malignant 
ſuſpicion; it muſt therefore be competent to the Law to interpoſe its author, 
and to provide for the ſafety of the pupils, by taking them out of the hands 0 
thoſe whom it ſuſpects, and putting them under the protection of others 11 7 
it can truſt, J. 1. H 1. J. ubi pup. educ. — R. M. J. 2. c. 47. Q 4-—SKENES l. 444 
5 Bot in default of the appointment of the father, it repoſes its confidence in 1 
mother of the children. Hence a mother, provided ſhe is not liable ro fuß, 4 
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lowed to have the cuſtody of her children, till they attain the age of ſeven 
feats, Ba. minor, 4th Auguſt 1516, the King.— iſt March 1517, Durie.— a ad May 
1527, Foreman. — Sk EN E not. ad R. M. J. 2. c. 41. H 3. —ad c. 47. 4. For Law 
thinks it cruel to deprive a mother, immediately after ſhe has loſt her huſband, 
of the pleaſure of the company of her children. It lets them therefore ſtay 
with her to comfort her for the loſs which the has ſuſtained. Beſides, till chil- 
ren have attained the age of ſeven years, they are unfit for learning or doin 

much. Their mother, therefore, who, it muſt be preſumed, loves them moſt 
ifectionately, and will not grudge the trouble of taking care of them, ought to 
de allowed the endearing taſk of foſtering them during their childhood; ſince 
one will not eaſily be found, who will take ſuch an anxious concern about them, 
and attend ſo minutely as ſhe to all their little wants, neceſlities, deſires and com- 
laints. | | | | 
f But even ſhe is not allowed to have the cuſtody of them during their child- 
hood, unleſs ſhe is above ſuſpicion. For if ſhe is a woman of a bad character, 
ſuppoſe, for inſtance, ſhe is a bawd, a drunkard, a thief, or a papiſt ; it would 
be cruel to truſt her with the cuſtody of her young children, and to allow them 
to run the riſk of being corrupted or ſeduced by her example. In the fame 


d 
le 


anner, if, forgetful of the memory of her former huſband, ſhe marries another, 
ſs the Law of Scotland, for the beſt reaſons, does not allow her to have the cuſtody 
of her children: becauſe it preſumes, that the influence of her preſent huſband 


might lead her to think of committing horrid actions; that the might ſoon be- 
come regardleſs of their intereſt ; that the fight of them might create jealouſy in 
the breaſt of her preſent huſband, and if ſhe appeared to be too anxious about 
their welfare, might make him ſuſpe& that ſhe had too warm an affection for 
the memory and the remains of her former one, and that her love of himſelf 
was cold ; from whence ſhe might, in order to prevent the diſturbance of their 


lav obliges a wife to employ her time in the ſervice of her huſband, and in 
he management of his domeſtic affairs. Conſequently, he might look on 
aber with an evil eye, if he ſaw her employ in taking care of others, that time 
al BN hich he was entitled to have employed on the management of his own affairs 
Is alone. Plerumque novis maritis non ſolum res filiorum, ſed et vitam addicunt, l. 22. 
edi etiam, C. de adm. tut. Thus diſtracted by her attention to two different 
l departments, ſhe might miſmanage them both. For theſe reaſons the Law of 
he Scotland does not, in any caſe, allow a married woman to have the cuſtody of 
h children, whom ſhe had of former marriages, /. 1. C. ubi pup. educ. — Nov. 22. 
38. No matter, whether they be boys or girls, be below or above the age of 
J ſeven; whether the mother offers to maintain them gratis, or not; whether, on 
0, ing taken from her, they will be obliged to pay for their maintenance, or will 
ng be maintained by ſome other perſon gratis. Therefore, in caſe the mother is 
either dead, or married, or unfit, the tutor hath the right to the cuſtody of the 
5 perion of his pupil; for he is given perſone, and no other can juſtly pretend to it, 
. . J. 2. c. 47. $ 4.— Du. 14th Ju) 1627, Noble. —4th July 1629, L. 
* Lang ſhaw Hp. tutor, 22d Feb. 1631. Finnie.— Du. ult. Feb. 1632, Gordon. 
: A 6th Feb. 1666, Laird of Durie.—5th Feb. 1675, Fullerton. —l. 1. H 1. F. de 
JM After the ape of ſeven years, the education of the pupil begins k. Therefore, 
nt > tutor hath after that time the diſpoſal of his perſon. Neither his mother nor 
If PO | any 
of >” . 
il * In aptient times the ſuperior was preferred, before all others, to the cuſtody of his vaſſal, that held of him an 
4 a] To -tenure, and was paſt the age of ſeven years. Vide Di. II. 484, 485. Indeed, in. antient 


"oY uperior was the tutor of Law ; the lawful guardian of his vaſſal, who held his land ward of him 
* 18.) : ſo he had not only the management of his eſtate, but alſo the wardſhip of his perſon; he had all the 
1 lay under all the obligations of other tutors, F. M. J. 2. c. 41, 42, 44, 68. If the pupil held lands 


every 4 more ſuperiors than one, the eldeſt was preferred to the cuſtody of the perſon of his vaſſal; and 


2c. 44. hl, er ibi not. Sk RME. 


mutual love, be led ſoon to become regardleſs of her children. Beſides, the 


R. by 1 was entitled to enter upon poſſeſſion and management of thoſe lands which were held of himſelf, 
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any other relation ought to be preferred to him, Ba. minor, 18th Feb. 551 
Clephan.—29th March and 7th June 1561, Spalding, —16th May 1548, Cv. 
ford. —1yth May 1558. Diſhinton ; unleſs the utility of the pupil evidently requirg 
it, Ba. winor, 16th Dec. and penult. Feb. 1553, Gorthie.— M. 12th May | 55 
Diſbiuton.—l. 1. 1. FJ. de tut. 10 | 

For if the utility of the pupil requires it, his perſon is not entruſted to th, 
cuſtody of his tutor. Hence, if a tutor happens to be that perſon, who, if the 
pupil ſhould happen to die during his pupilage, would ſucceed to any part of h 
eſtate, Law will not truſt him with the cuſtody of his perſon ; becauſe 

as Mir, ER$X41NE ſays, it ſuſpects he would not be over-careful to preſens 
a life, which ſtands in the way of his own intereſt, J. 2. C. i pup. educ. J. 1, (1, 
H. cod. R. M. I. 2. c. 47, — SR EN E not. add. c. 47. L. B. c. 106.—Ha. 19th Ja, 
1611, Chalmers. — Jan. 1606, Eigar,—N. tutor, 24th Jau. 1622, Taylor. — K. 6, 
Feb. 1666, L. of Durie. © „ = x4 

In general, the age, the ſex, the circumſtances, and the condition of the pupil 
as well as of his tutors and of his relations, ought to be conſidered, and the cuſtody 
of his perſon giveu in all caſes to him, to whom it appears, upon the whole, 10 
be moſt advantageous for the pupil to give it, J. 1. § 1. F. ubi pup. educ. 

$ 441. Mere life is not a mighty matter; it is rational life, which man ſhoul 
value; one, whoſe mind is not cultivated, but rude like the beaſts of the forel, 
is hardly worthy of the vaſt capabilities of his nature. Therefore, a tutor is bound 
to take care both of the maintenance and of the education of his pupil, R. 
J. 2. c. 42. 8 5.—SKENE n. ad d. l. ol to 

The preciſe ſum, which he ought to lay out on theſe, mult be left to be deterni- 
ned by his own diſcretion. Indeed if the father has ſpecified a ſum, his will ought 
to be the rule; unleſs that named by him is more than the circumſtances of the 
pupil can afford. For if a tutor ſhall adhere ſtrictly to the will of the father, who 
thro pride, or thro ignorance of the ſtate of his affairs, hath named an immode- 
rate ſum, and ſhall lay this all-out on his pupil, the exceſs, that is over and abo 
the ſum which he ought to have laid out, will not be allowed him in his ac: 
compts; becauſe he did wrong in laying out ſo much, J. 2.4 2, 3. F. ubi pup. 
educ. In the fame manner, if a father has been exceſſively ſordid in naminga 
ſum to be laid out on his child, the tutor may lay out as much more, as is nt- 
ceſſary for maintaining and educating his pupil, and will be entitled to get allo 
ance of it, even tho he ſhould have taken it upon himſelf to lay it out withoit 

obtaining leave from the Court of Seſſion; provided he has laid out no more 
than was reaſonable, and ſuitable to the condition of the pupil, J. 2. P. 1. J 
eod, 0 2 | 

But, if the father has not defined a particular ſum, a diſcretionary pow 5 
entruſted to the tutor of laying out on the maintenance and education as much 
as is ſuitable to the age, the rank, and the eſtate of his pupil, J. 2. H, 2. |. 3 
$ 2, 3, 4, 5. J. 4. F. ubi pup. educ. I. 6. 5.f. de Carbon. edicto.— R. M. J. 2. C. 4 
$ 5. and SK. br. ad d. c. 42. So that he ought not to be either too parſimon 
ous or too profuſe, but to obſerve that juſt mean, which is pointed out by the 
circumſtances of his pupil to be proper. 

Therefore, a tutor ought never to lay out yearly on his pupil more than the t0 
tal amount of the annual profits of his eſtate. This is the maximum to which heb 
limited by Law, I. 3.$ 1, 3. V. ubi pupil. educari.—St, 17th Nov. 1680, Sand: 
lands. — B. 110. I own, extraordinary caſes may happen, in which therig% 
of this rule ought to be ſomething abated, D. II. 488. Fo. 26th June 1678, 
Pearſon ; for inſtance, in caſe the pupil is ſick, expences ought not to be gs 

ged, which are laid out in order to preſerve his life. — 

Indeed, the expences laid out annually on a pupil ought to be ſo far fron 
exceeding, that they ought not to exhauſt the whole annual profits of his eſtate: 
except the amount of theſe is ſo ſmall, as to be no more than is neceſſary for 5 
ducating and maintaining him. For a ſurplus ought always, if poſſible, e 


«ed aſter his yearly expences are paid, and to be ſucceſſively, year after year, 
{ded to his capital ſtock, in order to increaſe it, J. 3. F 1. F. eod. The year- 


"ent to lay it a! out on them, J. 3.4 3. F. ed. . 

A tutor, tho he ought not to exceed due bounds, ought however to act ſuitably 
o the condition of *r pupil. Therefore, he ought to maintain him and provide 
tim with clothes, food, and lodging ſuitable to his ſtation. Indeed in this article 
ke ought to be as frugal as is conſiſtent with decency, and with the health of 
he child, for money, ſaved on articles of this kind, if it is not hurtful to the 
health of the pupil, is all well ſaved. _ | wo 
But he ought to be far from being ſordid in the expences of his education: 
{gal ſchemes are the worſt ſchemes of it. Therefore he ought to incline rather 
o profuſion than to frugality in every thing relating to it. He ought to beſtow 
liberally upon it, ſo as to have his pupil not only taught every thing which it 


maſters, J. 12. § 3. F. de admin. et per. tut. Te 5 

His education ought alſo to be ſuited to his rank in the world. Therefore, if 
it is ſuch as does not allow thoſe who hold it to be educated to any trade or 
employment, the pupil ought to be educated in the moſt liberal manner, ſo as to 
become a wiſer and better man than thoſe, who have not the ſame advantages, 
and to be rendered fitter for being uſeful to his country, to his friends, and to him- 
ell. Hence a tutor is ſaid to be ſet over the manners of his pupil, /. 12. § 3. F. 
de admin. et peric. tut. a 
But if it is proper, or if the circumſtances. of his pupil make it neceſſary for 
him to be educated to ſome employment, the tutor, after conſulting the inclina- 
on of the pupil, and adviſing with his relations, ought to educate him ſo as to 
render him fit for exerciſing his employment to the greateſt advantage. If it is a 
liberal one, his education ought to be liberal : but it ought, at the ſame time, 
always to be conducted with a principal view to the profeſſion for which he 
s deſigned. If it is thought proper to breed him to an illiberal trade, his edu- 
cation ought to be ſuitable to it; and a tutor ought in this caſe to take particu- 
lar care to teach him nothing that may give him a diſtaſte of the buſineſs for 
which he is intended. Thus, if he is to be bred to a laborious, mechanical 
employment, v. g. to that of a black-ſmith, it would be cruel to allow him to paſs 
a full courſe at the univerſity ; for *tis odds, if after his views ſhall have been ex- 
tended, and he hath acquired a taſte of knowledge, he will be able to give at- 
tention to his proper buſineſs, or to have any reliſh of it; ſo a ſource of unhappi- 
ncls may be created to him. In truth, the leſs one, who is intended to be bred 
loan illiberal employment knows, the better; provided he is taught every thing, 
which may be uſeful to him in the exerciſe of it. One, who has a reliſh of 
Mil ros, of BA co, or of the NEWTONIAN philoſophy, will make ſmall 
profits by merchandiſe. N e e Sen 
ln order therefore to have him properly inſtructed in his buſineſs, his tutor may 
be allowed, if it is neceſſary, to encroach upon the capital ſtock of his pupil, v. g. 
to Pay an apprentice fee to a maſter. The ſame thing may be done, in order 


C up for himſelf, B. 110. Indeed, this cannot happen during his pupi- 
C. | | 
\ 442. A tutor is alſo bound to manage both the moveable and the heritable 
Eltate of his pupil; for his power extends to all of it: and it is his duty to take 
care both of his extrajudicial and of his judicial affairs, R. M. J. 2. c. a2. 
Aer Tutors are bound to manage for the utility of their pupils, ($ 403); 
Fe which ought to be the rule of their conduct. But it is unprofitable for one 
. 05 a large quantity of uſeleſs moveables. Hence, it is the duty of tutors 
Fa ; thoſe moveable corpora, for which the pupil has no ule; that, having turn- 
them into ready money, they may lend out the price on intereſt. Not ak 
4 N | this 


y income Of ſome pupils is ſo great, that it would be a piece of groſs miſmanage- 


s proper for him to learn, but taught it after the beſt manner and by the belt 


0 enable him, after his education is finiſhed, and he has learned his trade, to 
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this is .a duty fo ſtrictly incumbent on them, that, if they ſhall not ſell then 
but preſerve them for the uſe of their pupil, they will be liable to pay intereſt for 
the value, at which they might have been fold. All which I mean is, that th, 
| tutors do well, if they ſell them; for they are not civillj bound to do it. Ther. 
fore, if they have not ſold them, they are not liable for damage or intereſt; 
provided they take care of them, and keep them entire. it | 
Hence, if the pupil has any moveables which are ſua natura corruptible, any 
which it is impoſſible to preſerve entire, or to hinder from being deteriorated; the 
tutor is ſtrictly and civilly bound to diſpoſe of theſe, and to hinder them fron 
going to deſtruction. This, therefore, tho he is not bound to do Precipiti faſt 
watione, he ought however to do not moratoria cunttation?, but ſo that the 
money, which is got for them, may be put out to intereſt, as ſoon as poſſible 
Conſequently, if he delays to do it, he is culpable, and is therefore liable to te 
pair the damage to his pupil, J. 7. $ 1. J. 50. J. de adm. et per. tut. l. 3, 4. ( 
dle per. tut. Such, for inſtance, are fruits, which go to deſtruction, if they ar 
kept too long. | EC) oo Aa T5834 
But there are other moveables, which it is the duty of a tutor not to {| 
but to keep for his pupil. Theſe are all thoſe moveables, which admit of a Price 
of affection. or are more valuable to the pupil than they can be to any othe, 
becauſe of ſomething which attaches him to them, and makes him, according to 
the common cuſtoms of mankind, have a ſingular regard for them. Such ar 
pictures of his anceſtors, preſents which he may have received from particular friend 
curioſities that are not every day to be had, and things of this fort. Thek, 
therefore, and every other thing which he thinks proper not to diſpoſe of but to 
keep for the uſe of his pupil, he is bound to take care to preſerve entire; and 
for that purpoſe he ought either to keep them in ſome place, in which they 
may be ſafe from danger, or commit them to the charge of ſome careful pe- 
ſon, J. 24. C. de adm. tut. He ought, in particular, to take care of the title, 
inſtruments, writings, and deeds, belonging to his pupil. For theſe are the d- 
cuments and the evidence, by which he proves his right to-his eſtate. 

§ 444. A tutor hath alſo the care of the heritable eſtate of his pupil (5 442.) 
Hence, he ought not to allow his lands to be deteriorated either by thoſe who 
cultivate them, or by others. If his houſes ſtand in need of reparations, he ouyit 
to take care, that they be repaired, and be hindered from becoming ruinous, / 22. 
nec vero domum, C. de adm. tut. and to diſburſe, for this purpoſe, as much d 
the money of his pupil, as is neceſſary for defraying the charges of the repans 
tions. | | . 

But a tutor is not bound himſelf either to cultivate or to rent the lands of l 
pupil. All which. he is obliged to do, is to let them for the beſt terms, at which 
he can get any one to tenant them. Tis true, he ſhould not, at his own hand 
let them for a lower rent than that at which they were rented, when he accepted 
of the office of tutor. If no body will bid that for them, he ought 7% 
larly to apply to the Court of Seſſion for a warrant to expoſe them to auction, and 
to let them to him who ſhall bid the higheſt rent, whatever it be, S. jt 
Feb. 1670, tutor of Cobzean. But this is inconvenient, and is ſeldom done; 
a tutor is allowed to let them without expoſing them to auction, provided he dos 
not let them for a rent lower than that which they are rcally worth. For aus 
is bound to manage the affairs of his pupil in the ſame way, in which a careful 
diligent man would manage his own. Therefore, if he does, in the caſe of! 
pupil, what a man of this character would have done in his own, he does bis dit 
and is in no fort culpable, J. 12. $1. J. 33. P. I. 10. F. de adm. er per. ll. 
Fo. 16th Fuly 1680, L. of Drummelzier. Indeed, as to his houſes he ferme 
to have more ample powers; and is not obliged to expoſe them to auction, 
may let them at the beſt terms he can. | 

A tutor can let the lands, houſes, and other immoveables belonging to hus pr 


Pil, not only for one year, but for ſeveral, i. e. he can ſer tach or grant 12 
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rem. But theſe cannot be granted by him for a term, which may laſt longer 
han his office, R. M. J. 2. c. 42. $4. For every leaſe granted by a tutor or by 
ny other who has only a temporary right, determines at the ſame time, at which 
the right of him, who granted it, determines, J. 54. FJ. d. r. j.—H. 16. 

But it is poſſible, that the tutor may not be able to find any to tenant them. 
Tis his duty in this caſe to employ proper perſons to cultivate them for the 


ad benefit of bis pupil, to diſburſe the money neceſlary for this purpoſe out of his 
e pupil's eſtate, and to take care of the fruits yielded by them. For he ought not 
ono allow his lands to lie uncultivated. But it is plain, that his power is in this caſe 
. (dcretionary, and that he ought not to be made liable for accidents, provided 
the be acts ona fide and to the beſt of his judgment. For it would be hard to 
de. nake every farmer anſwerable for the conſequences of his labours. At the ſame 


ime, he ought not either to throw out the money of his pupil on making experiments, 
or to depart from the uſual eſtabliſhed: methods of culture, unleſs he is almoſt 
certain, that others will turn to good account. One may riſk fome of 
his own money; but he ought not to take it upon him to throw away that of 
mother, eſpecially of an infant, on hazardous adventures, arg. I. I 1. F. de neg. 
1 33 | | | | | 
8, 445. Beſides; a tutor, being bound to manage for the utility of his pupil, 
ought not to omit doing any thing, which it may be for the intereſt of his pupil 
he ſhould do, and which may be hurtful to him, in caſe it be omitted to be done. 
Hence it is the duty of every tutor to exerciſe the right of preſenting to every 
church, of which his pupil is patron: for the intereſt of the pupil may be hurt 
by neglecting to exerciſe his right; and by the ſettlement of his preſentee he 
apprehends poſſeſſion, and may thereby ſecure his title to the patronage itſelf by the 
politive preſcription, R. M. J. 2. c. 42. $1. | TE we 

$ 446. A tutor has the management of the eſtate of his pupil; he muſt therefore 
be bound to do, in his name, every thing which the pupil himſelf is obliged, 
and if he was major, could be compelled to do; becauſe thoſe, to whom the 
pupil is bound, ought not to be hurt by his nonage. They ought to have all 
the obligations, by which he is bound, to them, fulfilled in the fame way as if 
he were come of age. But his tutor has alone power to manage his affairs, 
Therefore, he ought to fulfil all the obligations, with which his pupil is bound. 
Hence, if they are pecuniary, he ought to perform them by paying the debts 
due by his pupil, R. M. I. 2. c. 42. $6. If they conſiſt in factis preſtandis, he 
ought to fulfil them by doing inſtead of his pupil thoſe things, which his pupil 
bound to do. 85 0 5 + oy 
And becauſe he ought to manage for the utility of his pupil, he ought there- 


ich WW fore, in all caſes in which it is clear that the pupil is obliged, not to delay fulfil- 
nd, Ing his obligations, till he be compelled by Law in conſequence of the pronunci- 
ted on of a decree againſt him. For it is for the intereſt of the pupil, that his 
mor refuſe not to pay his juſt debts. Therefore the Law not only allows a tu- 
and or to pay debts which are truly due by his pupil, before a ſentence is pronounced 
1 againſt him, Sr. gth Fuly 1667, Steven; but reckons he does wrong, if he re- 
* uſes to pay voluntarily, allows an action at Law to be brought againſt his pupil, 


and puts him to the expence of maintaining a fuit, in which he muſt be caſt. 


utor y conſequence, a tutor, who is ſo fooliſh as to throw away money on a ground- 
ful (els plea, is culpable, and is not entitled to be reimburſed or to get allowance 
f of the coſts of ſuit in his accompts. Noc enim prohibentur tutores bonam fidem ag- 
uty, mſcere, J. 9. $6. J. 10. F. de adm. et per. tut. 5 
bo | Nay, not only is he not entitled to be repaid the money which he may have 
- . thrown out on an idle law-ſuit, but is even obliged to indemnify his pu- 
a 5 the loſs which he may have happened to ſuſtain thro his fault. Thus, if 
4 is delay he is obliged either to pay intereſt for money which did not bear it; 
* to pay more than he would have done, in caſe no delay had been committed; 


or has been ſubjected to any legal or conventional penalty; or has ſuffered any 
. ſort 
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fort of damage; the tutor, whoſe delay was culpable, is bound to make pn 

him, all the loſs which has been ſuſtained thro his fault, J. 23. C. de adn, 1 

J. 78. F 2. F. ae leg. II. | e 1:11: 
It is no matter to whom the debt is due, 1) whether to the tutor himſelf cn 

any other. For a tutor not only has power, but is even obliged to pay de 

due to himſelf, as well as thoſe due to others by his pupil, J. 9. § 5. F. day 

et per. tut. provided the pupil has funds out of which payment may be made 

and it is for his intereſt that the debt due to his tutor be paid rather than ay 

other. Conſequently, if a tutor ſhall in a caſe of this kind neglect to Pay him. 

ſelf, his delay ought not to hurt his pupil. So the pupil will be bound to Fay 

him no more than he was obliged to pay at that moment, at which it became 

the duty of his tutor to pay himſelf. Therefore, the courſe of intereſt begin 

then to ſtop, and the tutor muſt bear every other loſs, which may happenyy 

ariſe from his own fault, /.3. $4, 5, 6. F. de contr. tut. et act. | 

Since he is bound to pay debts due to himſelf as well as thoſe du uto othey 

and has the management of the effects of his pupil, hence law preſ mes, tha 

he has done his duty, and has actually paid himſelf. Therefore, action con. 

menced by the tutor, in order to recover payment of a debt due to him by hi 

pupil, cannot be ſuſtained, at leaſt decree cannot be made in his favour, till he 

has accounted ; for till that time he is preſumed intus habere, to have the ef& 

of his pupil in his poſſeſſion, and to have applied them towards clearing the dt 

due to himfelf. Conſequently, he muſt account for his adminiſtration, in ore 

to thew that he either E as not paid or could not pay himſelf, ere action can he 

ſuſtained to him for payment, Go. 13th Dec. 1676, Lord Melvil. —26th Jah 

1677, Lord Raploch.—Home, Nov. 1685, Niſbet —H. 990. This preſumpiia 

is ſo ſtrong, that a tutor cannot, even after the courſe of the decennial preſcripta 

of tutorial accompts is run, ſue his pupil for any debt due by him before thees 

| | piration of his office, or before he accounted for his adminiſtration. I mean no, 

that the preſcription of the tutorial accompts is an abſolute diſcharge of the 

4 debt; but that action does not lie to the tutor, unleſs he is, even after his pul 

has, by the decennial preſcription, loſt his right to call him to accompt, jt 

willing to enter into an accompt, and to ſhew, that it is not paid, Da. 124= 

B. 16.—D. II. 51. 17th June 1737, Sir John Scot of Ancrum. For Law pt 

fumes, praſumptione juris et de jure, that it was paid, unleſs he ſhews, that iti 

not. . 

This preſumption ſtriking ſo ſtrongly againſt the tutor, it is plain, that! 

mult ſtrike as ſtrongly againſt all who are held to be the ſame perſons with in, 

D. g. his heirs, Da. 124.—B. 16. or his aſſigns, Di. 376. — f. 2d Dec. 107% 

Cleland. © TOs 5 

9 447. But it may happen, that a tutor will not fulfil an obligation df Is 

pupil, till he is compelled to do t. Hence it may be neceſſary to uſe legal di. 

| gence, in order to compel him. But he is not himſelf the perſ n, out of aß 

eſtate payment of the debts of his pupil can be exacted: for he does not owe tel. 

Therefore, a decree pronounced againſt the pupil for payment of money 0 

covery of ſomething pecuniary out of his eſtate, cannot be executed #1 

the eſtate of the tutor. For he is not bound to pay a debt due by his pup 

ſince he is only, as it were, his procurator. But execution of a ſentence pronou 

_ againſt one cannot be made upon his procurator, J. 4.p. & 1. F. de re jul. l. 7 

de adm. et per. tut. I. 7. . quando ex fatto tut. Officium ſuum nemini debet eſſe dum ul, 

J. 51. § 5. F. defurtis. Nor can it be executed on his perſon : for he is not the h 

debtor. ? [is otherwiſe, in caſe the obligation conſiſts in facto pr «ſtands, that O I 

giving, but in doing. Execution may, in that caſe, paſs againſt his perſon, in ole, 

| force him to do that, preſtare factum, which it is his duty and is in his povr 10 * 

For it cannot be dne by his pupil, who is incapable of doing any tl be 

conſiſting in faciendo, it cannot be recovered out of the eſtate of the pup.1- "_ 


1 


* 
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re it muſt be done by the tutor. Thus, if any thing arreſtable has been ar- 
ted in his poſſeſſion, action may be brought, and execution be done againſt 
im, in order to force him to make it forthcoming. © In the fame manner, he 
ay be compelled to give ſeiſin to vaſſals, who hold their lands of his pupil. ln 
ort, every act, which it would be incumbent on the pupil to do, if he was 
1ajor, the tutor is bound to do in his ſtead; becauſe a tutor fupplies the place 
if his pupil, and is obliged to act for him. en N 
448. A tutor may not only pay debts due by his pupil, but alfo receive pay- 
nent of thoſe due to him, and grant acquittances of them when paid. 
ay not only has he power to receive payment of them, but it is his duty to 
ke care, that they be paid. Confequently, if the debtors refuſe to pay him, he 
1 right to demand payment from them, and to bring actions againft them, in 
der to have them decreed and compelled to pay, R. M. J. 2. c. 42, § 7. 
rovided it be for the intereſt of the pupil, that payment be exaRted. For if 
tis not for his intereſt, *tis the duty of the tutor not to demand it. 
Hence, a tutor is bound to get payment of all ſuch debts due to his pupil, 
bear no intereſt, For it is evidently promotive of the utility of the pupil to 
are money, Which is barren and unfruitful, paid him and lent out or intereſt. 
onſeguently, if a tutor neglects to demand, and does not do what it is his duty 
0 do in order to recover payment, he begins to be culpable, and muſt therefore 
bound to pay intereſt for the money which he ought to have exacted from 
hat moment, at which he ought to have had it lent out. | 
Therefore, a tutor is bound to do diligence, in order to get payment of all 
he money, which does not bear intereſt, and is due to his pupil before the com- 
nencement of his office, and to have it lent out at intereſt, within a year from 
nd after that time, Sr. gth July 1667, Steven. No matter 1) Whether the mo- 
es, due to his pupil, be principal ſums bearing intereſt ; rents of lands or of 
ouſes ; intereſt of money due for ſums bearing intereſt ; annual- rents out of lands; 
Ir what they be; provided they are ſums, that bore no intereſt, and were due and 
Iemandable before the tutor accepted of the office, St. 27th Feb. 1673, Douglas.— 
o. 16th Fan, 1696, Irvine. By conſequence, if he neglects to do his duty, and 
o lend them out on intereſt, he muſt himſelf be bound to pay it for them; be- 
aule he ought not to allow the money of his pupil to be idle J. 15. F. de adm. 


er. tut. No matter, 2) Whether he has let it lie idle, or has interverted it 
$0 uſes of his own, or what he has done with it, J. 7. § 3. 4, 5, 6, 7, 9, 11, 


12, 13. F. cod. He is himſelf liable for intereſt, till he lays it out, and in caſe he 
ves not at ſome time during his office lay it out, till he repays it, Du. 18th 
larch 1628, Naſmith,— 17th July 1630, Vallanges.—5th Fuly 1637, M<Duff5, 
o matter 3) By whom the mohey is due, whether it be by himſelf or by any 
ther, for he not only has power, but, if it is for the utility of his pupil, is ob- 
Ired to pay debt due to his pupil by himſelf. Otherwiſe, he will be at leaſt as 
ly liable, as if he did not get payment from another, J. 7. $4, 5, 12. J. 
. J. 9. H I, 2, 3, 4, 5. Cod. . 1 

If he has not neglected his duty, but has done all which Law requires of him 
0 order to recover payment, and has not been able to recover it, he will not be 
Jable for intereſt; for one, who does his duty, is not culpable. 3 
Nor, if he has recovered payment, will he be himſelf liable for intereſt, tho he 
Would not have lent out the money within a year from his acceptance of the 
bllice of tutor; provided he has done all which he could, but has not been able 
* any reſponſible perſon, to whom he could lend it. For neither in this 


adm. et per. tur. J. 3. C. de uſu. pupil. But it can ſeldom happen, that 


dutor will not be able to find proper perſons, to whom he may lend the money of 


| 2b. this excuſe therefore will not eaſily be admitted: indeed, it cannot be ad- 
ted at all, if the tutor lent out his own money at the ſame time, at which he 


Fc is there any thing, for which he can be ſaid to be culpable, J. 12. $ 4. F. 
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ſays he could not ſind proper perſons, to whom he could lend that of his yy; 
en 4 api, 
J. 13. $ I. F. de adm. et per. tut. Acc o eto 266 
4 \ 449; A tutor is bound to get payment not only of ſuch debts as Were due 
to his pupil, before he accepted of the office of tutor, but alſo of ſuch as become 
due to him during his continuance in it. All theſe he is bound not only to hay 
got paid, but alſo to have lent out on intereſt within a year from and. after the 
time, at which they become due. This is a general rule relating to all debt 
which become due to the pupil during the tutory. It extends, therefore, 1) Jy 
rents of lands, of houſes, and of all other immoveables, whether they be dueb 
vaſſals of the pupil as to their ſuperior, or by his tenants as to their land-lorg: 
2) To annual - rents out of lands; 3) To tithes; 4) In ſhort, to every debt, which 
becomes due to the pupil during the tutory, v. g. to the intereſt of the priccs d 
his goods, which have been ſold by auction, Fo. 20th Nov. 1678, Hay of Drunng. 
zicr,—Ibth Jan. 1696, I vine. at Nov. 1683, Wilſon. Nor is there ay 
difference, whether the debts be payable in money, in grain, or in any other 
thing: for the Law reckons it gives a tutor full time, when it allows him a yea 
both to turn the goods into money, and to lend out the price, Fo. 2d Dec, 167, 
Hamilton, Therefore, if he has not them lent out within that time, Law conj- 
ders him as culpable, and, of conſequence, makes him liable for intereſt fron 
the time, before or at which the money ought to have been lent out, except he 
has not been able either to recover payment, or to find reſponſible perſons to whon 
to lend it; becauſe, in caſe he has done his duty either to recover payment, or ty 
get the money lent, he is not culpable. 4 
However, there is an exception to this rule: For a tutor is not bound to lead 
out intereſt, which becomes due to his pupil during the tutory for ſums of money 
bearing intereſt, within a year from the ſeveral terms at which it becomes ſi 
ceſſively due. All, which the tutor is in this caſe bound to do, is to accums 
late into one principal ſum the whole intereſt that becomes due at ſeveral fu- 
ceſſive terms during the tutory, and to have it all lent out on intereſt before q 
at the expiration of his office. Conſequently he is liable for intereſt of thek 
intereſts only from the time, at which the tutary expires, &. 27th Jau. 16bs, 
Kintore.—Fo. 20th Nou. 1678, Hay of -Drummelzier.—16th Jan. 1696, Irvne- 
2d Dec. 1679, Hamilton. — Home, Dec. 1682, Irvine, Nov. 1686, Inghis.—t6 
Toth Fuly 1688, Wilſon. But as theſe are the only ſums belonging to the pu- 
pil, which his tutor is not obliged to lend out on intereſt ; 'tis plain, that the, | 
in the firſt place, ought to be applied towards defraying the expences of the mall 
tenance, education, Oc. of the pupil; that the tutor ought not tobe alloued i 
make diſburſements out of other funds belonging to the pupil, till they are e- 
hauſted ; and, if he has made them, he ought not to be allowed to ſtate then 
fo in his accompts. For if he were, it would be a manifeſt gain to him; fc 
he muſt. be preſumed to have interverted them to his own uſe. But a tutor, be 
applies the money of his pupil, whether it be principal or intereſt, to the uk 
not of his pupil but of himſelf, is, in all caſes, liable for intereſt of it, 4.7. \ 4 
12. J cod. quia lucrum facere ex tutcla non debet, I. 58. p. ff. de adm. et per. i 
| 450. A tutor being bound to exact payment of the debts due to his pupl, 
if it is for the utility of the pupil, that it be exacted; he muſt of courſe be bound 
from the moment, at which he accepts of the office till the expiration of It, 0 
watch over the debtors of his pupil, and to hinder him from loſing his mob 
by their inſolvency. Therefore, as ſoon as he ſuſpects or has reaſon to iu 
that they may happen to become inſolvent, 'tis his duty to uſe all diligence, in d. 
der to obtain payment. For if a tutor delays to demand and to do dilige't 
in order to recover payment of a debt due to his pupil, and the pupil happels 
in conſequence of the negligence and the culpable delay of his tutol, * 
loſe any or all of his money; the tutor, through whoſe fault the lob has oy 
ſuſtained, is bound to make it up, and to pay the money to his pupil, + 15: 10 
de adm. et per. tit, But, a tutor is not bound to make up loſs ſuſtained | 
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jis pupil, unleſs he has done ſomething for which he can be ſaid to be culpable; 
herefore 1) If the money of his pupil was in the hands of one, who was in 
10 fort liable to be ſuſpected, but happens to give way and to become bankrupt 
of a ſudden, when nobody ſuſpected him of being inſolvent; the tutor cannot 
de liable to make up a loſs occaſioned by ſuch an accident: quia nemo caſum preſtar, 
50. F cod. St. gth Juiy 1667, Stevens. —F 0. 7th July 1699, M*Murdoch.—Da. 19. 
Heis not liable 2) In caſe the inſolvency happens after the expiration of his office; 
tecauſe a tutor, as ſoon as his office expires, | ceaſes not only to be bound, but to 
gare right to intermeddle in the affairs of his pupil, J. 39. P. J. 43. P. J. 47.5 5. 
f. cod, St. 18th Nov. 1671, Caſs. Nor 3) If he has done all the diligence the 
Law requires of him to do, in order to recover payment. 

The Law requires a tutor to do diligence in order to recover payment in all 
caſes, in which he has reaſon to believe, that he will recover more than will pay 
the expence of the diligence ; becauſe it is evident that this is for the utility of 
the pupils. Therefore, if it is impoſſible for him to recover more, he is not bound 
to do any diligence ; becauſe he would only, by doing it, give himſelf trouble, 
and could bring no profit to his pupil. Conſequently, he will not, in this caſe, 
be bound to make up the loſs to his pupil, Ha. 6th Feb. 1623, Walſon. Du. ad 
July 1628, Hamilton. —Fo. 16th Jan. 1696, Irvine. But if he would have reco- 
iered ſomething, he muſt be bound to make good to his pupil that, which he 
might have recovered by doing diligence, Go. 17th Feb. 1670, Balfour. — Fo. 

Dux. 5 = 
The 8 which he is bound to do, muſt be ſuited to circumſtances. 
For he ought, in all caſes, to uſe that diligence, by which the eſtate of his deb- 
tor may be attached, and which may be moſt beneficial to his pupil. Thus, 1) 
If the debtor has lands or other immoveables, he ought to adjudge, Fo. 15th 


he has ſums of money in the hands of others, he ought to arreſt them; and 4) 
If it will be uſeful, he ought to do perſonal execution, Sr. gth 7⁹9 1667, 
Seven, EMI ts . 5 

From all this it follows, that if a tutor omits to do diligence for debts due to 
- his pupil, he muſt make up the loſs which his negligence has cauſed his pupil to 


e a debtor of the pupil; he is not bound to ſue thoſe, who, it is evident, 
are not indebted to him; and, if he is ſo raſh as to ſue them, he will not be en- 
litled to get from his pupil allowance of the coſts of ſuit. The Law looks on 
rroundleſs ſupervacaneous pleas, commenced in appearance by tutors in order 
to promote the intereſt of their pupils, with as much disfavour as it does on 
thoſe, which tutors, tho it is clear that they are well founded (& 446.) againſt 
their pupils, are yet ſo litigious as to defend. But, if the plea of his pupil is 
| doubtful, he ought to proſecute it either in a judicial or in an extra-judicial man- 
ner, Fo. 11th Feb. 1702, Elphinſlon.—14th Dec. 1710, Smith. 

\ 457. Since a tutor is bound to proſecute the doubtful claims of his pupil, 
and ought to manage for his utility, *tis plain, that he may, in ſome caſes, com- 


, pound them either by an extra- judicial tranſaction, or by ſubmitting them to the 
d deciſion of arbitrators; becauſe it may happen to be moſt promotive of the utility of 
(0 the pupil to determine them in this manner, J. 54. 5.1. 5.4 4. F. de. furt. Hence, 
] both tranſactions, and the awards of arbitrators called in Scotland Decreers-arbitral, 
, -oncerning the affairs of pupils, uſe to be either ſuſtained or ſet aſide by the 
* Court of Seſſion, according to circumſtances, Fo. 24th Jan. 1700, Balfour.---- 
IN Nov, 1 Aithenbeads.---1 8th Jan. 1711, Alton of Ninaldie. Whether 
g e ſhould be ſuſtained or ſet aſide, muſt depend chiefly on two things, 1) On the 
| outiulneſs or certainty, 2) On the greatneſs or ſmallneſs of the claim of the 
n +58 For if it is clear, that the pupil has a good claim, and that he would pre- 


E bringing an action at Law, the tutor ought not either to tranſact it and 
| © agree to accept of leſs, or to ſubmit it to the determination of arbiters, be- 
| cauſe 
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Feb. 1693, Cathcart; 2) If he has moveable corpora, he ought to poind; 3) It 


luſtain, Not that the tutor is bound to ſue at random every one, who is ſaid to 
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cauſe his pupil may happen, in conſequence of their ſentence, to get le tha 
he has a juſt and undoubted claim to. A tranſaction, therefore, of a claim 0 
this kind would be referred to thoſe, which are ſaid in the Law, J. 56. C vj f 
dle adm. et per. tut. to be made deminuendi cauſa. 2) If the extent of the clin 
is fo great that the expence of a law-ſuit would be but a trifle compared with 
and ought not to be regarded, when ſo great a matter is at ſtake ;' a tranſaQign 
concerning it ought not to be ſuſtained. Hence the Law has, in all caſes, reg; 
ed tranſactions made by tutors about the immoveable eſtate of their pupils, | 
C. de pred. et aliis reb. min. becauſe it thinks immoveables too valuable to 0 
allowed to be alienated by tutors, without the leave of the Court of Seſſoon 
Therefore, cx paxitate rationis, a tranſaction of a great moveable claim Ought 10 
be rejected. For moveables of value are, in ſome fort, at leaſt, they were by the 
_ Roman Law, regarded in the {ame light with immoveables, J. 22. C. de ady. tr 
The difference between tranſactions relating to immoveables, and thoſe relatinotg 
moveables, is this, that a tranſaction made by a tutor about an immoveable, clajn- 
ed by his pupil, is p/o jure void, and may be declared to be ſo at any time eithe 
by exception or by reduction, if by it the pupil is deprived of the immoreahle 
he claims, J. 4. C. de pred. et alits reb, minor. Whereas one concerning a move. 
able claim ſummo jure ſubſiſts, and is effectual, unleſs it be ſet aſide by a decree 
of the court of Seſſion. Therefore, it is not liable to be rejected as void by way 
of exception, J. 1, 2. C. ſi adver. tranſact. And, ex paritate vationis, every thing, 
which has been ſaid concerning tranſactions, is equally true of ſubmiſſions; far 
they are a ſpecies of tranſactions. 9 
$452. Since a tutor may both receive and ſue for payment of debts due to 
his pupil, it muſt follow, that payment, made to him, muſt releaſe the debtor 
from their debts; that diſcharges, granted by him to them, are as valid, and 
-extinguiſh their obligations as effectually as diſcharges granted by the pupil hin- 
{elf, if he had been come of age; in ſhort, that payment made to a tutor, and 
diſcharges granted by him on payment of debts due to his pupil have all the <>: 
fects of diſcharges granted by any, who have a full and free power of managing 
their own affairs; for it would be hard to compel one to pay, and at the fan 
time not to allow that payment releaſed him from his obligation, J. 46. 55. 
de adm. et per. tut. I. 12. p. I. 14. 49. 96. p. & 1. I. 100. F. de ſolut. J. I. C. 
ſi adver. ſolut. l. 25. C. de adm. tut. Go. 24th Feb. 1670, Applegirth—A. tun, 
8th Fan. 1629, Geddes. But payment cannot be made to the pupil himſelf: for 
he might throw away the money. Therefore, if it is made to him, the debtor 
is freed not in totum of what he has paid, but only in ſo far as the money has beet 
turned to the profit of the pupil, quarenus pupillus locupletion fadius eſts becaule 
no body can be in bona fide to pay to a child. = 
$ 453. Tutors are alſo bound to watch over the conduct of one another, and 
to hinder their pupil from being hurt by the negligence of thoſe who are liable to 
be ſuſpected, and ought therefore to be removed either altogether from thel 
office, or at leaſt from the exerciſe of it, J. 3, f 2. V. de adm. et per. tut. l. 14 
$ 1. F. de ſolut. In ſhort, tutors, ſince they have the care of ſuch as arc not 
able to take care of themſelves, ought to be attentive to the intereſt of their pu- 
pils, to do every thing which may promote it, and to hinder any thing from be- 
ing done which may not be. for it. GEENA . 

But it is impoſſible to define by particular Laws every caſe which may hapſel, 
and every duty which may be incumbent on tutors: for the variety of bum 
affairs is greater than that of human imaginations. Caſes therefore mull fe 
quently fall in, which muſt be left to be directed by their diſcretion ; and tuo 
may, on particular occaſions, be entitled to do ſeveral things, which they are not 
civilly bound to do. Thus, they may employ the money of their pupil on bvſ- 
ing land, if a purchaſe convenient for him offers. In the ſame manner if b 
eſtate is either extenſive, or ſo ſituated that it is not eaſy for them to manage G 
they may name factors, ſtewards, or chamberlains to manage it under — 
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nay appoint falaries to them, J. 1. § 6. V. de tut. et rat. diſt, Theſe and deeds 
f the fame kind will be adjudged to be juſtifiable acts of adminiſtration. 
9454. Their office is not either mercenary or lucrative. Therefore, they can- 
ot turn their adminiſtration to their own profit, ſo as to make gain by it, 
58. p. F. cod. Of courſe, if they employ the money of their pupil on 
he affairs, and intervert it to the uſe not of their pupils but of themſelves, *tis 
ain, that they muſt be liable to pay legal intereſt for it, J. 7. § 4. %%. J. 54, 
8.4 1. F. cod. I. 1. C. de uſur. pup. 5 | 
For the ſame reaſon, a tutor cannot be autor in rem ſuam ; that is, he cannot 
do any thing in the adminiſtration of his truſt, or authoriſe his pupil to do any 
thing, which is directly and principally promotive of his own intereſt, J. f. p. J. 
7. þ. F. ae auctor. et conſen, tut. et curat. C. March 1583, Lord Sanquhar,. — St, 
ah Dec. 1666, M*Kenzie.—25th July 1667, M*Kenzie. Hence a tutor cannot 
lo any thing by which it is directly and principally intended to bring his pupil un- 
ger an obligation to him. Thus, he cannot lend him money, J. 5. p. F. 
1, he cannot buy the goods of his pupil, becauſe he cannot be both buyer and 
{ler at one and the ſame time; beſides, it is probable he would be more careful 
of his own intereſt than of that of his pupil, J. 34. F 7. F. de cont. empt. I. 5. $2. 
f. de aud. et con. tut. However, there is one exception to this rule; for if any 
of the goods of the pupil happen to be expoſed to auction, a tutor is as free as 
ay other to buy them; becauſe there is no danger of loſs to the pupil, fince 
the goods muſt be ſold to the higheſt bidder, J. 5. C de contrah. empt. l. 5.4 4, 5. 
f. de auct. et con. tut. et cur. In the ſame manner, if any action at Law is brought 
either by a tutor againſt his pupil, or by the pupil againſt his tutor, the tutor can- 
ot authoriſe his pupil in it, & 3. J. de auct. tut. In theſe cates, and in all others 
of the fame kind, Law apprehends, that tutors would prefer their own intereſt to 
that of their pupils. To hinder them, therefore, from dealing doubly, it deprives 
them of the right of authoriſing their pupils in them ; leſt they ſhould be tempt- 
ed to do unjuſtly by them. 
Conſequently, if it happens, at any time, to be neceſſary for the tutor to do 
vith his pupil any thing, by which the utility of the tutor himſelf may be pro- 
moted, the pupil cannot do it by that tutor, whoſe intereſt it may promote; he 
mult do it by ſome other. ; | 
f the pupil has more tutors than one, the reſt of them may act for him; pro- 
iced they have power to act without the concurrence of that one, who is im- 
nediately intereſted in the matter, J. 5. P. J. 4. F. de auct. et con. tut. l. 24. f. de 
teſt, tut. J. I. C. de in lit. dand. tut. For, if the reſt have not power to act with- 
out him; if he is a ſine quo non; or if fo many of the tutors are intereſted, that 
a Quorum does not remain to act; in ſhort, if thoſe, who are not intereſted, 
hate not power to act without either all or ſome of thoſe who are, it is ne- 
celſary either to procure a gift of tutory-dative, if the matter is extrajudicial; 
eto get lomebody legally impowered, if it is judicial, to authoriſe the pupil; or 
to get authority from the Court of Seſſion for doing it. 155 
Since tutors are prohibited to be audores in rem ſuam in thoſe caſes alone, in 
Which their own utility is directly and principally promoted; it muſt follow, that 


ot diretly and principally, but only indirectly and conſequentially promoted. 
For they are bound to manage for the utility of their pupils, and to do every 
Ming, which is neceſſary and lawful to promote it; no matter, though that, 
wach they do, happens to bring ſome advantage conſequentially to them- 
lelves, S. 20th Feb. 1672, Carſtairs. Hence, a tutor may do what is neceſſary 
acquiring an inheritance to his pupil, tho the pupil ſhould, by acquiring it, 
come bound to pay either a debt due or a legacy left to the tutor, by kim 


lyut, 


4 P 5 | | $455» 


lney may authoriſe their pupils in all caſes, in which the utility of the tutors is 


hole inheritance is acquired by the pupil, J. 1. P. J. 7. P. F. de auct. et con. 
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§ 455. Sinee a tutor is bound to manage for the utility of his pupil, and can. 
not either turn his adminiſtration to his own profit or be audor in rem ſuam, 1 
muſt follow, that he cannot acquire any right affecting the eſtate of his pupil; 
and that every right affecting it, tho it ſhould ſcem to have been acquired by hin 
for his own behoof and to himſelf, is preſumed to have been really acquired for 
the behoof of his pupil. The benefit of it muſt, therefore, inure to the Pupil 
Thus, he cannot. take an aſſignment to a debt due either by the pupil or by a 
whom he repreſents, Ho, tutor, .25th 1616, Dewar. For the aſſignment will be hay 
to be taken in favour of the pupil. Nor can he accept of an aſſignment to a leaſs 
of the:Jlands of the pupil: the aſſignment will be preſumed to have been taken 
to the pupil, and will produce the ſame effects, which it would have produced 
in caſe it had been taken directly in favour of him, Du. 28th March 1632, J. 
of Ludqul airn. Nor can he _— to himſelf any other right, relating to the 
eſtate of his pupil. He is preſumed in all cafes to mean to have acquired 
truſtee for the behoof of his pupil. Conſequently, the benefit of every deed ac. 
quired by him muſt accrue to the pupil, Du. 3oth Fan. 1629, Earl of Rothes,.. 
H. 982.—D. II. 492. 17th Feb. 1732, Cochran and the tutor is bound either to 
diveſt. himſelf of it, or to do any other thing which may be neceſſary for cor- 
veying it to his pupil. 5 5 | 

But rights, affecting the eſtates of .minors, accrue to their pupils in thoſe caſs 
alone in which they are acquired by their tutors. Therefore, if they are ac- 
quired by perſons who were not their tutors at the time at which they made 
the acquiſition, -but happen to become ſo afterwards, the benefit of them dos 
not accrue to the pupil. For there is no reaſon for preſuming, in thele caſe, 
that the perſon, who has acquired them, acquired either mala fide, or for the be- 
hoof of one with whom he had no connection at the time he made the acquiſti 
on. Beſides, he did not in theſe caſes deal with himſelf; for he was not the 
tutor of his pupil, and either his eſtate or the management of it was veſted in 
others, Go. 27th July 1677, M* Alexander. H. 990. A fortiori, if one, who has 
been tutor, ſhall acquire a right affecting the eſtate of one who was his pupl, 
after he has ceaſed to be ſo; the benefit of the acquiſition muſt belong to 
himſelf, and accrues not to him who was the pupil. | 

$ 456. From the ſame principles it follows, that tutors cannot make gratuitow 
alienations either of part or of all of the eſtates of their pupil, R. M. J. 2. c. 4 
S$ 4. for that would be to hurt him, not to manage for his utility. Conlequat- 
ly, they cannot give gifts or make preſents of any thing, which belongs to hin, 
J. 22. 46. § lt. ff. de adi. et per. tut. Therefore, they have not power to colt- 
pound with his debtors, or to remit any part of the debts due by them; no ma- 
ter who the debtors are, whether they be or be not related to him. *Tis true, 
they may, in caſe his debtor is inſolvent and they fee that he has no proſpect of 
recovering all which is due to him, make the belt of a bad market, and accept 
of as much as they can expect to get, rather than throw away money ulcleh 
in order to recover more; for they may do every thing, which particular circuls 
ſtances make reaſonable to be done. 3 
5457. It can ſeldom be for the intereſt of the pupil to be involved in deb, 
Therefore, a tutor is not allowed to borrow money in the name of his pupil; 
and, if he preſumes to do it, the pupil is not regularly obliged to pay it ® 
the creditor, who lent it. But it may ſometimes happen to be for the intereſt 
the pupil, that his tutor borrow money for his behoof ; he may not have imme 
ate acceſs to his eſtate; and he may have no money to lay out on his Mm 
tenance. But it would be hard to tie up the hands of the tutor from doing 
What is neceſlary in order to keep his pupil from wanting either the neceſſans, 
or ſuch of the comforts of life, as are ſuitable to his condition. In all cad, 
therefore, the Law declares the pupil to be bound for money borrowed 01 bs 
account by his tutor, in quantum it has been employed for his utility aud Pi? 
or, as the Lawyers ſay, in quantum it has been in rem pupilli verſa, l. 3. C. 4% 
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þ ox fact. tut. vel, cur. J. 2. C. de cur. fur. for it is a general as well as a moſt 
equitable rule, that pupils ſhould, in all caſes, be obliged in fo far as they are lo- 
pletjores facti, l. 5. P. F. de aud. preſ t. 
But the Law does not preſume, that every ſum of money, for which the tutor 
us granted bond in name of his pupil, was truly employed to his utility: 
vr it is an eaſy matter for the tutor to cauſe the bond to be drawn in any terms, 
and after any manner, that are agreeable to himſelf, Law therefore preſumes, 
at none of the money was employed for his utility; relieves him of the ons 
jrobardi, that it was not employed for it; puts it either on the creditor or on the tutor 
o prove that it was in rem veiſa of the pupil; obliges the pupil and ſuſtains acti- 
on againſt him for ſo much and for no more, St. 21ſt Feb. 1671, Armour. _ 
9458. Tutors have, it has been ſaid, (§ 443.), power to ſell the moveable 
orfora belonging to their pupil. But they cannot aſſign debts due to him, to o- 
wers than thoſe individual debtors who pay them, arg. R. M. 1, 2. c. 42. $4. 
is true, they may receive payment of them, and may grant to the debtors diſ- 


ometimes neceſſary and may often be profitable to the pupil. But to grant aſ- 
ionments of debts due to him, before receiving payment, can hardly be ſaid to 
be a proper act of adminiſtration, ſince it can ſeldom be for the utility of the 
pupil. Therefore, a tutor is not allowed a power, which at every time, at which 
tis exerciſed, is exerciſed not for the benefit of the pupil, but for the ſatisfaction 
merely of the wanton or capricious humour of his tutor, A. tutor, 8th Fan 1629, 
Gedles — Du. 29th Jan. 1629, Laudi.— Str. 14th Dec. 1667, Campbell. —Fo. 24th 
July 1664, Cramond. | Hye 

But this reſtriction of the powers of tutors extends to ſuch debts alone, as are 
not paid. For a debtor, when he pays a debt due by him to a pupil, may inſiſt 
to have not only a diſcharge but alſo an aſſignment of it, granted to him by the 
tutor to whom he pays. The pupil, having received full payment of all that is due 
o him, can never be hurt by the aſſignment ; ſince he has got all he could de- 
nand from his debtor, and is no more intereſted in the affair. Therefore, he 
muſt be, like every other creditor, bound to give his debtor a thing, which may 
be uſeful to the debtor, and can never hurt himſelf. So that the debtor, or he 
ho can either be compelled to pay or compel payment to be received, has a 
rgnt, upon making it, to infiſt, that an aſſignment be granted to him by the tu- 
tor, D. II. 489. 41ſt Fan. 1735, Graham. 1% | 

But a tutor cannot, on receiving payment of a debt due to his pupil not from 
the debtor himſelf, but from ſome other, grant to the perſon, who pays, an aſ- 


bited to borrow money in the name of his pupil; ſince it would be ealy for him 


nt 0 pretend, that the perſon, from whom he had borrowed the money, had not lent it, 
ly but paid a debt due to the pupil by ſome other perſon. Beſides, it would be 
N 


debts due to their pupils; for it is always in their power to cauſe the aſſignment 
o be expreſſed in any terms, and to inſert in it any clauſes which they pleaſe. In 
order, therefore, to prevent fraud of every ſort, the Law holds all aſſignments 


ho owed, but have not paid them, to be void. Nor is this either hard or 


not, in order to ſa 


BS may be hurtful to their intereſt. By conſequence, if the debtors. who 


0 paid, intend that the debts ſhould be aſſigned to others than themſelves, ei- 
er they muſt in the firſt place get aſſignments of them granted to themſelves 


15 tg tutors, and then transfer theſe aſſignments by any proper deed, by which 
it 1 may be conveyed to the perſons, to whom they intend to convey them; or 
7 | y muſt be parties granting, agreeing, and ſubſcribing to the principal aſſign- 


ments 


charges of thoſe paid by them: for this is an act of adminiſtration, which is 


iznment of the. debt due to his pupil by the original debtor ; becauſe, if he 
were allowed to do fo, he might eaſily defraud that Law, by which he is prohi- 


aly to defraud the Law, by which tutors are prohibited to grant aſſignments of 


of debts due to pupils, granted by their tutors to others than the real debtors 


Whimſical: for the Law ought to take the greateſt care of pupils, and ought 
ve a little circuit or expence, to allow a thing to be done 
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ments made by the tutors to thoſe, to whom they mean the debts ſhould be 28 
ſigned. Indeed, the Law is, in this. caſe, ſo ſuſpicions of fraud, that it will not 
even allow one, in whoſe favour an aſſignment of a debt due to a pupil is gray, 
ed, to prove, that it was granted for an onerous cauſe, for inſtance, for moe 
employed to the utility of the pupil, Fo. 24th July 1694, Crawfurd. For he Ouyht 
not to have taken an aſſignment of a debt, but to have got a bond expreſlize ( 
the cauſe for which it was granted, and to have preſerved proofs of the uſe t, 
which the money was truly applied. F 

$459. If a tutor is prohibited to aſſign debts due to his pupil, much mor 
mult he be hindered from making voluntary alienations of his heritable eſtat, 
R. M. J. 2. c. 42. 4.-—SK. not. ad d. I. For all heritable things are of a durahy 
and laſting nature, and are therefore conſidered by Law as the moſt valuable part 
of one's eſtate, Hence tutors are not allowed at their own hand to diſpoſe of 
the heritage of their pupils. Fa l 5 

I. *Tis the heritage of pupils, which their tutors are not allowed to alienate 
Therefore, this prohibition extends not only 1) To lands, 2) Houſes, and, 3) Al 
other immoveables ; 4) But allo to all the acceſſories of immoveables, and 5) Toa 
thoſe things which are held by the Law of Scotland to be heritable, J. 1. H 2. . 3. (4, 
faq. 1.4, 5. P. F 1. F. de reb. cor. qui ſub. tut, I. 22. C. de adm. tut. I. 13. C. dere 
et al. reb. min. For alienation is an act of extraordinary adminiſtration of the 
propriety, fitnels, utility, or neceſſity of which, therefore, a tutor ought not by 
to himſelf be allowed to judge, when the thing, which is to be alienated, is hel 
by Law to be ſo valuable as all heritables are preſumed to be. | 
II. To alienate is to transfer property, or to do a deed by which the propem 
of a thing is transferred from one to another. Therefore, tutors cannot do ay 
voluntary deed, by which the property of any thing heritable is transferred fron 
the pupil to any other, either totally or partially, either perpetually or temps 
rally. So that they are hindered not only 1) From ſelling, and 2) Exchan 
ging, but allo 3) From wadſetting the heritage of their pupils, 4) From granting 
annual-rents out of it, 5) From granting rights and infeftments upon it in ſec 
rity ; 6) From impoſing ſervitudes on it; and 7) From doing every other thing 
by which any right, that the pupil has in heritage, may be transferred from lin 
to another. FT 

III. But this prohibition is reſtrained to alienations alone. Conſequently, i 
extends not to ſuch neceſſary acts of adminiſtration, as can hardly be faid to 
alienations ; for inſtance, 1) To the power of granting leaſes of the pupil's land; 
for it is neceſſary to let them to ſomebody, ſince the tutor is not himſelf obligedt 
cultivate them, and ought not to allow them to lie idle; nor 2) To the renevil 
of rights to vaſſals, becauſe nothing, which belongs to the pupil, is, in eitie 
of theſe caſes, conveyed away from him. gy 

IV. It extends to voluntary alienations alone, that is, to ſuch as the tutor ci 
not be compelled to make. Therefore, it does not extend to neceſſary ones, til 
is, to ſuch as the tutor is compellable to make. For he is not incapacitated fron 
making voluntarily ſuch as he may be compelled, and it is therefore neceſſary! 
him to make. Nec enim prohibentur tutores bonam fidem agnoſcere, I. ꝙ. & 6. F. 5 
a:lm. et per. tut. is his duty to do voluntarily every thing, which he may i 
legally compelled to do; ſince he ought not to defend a ſupervacaneous, idle, d 
groundleſs plea. So the prohibition extends not 1) To renunciations of vi 
lets, D. II. 489. Ziſt Jan. 1735, Graham ; 2) To diviſions of commons; 3) 10 
the giving of ſeiſin to the heirs of vaſſals; or 4) To any other deed, which 
the tutor grants voluntarily, becauſe he knows that he may be forced to grant f. 

V. Such alienations are alone prohibited, as are the voluntary deeds of tutor: 
Therefore thoſe are not prohibited, which are made by the Law itſelf. Conſe 
quently, the prohibition extends not to thoſe diligences, by which the heritage 6 
the pupil may be either attached or conveyed from him at the ſuit of ſuch, ® 
have right to uſe them. Such are 1) Creditors, who either adjudge or * 


te heritage of the pupil; 2) Proprietors, who ſue for the diviſion of commons be- 
onging Pro indiviſo to the pupil and them; becauſe theſe perſons have a right 
5 attach the things themſelves, of which they ought not to be fruſtrated by the 
accidental condition of their owner. | 

An alienation made voluntarily by a tutor of heritage belonging to his pupil 
z made 4 non habente poteſtatem, by one who is incapacitated from making it. 
herefore, it is held to be ih jure void, and the right of the pupil remains en- 
re; ſo that he can get the alienation ſet aſide, and can claim the thing aliena- 


eat any time, before he, in whoſe favour the alienation is made, hath ac- 
„ ured an abſolute and indefeaſible title by preſcription, in caſe he has not 
le atified it. For, if the pupil or his heirs neglect their right, if they allow pre- 
u cnption to run its full courſe, ere they attend to their own intereſt, they muſt 
of Wb held to have loſt and to be content to Joſe their right of getting the alienation 


{ aſide; provided always the preſcription does not begin to run till that pupil, 
by whoſe tutor the alienation was made, comes of age, and ceaſes to run during 
the minority of any of his ſucceſſors. For the times of the minorities of thoſe, 
againſt whom even the poſitive preſcription is running, are not counted in order 
to complete the full courſe of it, C. F. 118. But if, after deducting theſe, 
preſcription hath run its complete courſe, the right is indefeaſibly acquired by him, 
to whom it was granted by the tutor. The pupil is alſo barred from getting the 
alienation ſet aſide, in caſe he hath ratified it after his majority, either expreſsly 
or tacitly ; for inſtance, 1) By ſuing the purchaſer for the price; 2) By renew- 
ing rights to his heirs; 3) By accepting of payment of their reddendo ; 4) By 
accompting with his tutors for the price; or 5) By any other deed, by which 
he confirms, ratifies, or homologates the alienation, J. 10. F. de reb. cor. qui. J. 1, 
2. C. {i maj. fad. alien.—C. F. 169. | . 5 

All reſtitutions are reciprocal. Therefore, if the pupil deſires to get back that, 


»” — — HE 


+» — —- 


the price which was paid, or the thing which was given for it to his tutor ; pro- 
vided this has been employed to his utility, in rem jus verſum. For this is no more 
than is required by equity, and has therefore place in all reſtitutions, J. 4, 10, 16. 
(. de pred. et al. reb. min. J. 24. H 4. F. de min. 

But the pupil is not obliged to have recourſe to the thing itſelf, which has been 
alienated, He may, if he pleaſes, allow the alienation to ſubſiſt, and bring an 
Faction againſt his tutor for the damages which he has ſuſtained by it, J. 5.F 15. F. 
«126, ear, For a tutor, who takes it upon himſelf to alienate the heritage of 
bis pupil, is guilty of mal-adminiſtration; but he is bound to manage for the 


ation, by which the pupil ſues his tutor, is the very actio tutelæ directa. 

\ 460. But the Law, tho it hath prohibited tutors to take it upon themſelves 
to judge, when it is proper to alienate the heritage of their pupils, hath not how- 
erer enacted, that it ſhall never and in no caſe be alienated. For circumſtan- 
may make it not only reaſonable, but abſolutely neceſſary to alienate it. There- 


Court of Seſſion for leave to alienate it. 
againſt his creditors, his heir, and his neareſt relations, and ſerved upon them, 
ding them to appear before the Court of Seſſion, to hear and ſee it found and 
ary to be neceſſary, and leave granted to alienate the heritage of the pupil. 

ter the previous formalities have been obſerved, the cauſe proceeds; and the 


i they are of opinion, that the alienation is neceſſary, authoriſe it to be made. 
lt is held to be neceſſary to diſpoſe of it, in all caſes, in which it wovld be either 
ablolute ruin for the pupil to keep it, or much for his advantage to ſell it. Of 
| WI x 4 Q | courle, 


Ki 3 be done on a ſummary petition, J. 1.4 2. /, 11, F. de reb. eor. 1,6, C. de præd. et al. reb, min. 
„. . . 7. | | | 
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which his tutor has alienated, he muſt reſtore to him, from whom he claims it, 
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ility of his pupil; therefore, he ought to make up the damage, which his pupil 
may have happened to ſuſtain through his fault, J. 6, 7. C. arb. fut. The 


tore, on ſuch occaſions; it ordains application to be made by the tutors to the 


A ſummons * therefore muſt be iſſued, at the ſuit of the pupil and his tutors, 


icceſſity of the caſe is, on the part of the tutors, repreſented to the Lords, who, 
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courſe, there muſt be many cauſes, which may make the alienation neceſſ 
The principal as well as the moſt common one is debt, J. 1. § 2. J. 5. { *. 
TI, 12, 13. F. de reb. cor. Il. 12. C. de pred. et al. reb. min. the Pupil war 
be over-burdened with it, and may not have any other way of paying it thi, 
by ſelling his heritage; the intereſt, which he muſt pay, may exhauſt either th, 
whole annual profits of his eſtate, or ſo much of them as to leave no over 
for his maintenance. It is plainly in this caſe for his intereſt to part with hi 
land; and the Court of Seſſion will authoriſe the ſale. | 

Beſides this one, there may be many other cauſes, for which it is lawful to. 
thoriſe the ſale of the eſtate of a pupil; for many others may make it for his . 
tereſt to part with it. A part of his eſtate may be vaſtly more valuable to ang. 
ther than it is to him, and he may get much more for it than it is worth. The 
price may be employed in making a purchaſe in itſelf more valuable and equal 
convenient for the pupil. In theſe circumſtances it is perhaps lawful to authy- 
riſe the ſale, becauſe it is much for his advantage. But it is needleſs to make 
particular enumeration of all the caſes ſtated by the Lawyers. is ſufficient tg 
remark in general, that the Lords of Seſſion have, in this as well as other matter, 
a Prætorian power, and may determine every cafe brought before them according 
to the circumſtances of it, making the utility of the pupil, and juſtice, the meaſut 
of their deciſion. | . | | 

For this reaſon, they ought to take an accurate cognizance of the cauſe, to het 
the allegations of parties, to conſider the evidence brought them of the ſituation 
of the affairs of the pupil, and to form their judgment on the whole complexioz 
of the caſe after that manner, which may be moſt for his good, J. 1, fe. 
J. 5. 9 9, 10, Il, 12, 13 ff. de reb. cor. = | 

If the Lords ſhali, after they have taken cognizance of the caſe, be of opinion 
that the heritage ought to be fold, they find, that it is for the intereſt of the pupil 
to ſell it, authoriſe the ſale, and order it to be made. | 

One reaſon for obtaining the authority of the Court of Seſſion upon a prod 
made of the neceſſity of the caſe, is, that people chuſe not to have unneceſlay 
dealings with pupils, becauſe they know that minors have the privilege of ret 
tution, and that they may thus be involved in a Law-ſuit concerning their pu- 
chaſe. But a decree of the Lords authoriſing the ſale prevents ſuſpicions; and 
the pupil will not be reſtored againſt it, unleſs he ſhall prove that the Cour 
was impoſed on by falſe allegations, and that they had not the true ſtate of the 
caſe laid before them, I. 1. § 2. J. 5.F 15. F. de reb. eon. l. 5. C. de præd. et dl. fl. 
min, Beſides, the ſale is not, even in this caſe, iþ/o jure void: the minor mul 
ſue to be reſtored againſt it, within his guadriennium utile; becauſe a ſale, ſolemnly 
authoriſed by the Court of Seſſion, ought not ealily to be ſet aſide, ſince thi 
would occaſion the greateſt uncertainty in the rights of mankind; tranſadias 
made bona fide, after obſerving all the forms invented by Law for preventing 
fraud, ought not to be annulled. e . 

$ 46r. A tutor is not a proprietor, but an adminiſtrator. Conſequently, It 
cannot exert his powers capriciouſly, ſo as to do neither good nor ill to hi pi. 
pil. Hence, he cannot at pleaſure alter the nature of the eſtate of his pupil from 
heritable to moveable, or from moveable to heritable, becauſe no pupil has # 
power to diſpoſe of the ſucceſſion to it. If he happens to die during his pur 
lage, the Law diſpoſes of it for him, and makes his heritage paſs to his heirs, 
his moveables to his executors. Therefore, his tutors cannot wantonly do a deri, 
by which the intentions of the Law are fruſtrated. Es 

But they are not incapacitated from doing reaſonable deeds of adminiſtrat 
tho the conſequence of them ſhould be to alter the nature' of the rights and the 
order of the ſucceſſion to the eſtates of their pupils, J. 25. F. de leg. Al, 
which they are hindered from doing, is to do capricious deeds, on purpoſe to a 

ter the order of ſucceſſion, and to make them deſcend to others than | 


hoſe to 
whom 


zbom they would deſcend, in caſe theſe deeds had not been made, St. 3th Dec. 
1665, Hill, H. ty. Fo. r2th J 16889. .... 
6 462. Pupils have rights: thoſe, who are bound to them, may refuſe to ful- 
their obligations; but they ought to be compellable to do it. Therefore, all 
actions may be brought by pupils againſt thoſe, whom they have occaſion to 
4 They may themſelves be bound to others; and their tutors may not be diſpoſed 

to fulfil their obligations. Therefore, all actions may be brought againſt pupils 
by thoſe, who have occaſion to fue them &. x” 

But pupils are not alone and by themſelves perſonable; they have not perſonam 
ſandi in judicto. But the tutorial office extends to the management, for tutors 
are bound to take care of the judicial as well as the extra- judicial affairs of their 
pupils, J. 30. J. 1. § 2. F. de adm. et per. tut. l. 28. p. C. de adm. tut. J. 4. C. 
& duct. præſt.—tit. C. qui legit. perſon. ſtandi in jud. Therefore, pupils cannot be 
alone either purſuers or defenders of any action; their tutors do every thing for 
them. Bone | 5 
Hence, tutors have right to commence and to proſecute every action, which 
it is neceſſary for the intereſt of their pupils to bring. But the action cannot 
be brought in the name of the pupils alone, for they are not perſonable 
by themſelves; as little can it in that of the tutors alone, for they are 
not immediately and principally intereſted in it: it muſt be brought in the name 
of the pupil and of the tutors, R. M. J. 2. c. 42. F 7. J. 2. C. qui legit. perſon. 
In the ſame manner, if any action is brought againſt the pupil, the tutor is 
bound to defend him, and for that purpoſe muſt be ſummoned as well as the pu- 
pil to appear in judgment. 5 
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But the pupil is the principal defender; the tutor is intereſted in the ſuit only 
ſecondarily, qua tutor. Hence the ſummons muſt be ſerved upon the pupil after 
the ſame manner, after which it behoved it to have been ſerved upon a major. 
But it is ſufficient, that his tutors be ſummoned generally at the market-crols of 
the territory of that judge, within whoſe juriſdiction the pupil dwells : for it is 
not neceſſary, that they be ſummoned particularly and by name, either perſonal- 
ly or at their dwelling-houſes. Indeed, it would frequently be impoſſible to fum- 
mon them in this manner ; for they are not known, and the pupil may have none. 

For the fame reaſon, *tis plain that tutors are bound to defend their pu- 
epi in his own forum: for he is convenable not in their forum, but in his own, 
lnce he is the principal defendant. Conſequently, his tutors muſt be bound to 
anſwer for him in that forum. 

\ 463. A pupil is not perſonable by himſelf; he muſt appear by others, who 
are council to maintain his cauſe. Therefore, he muſt appear either by an ad- 
vocate, by a procurator, or by his tutors. In caſe he appears by one, who is 
þr:fumed to have a mandate to appear for his clients, and is not bound to pro- 
duce a written one, he is held to be legally authoriſed, provided his council ſays 
that he appears for him and his tutors. For it becomes then incumbent on kis 
alverſary to prove, either by producing a deed diſclaiming the ſuit, or otherwiſe, 
that the tutors do not authoriſe it. In caſe he appears by one, who muſt produce 
4 written mandate in order to entitle him to appear for his client, the mandate 
ought regularly to be granted by as many of the tutors, as are neceſſary to make 
the deed valid. But in ſome caſes, the concurrence of any one of them will be 
enough: for the reſt will be preſumed to concur, unleſs it ſhall be proved, that 
| they do not, J. 1. C. ſi ex plur. tut. vel cur. Du. 8th March 1628, Muir. 

9464. Tutors having the power of acting alone without the concurrence of 
their pupils, are, in judicial matters, conſidered in ſome ſort as the ſame perſons 
Vith them. Therefore thoſe, who are engaged in law-ſuits with pupils, 
muſt. have a right to refer any thing, which would be proveable by the oath a 

1 the 


2 See one exception explained below, Title XV. of this book. 
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the pupils themſelves, in caſe they were come of age, to that of their tutors: fh 
the oath of a tutor, given on a reference made to him by his adverſary, i, , 
good evidence either for or againſt his pupil, as that of the pupil himſelf way 
have been, if he had been major, the reference had been made to himſelf, 3nd 
the oath made by himſelf; provided the point, referred to the oath of the tuq 
be ſome thing done by him in the adminiſtration of his office, and relating toi. 
Sl. 12th Dec. 1661, Hepburn. For things, which did not fall under his admin, 
ſtration, cannot be proved by references made of them to his oath, Du. 1ſt Ju 
1628, Forbes. — t. 7th Dec. 1664, Eccles. Nor can any thing be referred to ni 
-oath, or proved by it after the expiration of his office; becauſe he has then ceaft 
to be the ſame perſon with him, who was his pupil, #F.-16th 7 1707, Val. 
dels, is true, tutors may, in both cates, be cited and be compelled to depo 
as witneſſes. But their teſtimony will in theſe have only the weight of tha 
of witneſſes, and will not be evidence like an oath made by the party hin. 
ſelf. | | jo | | 5 | 
$ 465. But tutors cannot be aufores in rem ſuam hence, if any action is con. 
menced and is depending between a tutor and his pupil, for an action or law. t 
may be between them, Ho. heir, 1619, Whiteford.—tutor, 25th Fuly 1616, 
Dewar,—minor, 23d June 1617, Paterſon.—Du. 7th March 1623, Lord Bay: 
.ny.—3oth July 1625, Lady Stounybill, — A. tutor, 13th Nov. 1629, Donalil 
tis plain, that the pupil muſt be authoriſed by ſome body different from his ts 
tor: for Law does not allow him, becaule he is not capable, to manage his om 
affairs. Therefore, if he has other tutors, who have power to manage them, anl 
of .courſe to authoriſe him in the law-ſuit, the action muſt be managed by then, 
But, if he has none, who have authority to act, he muſt get a curator named by 
the judge to manage it. He is called a curator ; becauſe a tutor is never gie 
to a pupil, who has one already. Beſides, his power is confined to the manage 
ment of this particular plea : for after it is decided by a final ſentence, he is funfu; 
his power is at an end; and he cannot even do that, which is ordered by the, 
_ decree, or exact performance of it. He is therefore called a curator ad liten, 
As ſoon as the cauſe is decided, his power is at an end; and that of the tutor ſuc 
.ceeds to manage the affairs of the pupil, according to the deciſion of the queſtion 
A. Das. . . 
F$ 466. The tuition both of the perſons and of the eſtates of pupils is entruſted 
to their tutors, becauſe the pupils themſelves are unable to take care of them. 
Hence every act of the tutorial office is done by the tutors alone, without 
the intervention of their wards. For pupils are conſidered by the Lau d 
Scotland in the fame light, in which infants were regarded by the Romats; 
and are held to be abſolutely incapable of managing their own affairs. Thel 
judgment is weak; their experience is ſmall; and their advice, opinion, or co 
.currence could be of little uſe either to themſelves or to their tutors. The: 
fore, the Law of Scotland, ſince it does not allow them to do any thing by which 
they may render their condition worſe than it is, removes them entirely from the 
_ adminiſtration of their own affairs, and commits it to their tutors alone. B 
conſequence, every thing, which concerns them, muſt be done by their tutor 
If a verbal order is to be given, it muſt be given by the tutors; if an agree 
is made, it muſt be made by them; if a contract is to be entered into, it muſt b 
entered into by them; if a leaſe is to be granted, it muſt be granted by them! 
if a writing is to be ſigned, it muſt be ſigned by them; if a deed is to be dra 
it muſt be drawn by their direction; if payment is to be made, it muſt be made 
to them; if a diſcharge is to be granted, it muſt be granted by them; if a wall 
is to be received, he muſt be received by them. In thort, every thing, reh 
to the adminiſtration of the affairs of the pupil, is done by his tutors alone; ® 
may be done without his knowledge, concurrence or conſent. 
$ 467. But every act of adminiſtration, muſt, if the pupil has more tut“ 
than one, be done by that number, which is neceſſary for rendering it valid: 1% 


11 
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many caſes, one tutor has not power to act alone, and cannot alone bind his 
wpil. Therefore every act of adminiſtration ought regularly to be done by all 
ole whoſe concurrence is required, in order to entitle them to act. Thus, if one 
; appointed tutor {ne quo non, every thing ought regularly to be done with 
- concurrence : for nothing can be done without him: ſo he ought to be one 
* thoſe, by whom every thing is done. If a determinate number of thoſe, who 
e named to be tutors, is appointed to be a quorum ; every thing ought, in this 
if, to be done by a quorum, conſiſting of that particular number at leaſt : for 
de adminiſtration was entruſted to no ſmaller number than that, of which it has 
en ſpecially appointed this quorum ſhould conſiſt. If it is appointed not only 
at a determinate number ſhall be neceſſary to make a quorum of the tutors, but 
ſo that a particular perſon ſhall be one of that quorum ; every thing ought, in 
tat caſe, to be done by a quorum conſiſting of that number, and of it that par- 
cular perſon ought to be one. If they are named jointly, they muſt all concur: 
or the management is entruſted to them all jointly, If they are named ſimply, 
without either a ſine quo non or a quorum, every thing ought regularly to be done by 
thc majority of thoſe who have accepted (S 412.). If they are ordered to act with 
ne conſent of certain perſons, 'tis not neceſſary, that they get it on all occaſi- 
1s; *tis ſufficient, if they require it: for they muſt not allow the affairs of their 
pupil to go to deſtruction, becaule theſe perſons will not give their conſent, Fo. 
17th Dec. 1696, Clarks. 1 | | 5 5 0 . 
ſay, every thing ought regularly to be done by that number, to which the 
we of the affairs of the pupil is entruſted. But there are many acts of ordinary 
adminiſtration, which fall in, every day, to be done, and admit not of delay. Theſe 
t would be hard, if it were neceſſary on all occaſions to delay doing, till a 
number of the tutors could be convened to order them to be done. Beſides, 
If tutors were on every occaſion liable to be called off from the management of 
their own affairs, in order to look after thoſe of their pupil, tutory would be fo 
burdenſome an office, that nobody would be found to accept of it. So the af- 
Lairs of pupils would be neglected. But the Law allows not that, which was 
Intended for the good of any one, to be perverted to his ill. Nulla juris ratio, 
ar' equitatis benignitas patitur, ut que ſalubriter pro utilitate hominum introducuntur, 
ea 20s duriore interpretatione contra ipſorum commodum producamus ad ſeveritatem, 
. 25. ff. de leg. Therefore, it muſt allow all acts of ordinary adminiſtration to 
be done by one tutor ; and requires the authority of that determinate number, 
whoſe concurrence is ſtrictiſſimo jure neceſſary, to ſuch alone, as are ſolemn and 
important to the intereſt of the pupil. 2 feat 
Hence every thing, which uſes to be done in conſequence of verbal orders, 
may be done by one tutor; becauſe theſe are incidental matters, which fall in 
at every turn, and muſt therefore be immediately deſpatched. | 
| Dut every deed which is to be ſigned, bonds, bills, diſcharges, leaſes, char- 
ers, Orc. muſt be granted; every bargain muſt be concluded; in ſhort, every 
a; of importance muſt be done by the lawful number, ere it can bind the 
pupil. 5 5 | 
| fay, ere it can bind the pupil; for it follows from the obvious principles of 
aw, that every thing, even the moſt ſolemn deed, done by one tutor alone, 
muſt bind that perſon, with whom the tutor contracts in the name of his pupil, 
Provided the pupil is willing to ſtand to the bargain, and to be bound by it. 
vr one, who contracts or does buſineſs with a tutor, ought to know, whether 
% with whom he contracts, has power to do buſineſs with him. Conſequentiy, 
i be held to be bound, in caſe the pupil is willing to be fo: for the con- 
1 Sz complete on his ſide, fince he had full power to bind himſelf. But on 
He ide of the pupil it is not complete, if the tutor had not alone power to act. 
: courſe, he or his other tutors muſt be at liberty either to. be off with the 
0 B. or to ſtand to it, as they pleaſe. This follows from thoſe ſame prin- 
Hes, from which we ſhall ſee it follows, that thoſe, who contract with the pu- 
1 4 R | | pils 
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pils themſelves, are bound, provided the pupils are willing to be ſo, Indes 
one, who contracts with a tutor in name of his pupil, may in ſome ſort be ſi | 
to contract with the pupil himſelf. He ought therefore to be bound in the fans 
manner, in which he would have been bound, in caſe he had contracted yig 
the pupil himſelf. 5.5 | | 
F 468. A pupil being entirely removed from the adminiſtration of his own if. 
fairs, every thing, done by him alone, is i½½ jure void againſt himſelf, R. M 
J. 1. c. 30. $2, 5. 2, A. c. 29. $1. Hence he cannot diſpoſe of his eſtate. 
ther inter vivos or mortis cauſa, either for onerous, for rational, or for gratuity 
cauſes. | | "ut 
Being incapacitated to diſpoſe of it mortis cauſa, it is plain, that he cannot nabe 
a ſettlement either of his heritable or of his moveable eſtate ; that he cang 
make a teſtament ; that he can do no deed, by which any part of his eſtate ca 
be made to paſs to others than thoſe, whom the Law calls to ſucceed to it, th 
is, either his own heirs at Law, if no valid ſettlement has been made by any of 
his predeceſſors, or to thoſe on whom it is ſettled, if a ſettlement has been mad 
by any of thoſe who had power to make one. 
Since he cannot diſpoſe of it inter vivos, all alienations either of part or d 
the whole of it, made by him, are ipſo jure void; whether they be made hy 
donations, by ſales, or in any other way, § 2. I. quib. alien. lic. I. 11. ff. & 
acg. rer. domin. : | 
Therefore payment cannot be made him; at leaſt, it cannot releaſe him, who 
pays, from his obligation to pay, J. 5. F 1. J. 9. p. F. de auct. et conſen. tut 
J. 8. F. de acq. vel omit. hered. I. 15. F. de fol. & 2. I. quib. al. lic. becauly 
if payment made to a pupil freed the payer from the obligation of paying, i 
plain, that the pupil would thus make an alienation of part of his eſtate: fora 
right would be alienated by him. Therefore one, who is ſo fooliſh as to p 
to the pupil himſelf, is not freed, but remains bound to pay over again, unleh 
5 he proves, that that, which he paid, was employed to the utility of the pupl:) 
for he will be releaſed in fo far, as he is able to prove it to have been employe 
in this manner; becauſe equity requires, that a pupil be, in all cates, bound i 
quantum locupletior factus eſt, I. 1. P. I. 5. § 1. F. de aud. et con. tut. J. 4b. f 
de oblig. et act. e . 
From hence it follows, that diſcharges granted by him muſt be null; fnce 
they ſerve not either to free the debtor, or to prove that the money was 1 7a 
ver/a of the pupil. „ 25 Pn: 
Incapacitated to alienate, he muſt alſo be incapacitated from obliging himſel; 
for he, who brings himſelf under an obligation, alienates a right, J. 9. P. f- © 
auf. et conſe. tut. F 9, 10. I. de inut. ſtip. Therefore every promiſe which It 
makes, and every obligation granted by him, is ipſo jure void; whether it bevy 
word or by writ. BY boa 1 | 
Incapacitated from obliging themſelves, it is plain, that pupils cannot bf 
money: for they might throw it away. Hence, if any one is fo filly as to 
it them, they are not obliged to pay it, unleſs the lender proves it to have bl 
in rem verſa pupillorum. TE | 1 
For the ſame reaſon, they cannot make bargains or enter into contracts with 
others; for contracts infer mutual obligations. Therefore neither a ſale, a leaſe, 
a partnerthip, a mandate, nor any other contract, into which a pupil ente, 5 
binding on him. 5 5 e 
But, tho it is not binding on him, it binds the other party, with whom he ct. 
tracted, p. J. de aud. tut. I. 13. § 29. V. de act. empt. I. 1. p. l. 5. P. $1 58 
de auct. et. conſen. tut. So that, if the contract is beneficial to the pupil, and 0 
tutors incline to ſtand to it, the other party has not liberty to be off; "_ 
ſtand to it, whether he will or will not; and muſt fulfil every article of it in , 
ſame manner, in which he would have been bound to fulfil it, if the . 
ſon, with whom he had contracted, had not been a pupil, but been * 
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of age; nothing can be more equitable than this: for one, who has entered into 
| contract with a pupil, may well be preſumed to have done it, on purpoſe to 
ke advantage of his facility, and to circumvent him. If, therefore, he fhall 
happen to be caught in his own cunning, nothing can be more reaſonable than 
hat he ſhould be bound to ſtand to the bargain, in caſe it be profitable to the 
upil. | | | 
Therefore it may be affirmed in general, that every agreement, bargain, or 
contract, made with a pupil, tho it is not obligatory on the pupil, binds that 
perſon, who agreed, bargained, or contracted with him; for one, who had 
he adminiſtration of his own affairs, and knew the condition of him with whom 
de contracted, muſt be held to have meant that . himſelf ſhould be bound, if 
the pupil inclined to be ſo. | | : . 
pupils cannot oblige themſelves. They are, however, in all caſes obliged, in quan- 
tm locupletiores facti funt, l. 5. P. . de aud. et con. tut. et cur. for Law allows no one 
to enrich himſelf unjuſtly at the expence of another, Jure nature equum eſt, ne- 
mem cum alterius detrimento et injuria fieri locupletiorem, I. 206. F. d. r. j. I. 14. 
f. de cond. indeb. | . 
5 \ 469. The tutorial power is intended for reſtraining children from doing ill to 
themſelves. Therefore the Law allows not a pupil to do any deed which may 


deſign, and to hinder him from bettering his condition, p. J. de auct. ut. 
Hence he can make to himſelf lucrative acquiſitions of all ſorts, /. 11. F. de ac. 
-. e. either by accepting of preſents, by bringing others under obligations to 
him, or by apprehending poſſeſſion, J. 32. 2. F. de acg. vel amit. poſſeſs. —R. 
M. “. 1. c. 30. $ 6.—l. 9. P. F. de aud. et conf. tut. l. 2. F. de accept. 

470. But a pupil, tho he is not obliged by his own deeds, muſt however be 
bound by thoſe of his tutor; provided they are lawful, and relate to the ad- 
| miniſtration of his office. For a tutor being bound to manage the affairs of his 
pupil, and being liable for his negligence, the Law ſuppoſes a certain fictitious 
unity to ſubſiſt between his perſon and that of his pupil; from hence it preſumes, 


that the perſon of the tutor is the ſame with that of the pupil ; that the tutor has 


he does; and that every thing done by the tutor is done by the pupil. From 
hence it follows, that the pupil muſt be bound by every deed, which his tutor 
does in his name. Viderur enim geſſiſſe, qui per alium geſſit, I. 4. & 3. F. de adm. 
ct fer, tut, R. M. I. 3. c. 17. rubric. & 4, 5, 6. Indeed, if he was not liable, no 
body would accept of the tutorial office. So the affairs of pupils would be 
entirely neglected, and go to deſtruction. Law therefore gives to deeds done by 
a tutor the ſame obligatory force, which it would give to deeds done by the pu- 
Pl himſelf, if he had the free adminiſtration of his own affairs. 

But nobody either has power or can be preſumed to have a mandate, J. 6.5 


2 3 F. mandat. to do deeds, which are unlawful. Hence, a pupil is not obliged by 
nd ne unlawtul deeds of his tutor; he is bound by ſuch alone, as are lawful. By 
el ha ful ones, I mean thoſe which Law allows tutors to do. Conſequently, pupils 


ae not obliged either by deeds which are fraudulent, are done dolo malo, or by 
lach as, tho they are not fraudulent, tutors are incapacitated to do ($ 454. f.), 
ſuch, for inſtance, is loan: for a tutor has not power to borrow money on the 
*count and in the name of his pupil. But one ought not to make rich at the ex- 
Fence of another. Therefore, a pupil, tho he is not commonly bound by the 

unlawful deeds of his tutor, muſt however be bound, in caſe he is enriched by 


cles i : | 
ſes, bound in quantum he is enriched. | 


uſt Deeds done by a tutor muſt, in order to be obligatory on the pupil, be not 


* nee but alſo tutorial; i. e. they muſt be deeds done by him qua tutor, in 
adminiſtration of the affairs of his pupil; for deeds done by him in the ad- 
A OL miniſtration 


be hurtful to his intereſt. But it would be abſurd to extend it beyond its original 


received from his pupil a mandate to manage his affairs, and to do every thing which 


dem, in quantum locupletior factus eſt; for a pupil is, as has been ſaid, in all 
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be alſo productive of actions proper for rendering theſe obligations effeqyy, 


ſued, and can be obliged to depoſe only as witneſſes. 


which the ſentence orders to be done, is ſome act which it is the duty of the ty 


is never the true and principal obligee. In all cafes but theſe two, it wu 
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tutors. 


it is perſonal, and is not deſcendible to heirs; ſince the character of theſe 15, 
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miniſtration either of his own affairs, or of thoſe of others than his pupil 5 
never be obligatory on the pupil. 0 pate e i 
F 471. Since lawful tutorial deeds are obligatory on pupils, they wp 


Therefore a pupil is ſuable in conſequence of the adminiſtration of his tutot à 
well before as after the expiration of the tutorial office. If he is ſued before x 
expires, his tutors muſt be ſummoned (y 462.), for they muſt be made partie jg 
the ſuit. If he is ſued after it is determined, the tutors, being functi, cannot he 


But, tho a tutor muſt be made a party to all actions brought againſt his pupl 
during his tutory, execution cannot be awarded againſt him, arg. R. M. I. 
c. 17. F 4, 5. except he has it in his power to do that which is contained in the 
tentence, either becauſe he is poſſeſſed of the eſtate of his pupil, or becauſe thy, 


tor to do in the place of his pupil. For perſonal execution can alone be made 
againſt a tutor; execution can never be done againſt his eſtate, for he 


be done againſt the eſtate of the pupil: for the bodies of pupils are free from in. 
priſonment, and cannot be taken in execution for civil cauſes 1696, c. 41. 
The Law endeavours, as much as it can, to maintain an equitable reciprocity in 
all caſes. A pupil is himſelf obliged ; therefore he muſt alſo have others obliged 
to him by the lawful tutorial deeds of his tutor. Having others bound to him, he 
muſt of courſe acquire rights of action correſponding to the obligations of thok 
others, in order to render them effectual. Theſe he has a right to commence at 
any time either during his pupilage, or after the expiration of it, according to 
the neceſſity of his affairs. 4 IIb 75 TL. 
Such are the duties, the powers, and the obligations of tutors and of pub 
during the continuance of the tutorial office. It remains to explain the var- 
ous ways in which tutory determines, 1 


— 


Of the different Ways, in which the tutorial Office determines, or Tutori a: 


$ 472. THE power of tutors, being ſuited to the age and to the neceſſities ot 
I their wards, extends both to the perſons and to the eſtates of thei 
pupils. Therefore, it laſts during their pupilage. alone ($ 402, 493-) 3 and tu. 
tory commonly determines 1) With the pupilage of the pupil. By conſequelce, 
as ſoon as the pupil attains the age of puberty, i. e. as ſoon as a boy ala 
the age of 14, or a girl that of 12 years, the power of the tutors is at al end, 
J. 3. C. quando tut. vel cur. eſſe de; n. 7 | | 
$473. But it may happen to determine ſooner. Thus, the pupil may happen 
to die before he attains the age of puberty ; and the tutory muſt neceſlanlly 
be determined 2) By his death; for one, who is dead, ſtands not in need 0 


In the fame manner, it determines 3) With the death of the tutor. For * 
tory is an office, which is conferred by Law on tutors, becauſe it preſumes ( 


they may be truſted with it, and will diſcharge their duty with fidelity; _ 


| : 05 
themſelves, unknown, J. 16. 1. F. de tut. Therefore, if there are more tul 


: | of 
than one, and one of them is named ſine quo non; the tutory determines as : 
as that ſine quo non dies, Fo. 27th Fan. 1688, Marquis of Montroſe.—24th June 1 5 
Alkenheads, If a certain number is appointed to be a quorum, it determm * 
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on as ſo many of them die, that there is not a ſufficient number left to make 
he quorum, D. II. 385. 14th Feb. 1735, Blair. If they are named jointly, it 
Lrermines by the death of any one of them: for they are all preſumed to be ne- 
fary for making a quorum, and for adminiſtring, S. 17th Jan. 1671, Drum- 
11]; but, if they are named either ſimply, or ozntly and ſeverally, it does not 
termine, till they are all dead, Ha. 12th Dec. 1609, Fauſide.— St. 14th Feb. 
1672, Elies C 412. ). | "TH 

It may alſo determine 4) On the exiſtence of a condition, or 5) The 
rival of a day (F411.); for if one has been named tutor under a certain con- 
tion or to a particular time, his power muſt end, as ſoon as the condition ex- 
its or the time comes, J. 14. $3, 5. F. de tut. \ 2, 5. J. quib. mod, tut. 
474. But it is not in theſe ways alone, that the power of a tutor may come 
van end; it may alſo determine 6) In conſequence of his mal-adminiſtration; 
for Law entruſts tutors with their tutorial powers, becauſe it preſumes they will be 
ithful in the diſcharge of their duty (F 402, 403.). Hence, if they are not 
aithful in diſcharging it, Law will not truſt them: for every preſumption muſt 
eld to the truth, eſpecially in a caſe like the preſent one, in which it is the 
xery r.aſon of the diſpoſition of the Law: for, as ſoon as the reaſon for making 
a Law ceaſes, the Law itſelf ought alſo to ceaſe. Hence it muſt follow, that tu- 
ors muſt ceaſe to have the adminiſtration of the affairs of their pupils, and may 
be removed from the tutorial office, as ſoon as they ceaſe to manage for the uti- 
ty of their pupils, and begin to be ſuſpected of infidelity to their truſt. Be- 
des, their perſonal characters may be bad, and may make it very improper to 
allow them to continue in their office: for they may corrupt the minds of their 
pupils, or may miſmanage their eſtates. 5 Fo 
Thoſe tutors who either do not manage the affairs of their pupils with fideli- 
ty, or are unfit, on account of their perſonal characters, to be tutors, are ſaid to 
be ſuſpeed, becauſe one who has begun to miſmanage, or whoſe character is bad, 
It may well be ſuſpedted, will continue to do ſo. | | 
Hence all tutors, as well tutors-teſtamentary as tutors of Law and tutors- 
dative, J. 1. § 5. F. $ 2. J. I. 4. C. de ſuſpectis tut. rich as well as poor ones; as 
well thoſe who have, as thoſe who have not found caution; $ 12, 13. J. J. 5, 
b,8. F. 1.5, 6. C. cod. I. 17.4 1. F. de teſtam. tut. are liable to be removed, 
F iice they are all liable to be ſuſpected. | 
caules for which tutors may be removed from their office. The general rule is, 
that they are removeable in all caſes, in which they are liable to be ſuſpected of 
mal-adminiſtration. They may be ſuſpected on account either of their beha- 
our in the exerciſe of their office, or of the badneſs of their characters. 
lt would be dangerous to particularize the acts of mal-adminiſtration, for 
Which they may be removed; for thoſe, which had been omitted to be men- 
toned, might be thought to be excluded. One of them however is remarkable, 
becauſe it is made by. particular ſtatute a good cauſe of removing them; aud that 
the negleCting to inventory the particulars, of which their pupil's eſtate con- 
its. This omiſſion makes the Law ſuſpect them of having an intention to em- 
dezzle his effects ; beſides, it renders it impoſlible for him to know, whether he 
1s Joſt any part of his property; for one can hardly retain in his memory a 
full and minute view of the particulars of which his eſtate conſiſts. But it is 
Plain, that there muſt be many other acts, which may make them be ſuſpected 
1 mal-alminiſtration, and very improper to be allowed to continue in their office. 
luch therefore muſt be left to the ſagacity of the judge, who ſhould attend 


* the circumſtances of the caſe, and ought to form his judgment from 
hem. | 


n upon them; for the badneſs of their characters may make them li- 
e to be ſuſpected of it. T hey may not be ſue rei providi; they may be 
| 4 5 diſpoſed 


lis needleſs, indeed it is impoſſible to make a particular enumeration of the 


But tutors may be removed, tho no particular act of mal-adminiſtration ſhould 
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diſpoſed! to throw away all the money, which they can get into their hangs, 
they may be debauched ; they may have given proofs of villainous diſpoſitinn, 
For theſe and for other reaſons they may be very improper. perſons for being c. 
truſted with the education or with the management of the eſtates of young peopi 
and may be removed from their office. went Nai 
From hence it is plain, that tutors may be removed not only for a&tions do, 
by them in the exerciſe of their tutory, but alſo for ſuch as they have done On 
other occaſions, even before they entered upon it; for their real characters n 
be aſcertained by theſe, and it may appear from their conduct before, as clearly 
from their conduct after they have become tutors, that they are liable to be yt 
pected, and ought not to have the tuition of others, D. II. 492. 29th Juh 
KOBD GN AR vs; | PT FR 
At the ſame time it muſt be remarked, that one can ſeldom be removed fy 
actions anterior to his acceptance of the office, provided he manages prudent 
and carefully the affairs of his pupil; for his preſent conduct extinguiſhes th 
ſuſpicions, which aroſe from his former behaviour. People may grow wiſer, be. 
ter, and more careful both of their own affairs and of thoſe of others. Tig jn 
this ſenſe, that the texts of the Roman Law, J. 3. § 5. J. 4. § 4. F. 1. 7.93 
Hf. de ſuſ. tut. ought to be underſtood. For it would be dangerous to the inter 
eſt of pupils to ſay, that their tutors ought in no caſe either to be ab initio & 
cluded from entering on their office, or to be removed from it as ſuſpected fer 
their behaviour anterior to it. Indeed, a bad character, joined to the {lightel 
miſmanagement, will go far to get a tutor removed as ſuſpected. 
- Tutors are liable to be removed at the {uit of any of the relations of the pupil 
or of their co-tutors, J. 3. P. F. cod. on an action brought againſt them befor 
the Lords of Seſſion, who are alone competent judges of actions brought againl 
tutors in order to get them removed. Indeed, it is lawful to bring ſummay 
complaints againſt ſuch as are named in the terms of the act 1696, c. 8, and 
to diſcuſs them without abiding the courſe of any roll; but other removals mul 
be effectuated by ordinary actions, commenced in the common form, I 
true, extraordinary caſes require extraordinary remedies, and may ſometins 
make ſummary complaints competent; and ordinary actions brought for thi 
purpoſe ought in all caſes to be determined ſummarily. | Pg 
But Law-ſuits are frequently long of being concluded, and it may happen to be 
abſolutely neceſſary for the intereſt of the pupil to have his tutor inſtantly excludel 
from the adminiſtration, even before it be determined, whether he ought or ougit 
not to be totally removed from his office. In theſe caſes it is, no doubt, competeil 
for the Court, if cauſe is ſhown for doing it, immediately to exclude the tutor from it 
termeddling with the affairs of his pupil till the event of the ſuit commenced agi 
him, and to appoint one to take care of them in the mean time. Or, in cal 
he has not found caution, he may be obliged inſtantly to find it. For it i; ft 
uſual with us to exclude one immediately from adminiſtring the moment be! 
accuſed ; becauſe one is held to be innocent, till proof is made of his guilt ; and! 
would be hard to throw a ſtain upon one's character by excluding him imme: 
diately from his office, before evidence be brought that he deſerves to de 
removed from it. © 106 14028 2 $09 0: HE 
The Law is careful of minors ; the obligations, which it impoſes on ſuch as nir 
meddle with their affairs, are ſtrict; and people may not be fond of interfering with 
them. Therefore the Court of Seſſion is hot bound to wait till application! 
made to them; but they may, in caſe in the courſe of any action brought be⸗ 
fore them they ſee cauſe for removing a tutor, remove him ex proprio m0 : 0 
they have a prætorian power, and may well be allowed to interpoſe in bebalf 
thoſe who have no other to protect them, J. 3. & 4. J. de ſuſp. tut. 1 . 
But the tutor may be connected with his pupil by the ties of blood, àud 
may not be proper to ſix a ſtain on the character of one nearly related to hu. 
Therefore, in ſome caſes, the honour of the pupil may make it more eig, 


* 


Tit. VII. the tutorial Office determines." 347 


or him not to have his tutor found to be liable to be ſuſpected, and to be on 
that account removed from his office, but to provide for his own ſecurity in ſome 
way which may be leſs injurious to the reputation of his friend. Either a factor 
may be appointed to manage, the tutor being allowed to remain nominally in his 


(. cod. — Fo. 16th Feb. 1705, Balfours, One ought not unneceſſarily to wound 
the character of one, with whom he is nearly connected. OO . 
One obſervation remains to be made on this matter, which is, that a tutor is 
not removeable for his poverty alone. A poor man. may yet be honeſt ; his cha- 
ner may make him very proper for having the care of another; and lie may 
not be liable to the ſmalleſt ſuſpicion on account of his poyerty, & 13. J. J. 8. F. 
. 5. C. de ſuſp. tut. But want ſometimes leads into temptation; and his ur- 
rent neceſſities might induce the tutor to miſapply the money of his pupil. It 
may therefore be in ſome caſes reaſonable to oblige even an honeſt tutor either 
to find caution, Du. 12th Feb. 1633, Govan, and to remove him, in caſe he does 
not do it, Fo. 16th Feb. 1705, Balfours; or to appoint one to act along with 
him and to prevent his mal-adminiſtration. | et Ah eld 
It is hardly worth while to remark, that a tutor cannot be removed after his 
office is determined ; for one cannot loſe or be removed from an office, which 
he does not hold, J. 3. $6. J. 11. F. de ſuſp. tut. I. 1. C. coll. 
475. Tutory ends 7) With the marriage of a female tutrix : for a married 
woman cannot, by the Law of Scotland, be a tutrix (Y 410, 419, 427.), ſince 
ſhe is bound to employ herſelf in managing the domeſtic affairs of her huſband 
(F 225, 244.), and may therefore be preſumed to have little time and little at- 
tention to beſtow on thoſe of others. Hence a woman, who hath been appoint- 
ed a tutrix, loſes the office, as ſoon as ſhe marries, Ba. tutor, 14th Fuly 1559, 
L. Largo. By conſequence, the nomination becomes void, in caſe ſhe is ei- 
ther ſine qua non, or an eſſential member of a quorum, or named jointly with the 
other tutors; and the power of them as well as of her is at an end. Tis o- 


5412.) . 


\ 476. The power of a tutor determines 8) In caſe he is ſentenced for a crime 


guilty of a crime which deſerves to be puniſhed with baniſhment or death, may 


) 1. 4. I. quib. mod. tut. finit. $1, 2. I. de cap. dem. 
9 477. The laſt way, in which it determines, is, in caſe the tutor becomes 


deafneſs, dumbneſs, blindneſs, or any other diſeaſe by which he is incapacitated 
from managing the affairs of others. : 
In all theſe caſes, the office becomes void, and thoſe who are entitled to it, may 
"a cauſe themſelves to be ſerved tutors of Law, or obtain a pift of tutory- 
alive, | | 1 | „ 1 
9478. A tutor is not, after the expiration of ghis office, obliged, for he has 
not any title, to intermeddle with the affairs of his pupil. His power laſts no 
longer than his office. He is not therefore bound even to finiſh thoſe things which 


with the pupilage of the pupil, or before it; and in both caſes there is a preciſe 
point, at which the tutor ceaſes both to have right and to be bound to act. In 
inc firſt caſe, in which it is ſuppoſed to be determined by the pupilage of his 
pupil, he is not bound to continue to manage: for one, who has attained the 
age of puberty, is by the Law of Scotland allowed and held to be capable to ma- 
ge his own affairs; and it is dangerous for one, after his office is determined, 
do interfere officiouſly in the concernments of a minor. In the other, in which 

it 


office, but excluded from the actual adminiſtration; or the tutor may be obliged 
find caution; or ſome other remedy may be uſed, J. 9. F. de ſuſp. tut. I. 6. 


therwiſe, in caſe they are named either ſimply, or jointly and ſeverally, 
to {ufter either baniſhment or a capital puniſhment ; becauſe one, who has been 
well be ſaſpelled by the Law, and ought not to be truſted. with the care of others; 


and he cannot take it, in caſe he hath actually been baniſhed, J. 14. p. F. de tut. 


| capable of managing the affairs of his pupil, v. g. by ideotiſm, madneſs, 


he had begun, inchoara perficere. For tutory determines either at the ſame time 
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348 Of the different Ways, in which, &c. Book vl. 
it is ſuppoſed to determine before the pupilage of the pupil, either the tutor is je. 
moved from his office for incapacity, or it expires by the death of his pupil. One 
who is removed either for incapacity, or for mal-adminiſtration, or for ſuſpici 
ons which lie againſt him, ought not to continue to act; by being deprived of 
his office he is forbidden to do it; and it would be abſurd to oblige one who i; 
prohibited to act. In caſe his pupil dies during his pupilage, the tutor is not 
ſtri&iſſmo jure bound to take any more trouble about the affairs of his pupl: 
for his eſtate immediately devolves to thoſe whom the Law calls to ſucceed tg 
it, and it is both their buſineſs and their intereſt to take care of it. But ther 
may be at a diſtance, and may not hear of the death of their friend; his affairs 
might go to ruin if nobody looked after them. *Tis therefore the duty of the 
tutor to acquaint: them, as ſoon as poſſible, of the death of his pupil; and he 
ought in ſome caſes to continue his good offices in putting the affairs of his pu- 
pil at leaſt into a condition, in which they may remain without ſuſtaining damage, 
till thoſe intereſted in them have time to be acquainted, and to give orders about 
them. 'Tis true, he cannot be ſaid to be ſtrictly bound to do fo; but in ck 
he does it, he acts a dutiful part, and if it appears that he hath acted bona fit 
and with fidelity, he may well be ſaid to be entitled not only to indemnification 
but to a reaſonable gratuity for his pains. Beſides, he may, in order to be fully 
authoriſed and to acquire a legal title to a ſalary, apply to the Court of Seſſion 
on the emergency, aud may be appointed factor or curator bonorum by them, 
Thus, he may prevent all ſuſpicions againſt his intentions; becauſe he muſt fund 
caution for his conduct. e N FRO 

9 479. A tutor acts for the behoof of his pupil; the benefit of every thing, 
which he does in the exerciſe of his tutorial office, accrues to his pupil; and he 
means not to bind himſelf by what he does tutorio nomine. Therefore, he isnot, 
after the expiration -of his office, either bound or ſuable for deeds done by hin 
tutorio nomine, in the exerciſe of it, and in the name of his pupil. All the be 
nefit, all the rights, all the actions ariſing from them, inure do the pupil, and ate 
ipſo jure acquired by him. Of courſe, all the burdens, all the obligations, al 
the actions, which flow from them, muſt 25% jure devolve to him, and muſt lie 
againſt him. So he is alone bound and ſuable for them; his tutor is no Jonge! 
liable, J. 1. C. J. 5. F. quando ex facto tut. I. 15, 26. C. de admin. tut. 

But there are two which are commonly, tho improperly, called exceptions t0 
this rule. A tutor may bind himſelf perfonally for his pupil; but every one's 
bound to fulfil the obligations, under which he brings himſelf. Therefore 1) 4 
tutor-mult be, even after the expiration of his office, bound to fulfil thoſe whict 
he granted proprio nomine, and may be ſued for this purpoſe, J. 1 5. C. de adi 
tut, I. 5. ff. quando ex facto tut, | Mn | 

Every one is anſwerable for his own fraud, and cannot involve another in the 
conſequences of it. Fraud therefore creates a perſonal obligation on the frat 
dulent perſon to repair the loſs, which he hath made another ſuſtain. Thee 
fore 2) A tutor is bound by his own fraud, and his pupil is not anſwerable fo 
it. The obligation he brings voluntarily delinqguendo upon himſelf, and he ml 
remain, even after his office is determined, bound to fulfil it. Dolus tutoris fi. 
pills non nocet, I. 3. F. quands ex fact. tut. I. 9. ff. que in fraud. cred. |. 51 
de tab. exhib. I. 1. H 1. F. de doli mali et met. except. I. 134. f 1. F d. . J. 
13. d . de att. emp. | I "ELL * | | 2 

But it would be abſurd to allow a pupil to be benefited by the fraud of his t. 
tor, and not accountable for the profit he makes by it. It ought not to be if 
ther hurtful or beneficial to him. Dolus tutorum puero neque nocere neque pit. ; 
debet. Therefore the Law makes pupils in all caſes liable in quantum laeuft 
facti ſunt, whether the profit they have made aroſe from their own fraud or that 
their tutors, J. 5. P. de aud. et conſen. tut. Il. 21. FI. F. de pecul. 
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(f the Obligations which are incumbent on Tutors, and of the actions which lie either to 
or againſt them, after the Determination of the tutorial Ofice. 


480. VERY one, who manages the affairs of others, is, therefore a tu- 

| tor muſt be bound 1) To render an account of his adminiſtration, 

2) To retiore every thing which he has, that belongs to him whoſe affairs he 

managed ($ 434+), R. M. I. 2. c. 42. 512. N 8 

Indeed, he is ſo much bound to do both, that he would not be free from 

theſe obligations, tho he ſhould be expreſsly declared by the teſtator, the perſon 

who names him, to be aneclogiſtus, unaccountable, or not liable to be called to 

1ccount. One, who names perſons to be tutors, means them to have the manage- 

ment of the affairs of his children. Therefore he muſt mean that his children 

ſhould have tome eſtate, which may be managed. By conſequence he cannot 

be ſuppoſed to mean, by declaring their tutors to be unaccountable, to make over 

to them all, which he leaves to be managed by them for the behoof of his chil- 

dren, But all of it would in effect be made over to them, in caſe they were to 

be abſolutely unacconntable, i. e. to have power to do with the eſtate of their pu- 

p.l3, and to diſpoſe of it as they pleaſed, without being liable either to be cal- 

ed to account for their adminiſtration, or to reſtore. Indeed: one who is de- 

cared to be unaccountable, is not, ſtrictly ſpeaking, declared to be free from 

the obligation of reſtoring. Hence, the Law hath interpreted ſuch a declaration 
to import, not that a tutor, who is ordained to be unaccountable, ſhall be alto- , 

gether free from the obligation of accounting, and ſhall have it in his power | 

to reſtore to his pupil as much or as little as he pleaſeth, but that his accounts 

fall not be fo ſcrupulouſly examined as thoſe of others, and that he ſhall be 

liable for his fraud alone, dolus et lata culpa: for lata culpa is equal to fraud. 

Whereas tutors are commonly liable not only for dolus and lata culpa, but alto 

for culpa levis, I. 5. § 7. F. de adm. et per. tut. l. 119. F. de legat. I. I. 9, 20: 

\ 1. de lib. leg. I. 72. 3. F. de condit. et dem. | 4 * en en 

y 481. The obligation of accounting is ſo ſtrictly incumbent on them, that 

Ino action lies to them, even after the expiration of their office, for debt due to 

themſelves by their pupil, at leaſt they are not entitled to recover a decree for 

il, unleſs they either have accounted or are ready to account for their adminiſtra- 

on. For they are always preſumed intus habere, to be poſſeſſed of effects of their 

pupil ſufficient for paying debt due to themſelves, till they have accounted, and 

ihewn that they have not enough to diſcharge it ($ 446.): They are therefore 

n all caſes bound to account. Ts J N 

9482. That of which they are bound to give an account, is their adminiſtra- 
hon. Therefore, this obligation muſt begin to be incumbent on them only af- 

ter the expiration of their office, For one cannot give an account of his admi- 

nf ration, till he has actually adminiſtred, and it is at an end. Beſides, a pu- 

can do nothing for himſelf (5 468.) ; his tutor is held to be in ſome ſort the 

lime perſon with him (§ 470. ).; therefore he cannot be bound to account during 

"ls office, for there is not any body to whom he can account, and he cannot do 

it to himſelf. i 1 

| But he may be bound to do. it during the pupilage of his ward: for it is at the 
"pation of his office that he begins to be bound to account. But it may hap- 
Fl to determine during that time (§ 473, /49-), J. 4. p. J. 7, 8, 9. P. 1, 
3, 4, 5. F. de tut. et ration. diſtrah. | E e 
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350 Of the Ohligatinus incumbent on Tutors Bock Vl 
8 483. They are bound to account and to reſtore either 1) To the pen 
whoſe affairs they managed; or 2) To ſuch, as ſucceed to his rights, for inſtans 
to his heir, J. 1. $.17, F. de ut. et rat. diftrah. for an heir is held to be th 
ſame perſon with him, to whom he ſucceeds. No matter, whether the perſy 
to whom he accounts, be a pupil, a minor, or a major; provided, in cafe he; 
not come of age, he be properly authoriſed either by other tutors, or if he ha 
none, by one appointed ſpecially for authoriſing him to receive and to paſ; th 
accompts, d. J. 9. § 4. J. de tut. et rat. diſ. or 3) To his aſſigns; for every pa. 
trimonial right, which one has, may be made over by him to another; or 4) Jy 
his creditors ; for. one's creditors ought to have acceſs to every fund out of which 
they can recover payment. Therefore they may oblige the tutor to account c. 
ther by laying on an arreſtment in his hands, and upon this bringing an aGig 
in order to get him decreed to make every farthing, which he owes to his py 
pil, forthcoming to them; or by bringing an action directly in their own name, 
and that of their debtor, in order to get him obliged to account, and to reſtoꝶ 
to them that for which he is liable to his pupil. ?Tis true that the laſt is no} 
common method ; but it and others may be uſed according to circumſtances, 
8 484. The perſons, who are obliged to account and to reſtore, are the ty 
tors. But every tutor, who accepts, is bound to manage with fidelity. By cop 
ſequence, in cale there are more than one, they are all equally bound to take 
care of the intereſt of the pupil. Therefore, if they neglect to do it, they my 
in ſome fort be ſaid to be delinquents; for they have not done their duty, But 
all delinquents are bound for their delinquencies in ſolidum. Hence, if a pupil ha, 
through the negligence or miſmanagement of one of his tutors, ſaſfered any lok 
which that tutor is bound to make up, the reſt are bound, in caſe this one prove 
to be inſolvent, to make it up for him; becauſe it was their buſineſs; to har 
watched over the conduct of their collegue, to have prevented their pupil fron 
ſuffering through his miſmanagement, and, if it was neceſſary, to have got hin 
removed. Hence the Law of Scotland, which takes the fatherleſs under its pt 
.culiar protection, hath, in order to render thoſe, who have the care of their a- 
fairs, more vigilant about the diſcharge of their duty, made all and each of then 
accountable, liable and ſuable in ſolidum not only for their own conduct, but all 
for that of their co-tutors. So that the pupil may ſingle out any one among then 
he pleaſes, and call him to account for the adminiſtration of every part of tie 
office; this one is bound to anſwer in ſolidum; and decree may be made agil 
him for every farthing which the pupil is entitled to recover from all his tutor , 
zorio nomine, whether he fever actually interfered in the management or ict: 
for if he did not, he is culpable and liable for his negligence, becauſe he out 
to have done it, Go. 3d June 1675, Burnet. —N. 91.—H. 985. Tis true, it 
caſe one of them ſhall be obliged to reſtore to his pupil more than is proper 
tionable to his ſhare, he will have action againſt the reſt for a ratable reimburt: 
ment from each of them. But he, who is ſued and is called to account, mul 
firſt account and reſtore to his pupil, and then ſeek his redreſs from bis ci 
tutors *. | ? | 
However there is one exception to this rule, For they are each of them lia 
not in ſolidum for the reſt as well as for themſelves, but for themſelves and fol 
their own conduct alone, in caſe they have been named by the father of te 
pupil, in terms of the act 1696, c. 8. by a deed made during his liege us 
pAth this particular proviſo, that they ſhall each of them be liable not in ſolu 
or others as well as for themſelves, but for themſelves alone. e [ 8; 


© Our Law ſeems in this matter to have made a gradual progreſs towards its preſent ſtandard. 7 00 6 
could at firſt ſue his tutors only pro ratis porticnibus, and was obliged to prove the extent of the inttomm % 
each of them, in caſe he alledged they had intromitted wich more than fell to their ſhare, Ha. 8th J. 4 ft 
Eagar. Then he was found to be entitled to ſue them pro raris, without proving their intiomiſſions, He. " 1 
1612, Hunter. And at laſt each of the tutors was found to be liable to account in /olidum, Ds 24 
1634, Davidſon. ; ; | I BE 
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- © 436; Tutors are liable to account in ſolidum not only for their own intromiſ- 
cons, but alſo for their own” omiſſions; nay not only for their own omifſions, 
Mit alſo for the omiſſions as well as the intromiſſions of others their co-tutors. 
or every tutor brings himſelf, by his acceptance, under an obligation to take 
ire of his pupil and of his affairs. If, therefore, he neglects them, when his 
pipil had reaſon to depend upon his fidelity, he ouglit to be ſiable for his negli- 
pence, 1. e. for what he omits to do as well as for what he actually does. 
Being liable for his own omiſſions, he muſt by conſequence be liable for 
the conduct of his co-tutors, for their omiſſions as well as for their intromiſſions. 
For, if they have neglected to do any thing which ought to have been done, it 
vas his duty to have taken care to have made up for their neglect, and to have 
ten it done either by himſelf or by another. Confequently, he muſt be liable 
fr their omiſſions. But if he is liable for their omiſſions, he muſt, a fortiori, 
be liable for their intromiſſions, ſince, as ſoon as he ſaw any thing miſmanaged by 
them, he ought to have taken care to have corrected their abuſes: and, if he 
ſuſpected them of being unfaithful to their truſt, he ought to have got them re- 
moved. Indeed, it would be but filly for a tutor to excuſe the miſmanagement 
of the affairs of a pupil by ſaying, that he truſted them to the care of an- 
other. For he was, as every tutor is, bound to take care of them himſelf, 
and ought not to have been fo careleſs as to truſt them entirely to an- 
other. 92 5 8 7 
Hence a tutor, who has accepted, is liable in ſolidum, tho he ſhould not have 
ntermeddled at all with the adminiſtration of the affairs of his pupil, but have 
entruſted it entirely to others. Nay, he is not only liable, but even ſuable in 
ſolicum, tho the other tutors alone took the burden of the management: for the 
Law of Scotland does not give tutors that privilege which they had by the Civil 
Law, the bencficinm ordinis, which made it neceſſary to ſue and to do all dili- 
rence in order to recover payment from thoſe who had actually adminiſtred, and 
their heirs, ere action could be commenced againſt thoſe, who had not admini- 
ſtred, J. 3. C. de divid. tut. J. 3. 2. F. de ad. et per. tut. I. 1. 11, 12. F. de 
fut. et rat. The Law of Scotland, obliging all tutors, who accept, to 
adminiſter, makes them all equally liable, and gives the pupil an option to ſingle 
out any one among them he pleaſes, and to ſue him in ſolidum, whether he 
hath or hath not ever intermeddled in the management. | is 7 I 
| $486. A tutor, when called to account for his management, muſt in the 
rt place exhibit the inventory, which he made of the eſtate of his pupil, upon 
his entrance on his office ( 436.), and ſhew what he hath done with every 
particular, and after what manner he hath employed every farthing, which it 
Contains, For the very purpoſe, for which it was taken, was to be the founda- 
uon of making a charge againſt him ($ 437.). Not that every thing contain- 
ed in it is held, preſumptione juris et de jure, to have belonged to the pupil; it 
Creates no more than a præſumptio juris againſt the tutor, and makes it in- 
cumbent on him to account for every particular which it contains, or at leaſt 
io ſhew it did not belong to his pupil. | 
Next, he muſt give an account of the ſucceſſive profits, additions, and acqui- 
tions made by his pupil during his tutorſhip; and ſhew how he hath employed 
the rent of his lands, that of his houſes, the intereſt of his money, or any other 
Wing, which he may have happened to have acquired during it. ua Ae 
But tutors take trouble about the affairs of their pupils; and employ on them 
nat time which they might have turned to their own account. Therefore the 
ey s not ſo rigorous, as to make them accountable for every the moſt mi- 
| © trifle which hath come into their hands, Hence it does not oblige them 
account for the value of ſervices, which the tenants of their pupil have per- 
formed to them provided he had no uſe to have them performed to him, and they 
could e x94 ; | 85 FEE „5 
a not oblige the tenants to pay money in place of them, Sr. 11th Jan. 1668, 
Vat; for he does not in this caſe ſuſtain any patrimonial loſs, and allows 
only 
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only an innoxia utilitus to his tutor. For the ſame reaſon, tutors are not 4c, 
countable for thoſe ſmall fowls, which were due to their pupil, and they may hate 
had occaſion to uſe ; ſuch as hens, chickens, "5c. provided they have not take 
too many of them. For a pupil ought not to go rigorouſly to account with hi 
tutors, and onght not to demand money for every thing which they may bare 
uſed, when looking after his affairs. But the tutors ſhould not exceed reaſonahle 
bounds, and are liable in ſo far as they go extra modum. Thus, they are yg 
entitled to uſe either all the fowls payable by the tenants to their pupils, or a grex 
many of them, or ſuch as are very valuable; they ſhould uſe no more-than 
reaſonable quantity, ſaitable to the circumſtances, the eſtate and the occaſions of 
their pupil, D. II. 493. Fo. 24th June 1680, Wrighi.—H. 979. «od 
- Tutors ought to give an exact, diſtin, and particular account of their admi. 
niſtration, and to authenticate every article of it by proper vouchers, that it nu 
thereby be poſſible to examine the truth and the juſtneſs of them, and to knoy 
the balance, if there is any which remains in their hands, and is to be reſtored io 
the pupil, J. 82. 111. F. de condit. et dem. 15 775 . e 
Credit ought. to be allowed them for every article and for every diſburſement, 
which it was their duty, and for the intereſt of their pupil, they ſhould lay out. $9, 
af.er making allowances for thoſe parts of their management which ought to be 
approved, and deductions for thoſe which ought not to be approved, and caſti 
up the balance, for which upon the whole, for it is for the balance that the 
tutors are accountable, their accounts muft be cleared. 7 
Tutors, in accounting for the value of grain, are bound to account for the prices 
which they have actually received, in caſe they were higher than thoſe which 
are fixed by the Sheriſſ-deputy, and are called the fac. Theſe are rated ann. 
ally in every county by a jury of men acquainted with the ſtate of the country 
the crop produced by the earth, and the yalue of corn. Therefore the Law pre 
ſumes them to be nearly thoſe which may be expected for grain; and it obl- 
ges a tutor, who hath perhaps got lower ones, to charge himſelf with them, u- 
leſs he can ſhew that they were. higher than thoſe at which corn was fold in hi 
neighbourhood, or that his neighbours fold for lower ones, Home, Feb. 1682, 
Viſcount Oxenfourd.— D. I. 311. Fo. 21ſt Feb. 1679, Viſcount of One 
fourd. 3 VVV N e e On” 
7 But beſides this balance, for which it appears from the ſtate of the accompts ev 
_ hibited by the tutor himſelf he muſt account, he is alſo accountable for his 
miſſions, i. e. for every loſs, which has been ſuſtained by his pupil, becauſe he 
has omitted to do ſomething which he was bound to do. Now, à tutor is bound 
to be as careful about the affairs of his pupil as a careful man uſes to be about 
his own. Conſequently, he is bound to make up to him every loſs, which be 
may have happened to ſuſtain through either his fraud or his negligence, dl, 
culpa lata, or culpa levis, 1.7. C. arb. tut. (F 434.) *. Thus if he has negleftedto 
lay out his money on intereſt, he muſt be liable to pay intereſt for it himſelf 
(§ 448, 449.). If his farms have been through his negligence either uncultivated 
or not let, he muſt pay the rent which the pupil ought to have drawn. In ſhot, 
he muſt make up to. his pupil every loſs, which he can prove he has ſuſtained 
through the negligence of his tutor, either in doing what he ought not to hatt 
done, or in omitting to do what he ought not to have omitted. 1 
$ 487. A tutor 1s bound to reſtore every thing, which, it appears from the 
accompts, is due to his pupil. Therefore, he cannot be bound to reſtore any 
thing, till theſe have been examined, cleared and paſſed : for till that 1s done, 
it is not certain, whether he is bound to reſtore any thing to his pupil, G! 
he is bound, what is the preciſe amount of it. So the balance muſt be W 
ed, that a full diſcharge may be ready to be granted to the tutor, ere he ci 


4 ; 488 


be forced to reſtore to his pupil. 


„Indeed, he is bound prefare delum et culpam latam alone, if he is ordained expreſsly to be nue! 
F 480.). | | 1 


Tit, VIII. after their Office determines. 683 


488. The action, by which a pupil compels his tutor to account and to re- 

tore, is called an action of compt and reckoning, and is the ſame with the ado 

ele directa of the Roman Law. It may be brought before the Lords of Seſſi- 

on, and before them alone, by a Summons“ iſſued at the ſuit of the pupil, or of 
hoſe who have ſucceeded to him (& 483.). r 

t may be brought not only againſt. the tutors themſelves, but alſo againſt 

their heirs : for an heir is held to be the ſame perſon with him whom he re- 

preſents. So he mult be, ſince his predeceſſor was, bound to account and to re- 

tore, But their heirs are more gently dealt with than the tutors themſelves; by 

the civil Law they were accountable only for the dolus and culpa lata of their pre- 
leceſſor ; whereas the tutor himſelf was accountable alſo for his culpa levis, J. 1. 

(d hered. tut. For a tutor himſelf might be able to give a very ſatisfactory 

and a very rational account of many things, the reaſon of which might be en- 

ircly unknown to his heir. | a, | 


done diligence againſt them and their heirs, be able to recover from them what 
they are bound to reſtore to him. His remedy in that caſe is to ſue their cauti- 
oners, if they have given any. : q 1 be: 
Cautioners for tutors are ſureties for the faithful diſcharge of an office, 
(F420, 432.). Therefore they have the beneficiumordinis ; the pupil cannot ſue 
them, till that office is determined J. 4. $4. F. rem. pup. ſalv. and he has ſued 
the tutors themſelves, for whom they are ſurety ; becauſe a cautioner is not obli- 
red to pay debt for which he is caution, till it hath appeared, that the principal 
debtor is not able to pay it, R. M. J. 3. c. 1. $ 7.—/. ſt. R. I. c. 10. Beſides, 
before that time it is impoſſible to know, whether the tutors are in arrears. 
Therefore, the cautioners cannot be liable, in caſe it is owing to the negligence 
of the pupil himſelf, that he has not recovered what was due to him from his 
tutors, Thus, if he has delayed to ſue them within due time, and has allowed 
em to become inſolvent, the cautioners will not be liable: for the pupil might 
have recovered it ; the cautioners are liable only for what he is not able to reco- 
er from them; and he can blame for his loſs nothing but his own culpable de- 
lay, J. 1. C. de div. tut. I. 2. C. de fidej. tut. I. 1. $11. ff de mag. conven. 


has done diligence, and has not been able to recover his own from the tutors or 


ic WW bir heirs, for the tutors and their heirs are the ſame perſons, the cautioners be- 
cone liable to him, and are ſuable in the next place. 4; lit 

ut But they may have bound themſelves not as cautioners, but as principal debt- 
ic , correi, jointly and ſeverally along with the tutors. They have not in this 


ale the beneficium ordinis, and are liable to be ſued as ſoon as thoſe for whom they 
ue ſurety. But they are not themſelves tutors; they have not the management 


lll the office of the tutor is determined, and the preciſe ſum, for which they are 


held to have renounced the bene ficium ordinis, and have agreed to be liable 
1 ar as ſoon as the pupil gets the ſum, for which they are bound, aſcer- 
ny med. | 


The cautioners of tutors ought, each of them, to be taken bound in folidum 


— they pleaſe. Therefore they muſt, by the Law of Scotland, be held to be 
can ay according to the preciſe terms of the deed, by which they oblige them- 

| - By conſequence, if they have not bound themſelves jointly and ſeverally, 
= are, each of them, liable not in ſolidum, but pro rata only; ſo the obligati- 
u muſt be divided equally among them ; every one of them is liable to his own 


: | 
dee the tenor of it in DaLLas, p. 372. 


489. But the tutors may be inſolvent, and the pupil may not, after having 


But, if the pupil hath not been negligent, cannot be accuſed of careleſſneſs, 


gel the eſtate of the pupil, and lie not under any obligation concerning it. By 
onlequence they are yet in this caſe no more than ſureties, and cannot be ſued 


lable, is aſcertained. But as ſoon as this is done, they may be ſued for it, and 
Je res to pay; becauſe by binding themſelves as principal debtors, they mult 


\ 420, 432.). But they cannot be compelled to grant their bond in other terms 
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ſhare of it alone“; and if the pupil happens, through the inſolvency of any ge 
of them, to be unable to recover from him his proportion of that which is due h 
cannot ſue the reſt to make up the loſs. 20 n ili nd e Webs 
9490. Tutors of | Law ought, before a decree of chancery is made and pranty 
in their favour, and tutors-dative, before a grant of the office is given them, t 
find caution rem pupilli ſalvam fore (& 420, 426.). Therefore, if the pupil b 
not able, after having done all proper diligence! againſt the heirs and the ray 
tioners of the tutors, as well as againſt the tutors themſelves, to recover whati 
due to him, he may then fly to his laſt refuge, and may, in ſome caſes, ft 
the officers who gave the tutors, and were bound to cauſe: ſufficient caution t 
be found by them: for it was their duty to ſee them find ſufficient. cauti, 
In caſe they either neglect to exact it altogether, or accept of improper cautig 
ners, or do not take them bound jointly and ſeverally, they muſt, for their ne 
gligence, be themſelves bound ſubſidiarily to make up to the pupil any laß 
which he may happen to ſuſtain through their neglect. The pupil is unable 9 
take care of his oivn affairs, and to provide for his own ſecurity; he ought 10 
to be allowed to ſuffer for the fault and for the careleſſneſs of others, ded 
of thoſe whoſe duty it was to ſee him rendered ſecure, and proper caution found ty 
him. In caſe therefore they neglect their duty, they ought to bear the conk 
quences of their own negligence, and to ſuffer for it. Beſides, it may cafily k 
preſumed, that they meant themſelves to be cautioners, ſince they neglected u 
exact others, when it was their duty to have exacted them. SO 
Thoſe, who are bound for tutors of Law, ſeem to be the director and the & 
ther officers of Chancery. For it is- their duty, after the brief, the verdict d 
the inqueſt, and the proceedings of the Judge upon it have been returned ty 
them, not to give him, who is ſerved, a decree of Chancery nominating himty 
tor, till he has found caution; and, if they give it him ſooner, they do it 4 
their peril. From hence it is plain, that neither the Judge before whom the 
brief is ſerved, nor the jury whoſe verdict is given upon it, nor any of the ol 
cers of that Judge's court are liable on this account: for it is not their dutj i 
exact it; the province of the Judge is confined within the limits of the brief a 
order ſent him; after he has made the inquiry directed by it, all, which be 
is ordered to do, is to return it with his. proceedings upon it to the Chancery; 
and that of the jury is to give their verdi& on the evidence brought belor 
them. SOON F 851 ee \ noel Ant of 
Again, thoſe, who are bound for tutors-dative, are the Barons and other 0 
ficers of Exchequer, to whoſe department the exaction of caution belongs, 14 
they-ought not to give a grant of the office of tutor, till he, to whom it is to b 
ranted, hath found caution rem pupilli ſalvam fore. bags. 21 
In caſe therefore he, whoſe duty it was, ſhall negle& to exact caution alto 
gether, he muſt be bound to make up to the pupil any loſs, which he may hai 
ſuſtained through the inſolvency of his tutors, and would have been entitled 
have recovered from their cautioners, if they had found any; for he is not & 
titled to recover from the magiſtrates any thing which he would not have ben 
entitled to have recovered from the cautioners themſelves, ſince they are o 
liable for them. Thus, if the pupil hath neglected to ſue his tutors, while fle 
were ſolvent, and were liable to be ſued, and hath ſuffered through their F 
ſolvency ſupervening, the Magiſtrate will not be bound to make up the lob; 
becauſe the pupil has no body to blame but himſelf, J. 1. $ 12. F. di n 
conven. l. I. C. de diu. tut. 1115 e eee 
The officers of Chancery or of Exchequer muſt alſo. be bound, in caſe the 
accept of improper cautioners, ſuch as are not reſponſible: for they. were d 1 


One would conelude from the words of R. M. 1. 3. 6. 1. 8 10. chat cautioners were boond and were each 
them liable in /olidum in all caſes, in which it was not expreſsly provided otherwiſe, This doctrine! 
able to the principles either of the Civil or of the Scotch Law, It is ſurprizing, that Sæ ens has not on 


c not age, 


to take notice of this error, but even fallen into it himſelf, 


* 


0 exact rel] ponſible ones Conſequently, if the cautioners were good refponſible 
nen at the time, at which they were accepted of and taken bound, the officers, 
who accepted of them, will not be liable to indemnify the pupil, in caſe they 
hall happen afterwards to become inſolvent for they did their duty, are in no 
ſort culpable, and are not liable for accidents, J. 1. F. . 6. F. de nag. 
. SOS (ehe . d 0) al ec wt 011189 Fein 
"The cautioners of tutors ought to be taken bound conjunaly:and ſeverally. 
For thoſe, who have not bound themſelves in this manner, are liable not in foli- 
aum, but pro rata. Therefore the officers of the Chancery and of the Exchequer 
mult, in caſe they take them bound in this improper manner, make up to the 
pil the loſs which he may ſuſtain through the inſolvency of any one of them. 
For he cannot recover it from the reſt; ſince they are, each of them, bound 
ſor themſelves alone, and are not liable for one another. But the Magiſtrate, who 
neylected to take them bound conjunctly and ſeverally, neglected to do his duty, 
nd ought therefore to be liable for every one of them. 


\ "Or 


d 491 Not only the cautioners and the Magiſtrates, but the heirs of both are 
lable to the pupil, and ſuable by him in their proper order, i. e. the heits of 
the cautioners before the Magiſtrates. They are liable in the ſame manner with 
the cautioners or the Magiſtrates, to whom they ſucceed: for every obligation 
deſcends to the - heirs of the original debtor in the fame way, in which it was 
incumbent on him. FR ee | nen 
9402. A pupil, it has been faid (F 434.), is bound to indemnify his tutor of 
any expence, to which he may be put in the diſcharge of his duty. Hence the 
tutor muſt have ſome legal way to obtain his indemnification. He may obtain 
it, either when he is called to account by his pupil, or by a ſeparate action cal- 
led actio tulelæ contraria. * Nich H ett 
A tutor, when he is called to account, may aſk allowance of every thing 
which he can claim from his pupil, J. 1. § 4. J. de con. tut. this being implied 
in the nature of the action brought againſt him. For one, who calls another to 
account for his adminiſtration, means to demand no more than remains due after 
the accompts are fully ſtated. Therefore he cannot refuſe to receive a full and 
complete ſtate of them, and to give him who is accounting allowance of e- 
rery thing, which he is entitled to claim on account of his adminiſtration. 

Or he may obtain his indemnification by commencing a ſeparate action, the 
[4210 ſutelæ contraria, in order either to oblige his pupil to receive and to paſs his ac- 
compts and to indemnify him, or, if he hath already accompted, to obtain his 
indemnification alone. For a tutor may, no doubt, force his pupil, provided al- 
ways he be properly authoriſed, to receive, to examine, and to paſs his accompts. 
But he cannot force him to indemnify him, unleſs he either has accounted al- 
ready, or is at leaſt willing to account for his adminiſtration, J. 1. H 3. F. de 
wit, rut. FH il — 0 e 5 1 | : 
9493. Not only the tutor himſelf but his heirs may bring this action; for it 
5 7% perſecutoria: and it lies not only againſt the pupil himſelf, but his repre- 
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cl ſentatives. Beſides, the tutor, in caſe he is ſued by others, for others have a 
- Lobt to call him to account, muſt be entitled to recover his indemnification from 


them, as they are not entitled to recover more from him than he owes to his pu- 
dil, . 3. 8 9. F. de cont. tut. | | 7 1 | | | | 1 FIC} £2 & | 

9404. By this action the tutors ſue to be indemnified of all loſſes which'they 
ave ſuſtained in the adminiſtration of their ' office. Hence they may demand 
to be reimburſed of all expences which they have laid out on the affairs of their 
pupil, J. 1. 94. eod. J. z. C. de adm. tut. I. 3. C. de cont. gud. tut. ſuch are ex- 
ences of travelling, of being in taverns, of proſecuting pleas, Oc. J. 1. 6 9. 

e tut. er rat. diſtrah. provided they have laid them out, for they are bonnd 


r 


=... 


* I manage for the utility of the pupil. They are not entitled to be reim- 
- led of money which they have laid out fooliſhly on his affairs, J. 3. P. & 8. de 


Its J. 9. § 6. F. de adm. et per. tut. But it muſt be remarked, that it is no 
| 0 . Gi matter, 
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ments; provided the tutor was, in no fort, culpable in making them, J. z. 3 
F. de cont. tut. l. 10. f 1. J. de neg. geſts for no body is liable for accident 
J. 4. C. de per. tut. | e 14 
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hath brought himſelf for his pupil, and from being liable for any thing on his 


in no ſort to be allowed to loſe or to be out of pocket by his office. 


fore enacted to preſcribe in the ſame manner within ten years. From theſe, which 


has a right, and may, in all reſpects, have it in his power to commence his con- 
fairs of the pupil may be neglected; and he may happen not to commence hu 


It ſeems, however, that the preſcription of both begins to run from the ſame 
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matter, whether the intereſt of the pupil was or was not promoted by the diſburk. 


But a tutor muſt give a particular account of every article of his expenctz 
and muſt not ſeek to be reimburſed of a certain ſum without ſpecifying particular 
Di. 435.— Fo. roth July 1688, Wilſon. And he is entitled not only to be re. 
imburſed of the principal ſums laid out by him on the affairs of his pupil, bu 
alſo to be allowed intereſt for them, till they either are or ought to have bee 
paid, J. 3. 5 1, 2, 3s 4, 5» G. + d cont. t.. BH op get 54) 5” ws 

He is allo entitled to demand to be freed from any obligation, under which he 


account; provided he obliged himſelf not donandi animo, but merely qua tutor, 
for the utility of his pupil, . $ ult. I. 3. Fe. I. ult. F. cod. In ſhort he ought 


But he is not entitled to get a falary for his pains ; for his office is not either 1 
mercenary or lucrative one ( . and as he ought not to loſe, ſo he 
ought not to make gain by it, J. 58. p. F. de adm. et per. tut. — Ni. curator; 
Feb. 1642, L. Scotſtarbat.—Fo. 10th Fuly 1688, Wilſon. 

$ 495. Tutors, who have been ſo good as to employ their time and their at 
tention on the affairs of their pupils, ought to be relieved, as ſoon as poſlible 
from that anxiety, in which they may naturally be ſuppoſed always to continue, 
till their accompts are received examined and paſſed. Hence the duration of al 
actions of compt and reckoning, which pupils may bring againſt their tutors “, in di. 
der to make them account for their adminiſtration, is limited 1696, c. 9. within ten 
years from and after either the death, or the majority of thoſe who were the pupils; 
they preſcribe in that time. Therefore, if neither thoſe perſons themſelves who 
were the pupils, nor their heirs, ſhall purſue and inſiſt in them, within the ſpace 
of ten years from and after that time, the tutors and their ſucceſſors are d 
liable to be called to account afterwards, and are declared to be as fully acquitted 
as if they had actually accounted, reſtored, and got full and ample beg 
from thoſe, whoſe tutors they were. n JI 0 
The adio tutele directa being enacted to preſcribe within ſo ſhort a time, it i 
reaſonable, that the contrary action, which tutors may bring againſt their pupib] 
in order to get themſelves indemnified, ought, ex paritate rationis, and is ther- 


are the words of the act of Parliament, it does not appear to be plain, from what 
time the preſcription of the contrary action begins to run; whether, like that 
of the direct one, from the death or majority of the pupil, or from the time 4 
which the tutorial office determines. The reaſon. of the doubt is, that a tuloc 


trary action immediately upon the determination of his office: whereas the af 
direct one, till he comes of age, and be himſelf able to manage his own affaiſs 


time, to wit, from the death or majority of the minor; 1) Becauſe it ought to 
be competent to the tutor to aſk to be indemnified as long as his pupil is ent 
to call him to account. A pupil, who brings an action againſt his tutor in oe 
to make him account, confeſles-in ſome ſort, that he has not yet done that whic 
it is his duty to do, indemnified his tutor, JI. 1. § 4. F. de con. tut. et We al, 
2) It may be inconvenient for a tutor to bring his contrary action during the ml 
nority-of him, who was his pupil; becauſe a minor is, if he has been hurt, 
able to be reſtored in integrum. So he has it in his power to pretend, that go 


* Or minors againſt their curators, 
+ Or curators againſt their minors, 


„ n ee ue, Offered 3h 


en wronged by his tutor, and may, therefore, involve him in a new law-ſuit. 
W good office ought: to be prejudicial to no body. Officinm ſuum nemini debet 
e dammoſum, l. 7. F. teſtam. quem. aper. Il. 61. § 5. F. de furt. Beſides, 4) 
The contrary action may, in ſome ſort, be com} red to an exception: for by it 
be tutor ſeeks the ſame indemnification, which he would be entitled to demand, 
{he were ſued by the actio directa to account and to reſtore to his pupil. 8 But 
very exception laſts as long as that action, to which it may be oppoſed, J. 5. 
6. F. de doli mali et met. except. From whence it muſt follow, that the pre- 
iption of the contrary as well as of the direct action of tutory runs from the 
Leah or majority of the pupil“. \ ALAS! FRI ADH 
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f Minors and Curators. 


406. JOUTORY, it has been faid ($472.), determines at the ſame time 
= T with the pupilage of the pupil. Hence minors, as ſoon as they 
main the age of puberty, ceaſe to be ſubject to the power of tutors: for theſe. 
ze powers over the perſons (F 403.) as well as over the eſtates of their wards. 
But a ſurpriſing alteration is produced on the minds as well as on the bodies of 
nors at the time, at which they arrive at puberty, Their bodies become firm 
nd robuſt ; they become ſenſible of their ſtrength, and begin to feel violent de- 
res after the propagation of their kind. Nature is not fo abſurd, as to intend 
Whit a power, which ſhe hath beſtowed on any of her creatures, - ſhould not be 
xerted by them. Of courſe the perſons of minors muſt ceaſe to be ſubject to 
the power of their tutors, as ſoon as they attain the age of puberty. 1 
t would be abſurd, if thoſe who were capable of having children, had not affections 
to diſpoſe, and diſcretion to qualify them for taking care of their offspring. Hence 
Nature, who is ever found to be conſiſtent with herſelf, and to act by the moſt uner- 
ny wiſdom, produces continually, on the minds of men, changes correſponding to 
hoſe, which ſhe produces on their bodies. Mankind, as ſoon as they grow able 
to become parents, acquire a thoughtful turn; forget their childiſh habits ; and 
fecling the ſtrongeſt affection for their children, begin, as ſoon as they have any, 
to be both diſpoſed and capable of taking care of them. They are therefore ſaid, 
at that time, to have arrived at the years of diſcretion. « as 
It would be abſurd, if thoſe, who are able to have children, and muſt therefore 
bv: lowed by Law (S 171.) to have families, ſhould be held to be incapable of ma- 
naging their children, their families and their affairs, and ſhould in all caſes be 
Jobliged to be governed by others. Hence the Law of Scotland holds all mi- 
Bors paſt pupilage to be capable of taking care, and therefore entruſts them with 
lhe management of themſelves and of their own affairs. a 
9407. Minors, therefore, who have not curators, have in all reſpects the ſame 
powers, which majors have, to manage their own affairs, provided they are not, 
by ĩdeotiſm or madneſs, deprived of the uſe of reaſon. Every act of adminiſtration, 
Which it is lawful for one who is major, it is lawful for a minor, who has not cura- 
tors and is of ſane mind, to do; the power of the latter is more circumſcribed 
and more limited than that of the former, in two reſpects alone. For 1 ) A major 
may diſpoſe not only of his moveable but alſo of his heritable eſtate, as well 
rig cauſa as inter vivos. But a minor, tho he has power to make a teſta- 


| 


KD ww 


en 


eſtate both mortis cauſa and inter vivos, St. 3oth Nov. 1680, Stevenſon.— Fo. 1 3th 
4X $ Jan. 


lis preſcription, it is declared by the Legiſlature, does not run againſt minors, 


ment, to appoint an executor, to leave Jegacies, and to diſpoſe of his moveable | 


—_ — 
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Fan. 16497, Yorſton, has not however power, and is not allowed by Ly , 
diſpoſe of his heritage mortis cauſa, i. e. either to make a ſettlement by yh; 
others than his heirs at Law may be made to ſucceed to it, or to alter one, i 
any has been made of it by his predeceſſors, K. 70, 71-—D. I. 578. 24th a, 
1728, Hunter.—Fo. 18th Nov. 1697, Yorſton.—F. 24th Jan. 1706, Schaw,—j 
578. 29th Jan. 1731, M<Culloch.— 16th Jan. 1739, Waddell. —C. F. 86, ( 398. 

2) A minor is not allowed to ſtand alone in judgment, and either to ſue o 
defend a law-ſuit without a curator, J. 2. C. qui leg. perſon. ſtand. in jud. hab. 92 
J. de curat. for he is not, any more than a pupil, perſonable alone. hereſy: 
a curator ad litem muſt be appointed to him, by the Judge, before whom u 
action is brought againſt him, ere the cauſe can proceed. It is competent « 
ther to the minor himſelf, or to the other perſon who is party to the ſuit, to a 
the Judge to aſſign him one. But the neceſſity of the caſe requires, that a ſun. 
mons may be ſerved, every thing, which is extrajudicial, be done, and that 
forms, which are neceſſary to be obſerved before the cauſe can be called befye 
the Judge, be gone through, before a curator is appointed to him. The pour 
of a curator ad litem is confined to the particular cauſe, in which he is appointe 
to authoriſe the minor. So he is bound to make oath only that he will be faih. 
ful in managing it; he has no power to intermeddle with any other of the if 
fairs of-the minor. Conſequently, he does not find caution ; becauſe his poyr 
ceaſes, as ſoon as ſentence is pronounced; for the ſuit is then brought to a 
end. Therefore, he has not power to intermeddle any farther either by paſig 
or by receiving payment of that which is ordained by the decree to be paid, d 
by doing that which is ordered by it to be done. All which is poſterior to th 
decree, and conſequent on it, muſt be done by the minor himſelf. 

But excepting theſe two caſes, a minor, who has not curators, has, in ery 
reſpect, the ſame power to manage his own affairs, which a major has, and my 
do every thing concerning them, which one of full age may do. Thus he ng 
diſpoſe of his heritable as well as his moveable eſtate for onerous cauſes. |: 
may ſell, wadſet, or charge it as he pleaſes ; and he may not only bring his eſtat 
under real burdens, but himſelf under perſonal obligations either by entering ino 
contracts, by making bargains, by borrowing money, or by doing any other o- 
ligatory deed. | | | 4 | 

$498. Tis true, young people have keen paſſions and little reflection: whence Wl 
they are apt to be more frequently impelled by the furious violence of the forme! 
than guided by the calm dictates of the latter. Beſides, inexperienced in tie 
ways of the world, they are little ſuſpicious of the deſigns of others; are apt b 
believe every one to be really what he pretends to be; and thus are liable to 
cheated and impoſed on by the crafty and the abandoned. They have not has 
time to learn the high value of an independent life, to know the many advantays 
attending a plenteous fortune, and to acquire a moderate regard to money. Fro 
whence, regardleſs of their intereſt, they are apt to ſquander away, in prodig# 
lity and folly, the greateſt eſtates, and to reduce themſelves to the pinching i 
ceſſity of a bit of bread. Liable thus to be ſeduced by their paſſions, and to d 
bubbled by mankind, they may frequently be injured by their want of experience 
and by their facility. Hence, we ſhall fee, the Law hath invented the extraordiva 
remedy of reſtitution, by which all minors, whether they have curators or be nit 
out them, are reſtored in integrum againſt every pecuniary loſs, which they hat 
ſuſtained through their own facility. But excepting this privilege, by which m. 
nors, who have been hurt by others, are entitled to be reſtored againſt the hurt 
done them, they are in all reſpects in the ſame ſituation with majors quod fn 
privatum, with regard to the adminiſtration of their private affairs. The) han 
the ſame rights, the ſame powers, the ſame faculties; may, if they pleaſe, tak 
the management of their eſtates into their own hands; and are not obliged u 
commit it to the care of curators. Fa 


y 


For the Law does not impoſe curators upon them. It does not however hold 
them to be abſolutely fit for managing their own affairs, or deprive them of a right 
which every one, major as well as minor, has to commit the management of 
lis affairs to others, with what powers, under what limitations, after what 
manner they pleaſe. Hence minors are allowed to chuſe to themſelves cura- 
or, and to commit the management of their affairs to theſe. br 
499 · Curatory may be defined to be *a power of managing the eſtates of 
; ninors, Which is entruſted to thoſe, who are either choſen by the minors 
; themſelves, or appointed by their fathers ;} and curators may be defined to 
be thoſe, who are entruſted by Law with the power of managing the eſtates 
« of minors. From theſe definitions it follows I. That the power of curators. 
-xtends not to the perſons, but to the eſtates II. Of minors alone. III. That 
curators are either choſen by the minors themſelves, or appointed by the father 
of the minors. IV. That they are entruſted by Law with the management of the 
ſtates of the minors, and are therefore bound to diſcharge their duty with fide- 
ty. V. That their power laſts during the minority of the minors. VI. That 
their office is not either mercenary or lucrative. 5 | 
From theſe axioms it will be eaſy to deduce every thing, relating to the ap- 
pintment of curators, to their powers, and to the determination of their office, 
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zoo. INO Rs, having the management of their own affairs, may com- 

| mit it to whom they pleaſe. Therefore, they have power to e- 
lect their own curators ($ 499, ax. 3-). But, tho they are allowed to chuſe whom 
they pleaſe, that are capable of the office, they muſt however make their election 
after that manner, and according to thoſe forms, which are appointed by Law, 
1555, c. 35. C. 20th Feb. 1577. For the Law is as careful of them as we have 
ſhewn it is of pupils. | OL 
Hence a minor, who wants curators, muſt raiſe a ſummons *, and cauſe it to 
be ſerved upon two of the moſt honeſt and famous f of his kindred, both on 
the fide of his father and on that of his mother, Sr. 23d July 1674, Wallace, 
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. either perſonally, or at their dwelling-houſes by giving to their wives or ſervants, 
0 or by affixing to the gates copies of it; as alſo upon all others having intereſt in 
j the matter, generally at the market-croſs of the head-borough of the ſhire, 
n within which he has his lands or goods; ſummoning them to appear before a cer- 
en Judge, againſt- a particular day, which muſt be at leaſt g days after the day 
- of ſerving the ſummons upon them, to hear and fee curators choſen by the mi- 
e nor, given by the Judge, and find caution de fideli adminiſtratione. 3 

e The Judge, before whom a curator ought to be elected, ought regularly to be 
J the Judge-ordinary, within whoſe juriſdiction the minor has his reſidence, i. e. 
b either the Sheriff of the ſhire, or the Magiſtrate of the borough, within which 
'e the minor lives. Not that the Lords of Seſſion are not competent to the election; 
l- they are competent to every thing, to which any inferior Judge is competent, un- 
rt leb his juriſdiction is expreſsly declared to be privative of that of the Court of 
ui eon. But minors uſe, becauſe it is moſt convenient for them, to make their 
; clection before their Judge-ordinary. | in 

e 

[0 


| Thoſe 


: — the ſtyle of it in DaLLas, p. 271. : : 
T For it is not neceſſary, that they be two of his neareſt of kin, 1555, c. 35. 
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Thoſe of the kin of the minor, who are ſummoned to be preſent at the * 
ion, muſt be perſons living within the juriſdiction of that judge, before whon 
they are ſummoned to appear. Therefore, if they live without his territory, the 
election muſt be void, becauſe the ſummons is ſo, Home, Jan. 1685, Bury 
whether they,were ſummoned by virtue of a warrant iſſued by the Judge-ordinar 
himſelf, or of letters of ſupplement iſſued by the Lords of Seſſion. For theju- 
riſdiction of every Judge is confined within his own territory. Conſequently, if 
they were ſummoned upon the warrant of the Judge-ordinary himſelf, the ſun. 
mons muſt be void; becauſe no Judge has power either to cauſe a ſummons tg 
be executed without his territory, or to order one, who lives without it, to he 
{ſummoned to appear before him. If they were ſummoned by virtue of letters 
of {upplement, the ſummons muſt alſo be void; becauie nobody can be ſummoy- 
ed to appear before a judge, within whoſe territory he does not live, and why 
has therefore no juriſdiction over him: for the defects of a juriſdiction, which ne- 
ther has nor can have exiſtence, cannot be ſupplied. 

From hence it follows, that, in caſe they do not live within the territory of ar 
one of his ordinary Judges, he muſt chuſe his curators before the Lords of Seſſion; 
becauſe it is competent to ſummon theſe relations of the minor to appear before 
them alone *. 5 . 

The election muſt be made by the minor himſelf: for it is optional to hin, 
whether he will or will not ſubject the management of his affairs to curators. Con- 
ſequently, he may chuſe any perſons he pleaſes ; provided they are not either na- 
turally or legally incapable of doing the duties of their office (F 410, 41g, 
"21 2 | | 
7 25 may chuſe them after what manner, in what terms, and with what pover 
he pleaſes. Thus, he may chuſe either one perſon, or more than one; he may 
chuſe one of them to be curator ſine quo non, may appoint a certain number of 
thoſe he chuſes to be a quorum, may commit the adminiſtration to them al 
_ jointly, or may commit it to them jointly and ſeverally; he may chuſe them either 
pure, ſub conditione, ex dic, or in diem. I his follows from the power, which it 
has of either chuſing or not chuſing them at all: for, as nobody can force hin 
to do it, neither can any body impoſe on him the terms of his election; it mul 
be taken as he pleaſes himſelf to make it. i 


But the power, which he has of electing curators, ariſes from that, which he 
has to manage his own affairs. They muſt therefore be elected by him, after hi 
pupilage is at an end, and he can properly be ſaid to be minor; becauſe the Law 
does not entruſt him with the power of managing his own affairs, till he 1 
attained the age of puberty. Of courſe, an election made during his puplag, 
no matter whether with or without the authority of his tutors, is fo jure void, 
H. tutor, 26th Nov. 1624, Ramſay.—2oth Dec. 1634, Campbell. But it mul 
be remarked, that it is the Election alone, which it is neceſſary ſhould be made bf 
him after the determination of his pupilage. All the ſteps, which it is neceſſar 
to make before it, may be made during his pupilage. Thus the ſummons, which, 
it has been ſaid, is previous to the election, may be raiſed by his tutors, and ſer 
cd in his and their name upon thoſe, who ought to be preſent at the election 
Indeed, both the reaſon of the thing and the words of the act of Parliamell 
1555, c. 35. make it neceſſary, that the day, to which the ſummons is ese, 
ted, be, in all caſes, at leaſt ꝙ days after the Minor ſhall have attained the at 

puberty. For it is not only a lawful, but a very dutiful act of adminiſtrat% 
for a tutor to do a thing, which may promote the utility of his PF 
and to take care, that he be provided with ſome perſons, by whoſe advice 
may manage his affairs, J. 5. F 5. F. de adm. et per. tut. „ 

On the day, to which the ſummons was executed, the minor exhibits to! 
Judge a deed containing a liſt of thoſe whom he chuſes to be his curato!5 * 


| | 3 8 : far 
* Adiffculty can ſeldom occur on this head; for thoſe, who are cited by the minor, it is __— f 
ſhould be his neareſt of kin; cis ſufficient, if they are related to him, and are perſons of an honeſt e 
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the terms on which he elects them. On which, thoſe who are elected, and are 
willing to accept, having ſigned an acceptance of the office, and found caution 

4 fideli adminiſtratione, the Judge interpoſes his authority to the election; decree 
5 pailed ; and an act of curatory is extracted, the act being no more than an ex- 

wat of iu den, IS Go 5 | | 

( 501. It was ſaid .(F 498.), that ät is optional to minors either to chuſe cu- 

-2tors, or to take the adminiſtration of their affairs into their own hands alone. 

However, Law impoſes curators on them in two caſes. For t) as has been re- 

marked (F 365, 366.), it gives a father power to appoint not only tutors but cu- 
ators to his children, and to appoint them under this proviſo, that they ſhall, 
each of them, be liable neither in ſolidum for their colleagues as well as for them- 
elves, nor for their omiſſions as well as for their intromiſſions, but for them- 
ves and for their own intromiſſions alone. Therefore they cannot, in caſe he 
exerts this power, and appoints curators to them, either take the management of 
their affairs on themfelves alone, and exclude thoſe whom he has appointed to be 
their curators, or reject his nomination, and elect others inſtead of thoſe named 
by him, D. II. 478. Feb. 4731, Pitcairn., But this power the father muſt ex- 
eit after that form, which is preſcribed by Law. Therefore, he cannot make his 
nomination of curators, by a deed made on death-bed; he muſt do it by one 
made during his liege pauſtie, 1696, c. 8. 2) Minors who happen to be fatuous 
or furious, or are, by ideotiſm or madneſs, deprived . of the uſe of reaſon, are 
ubjected.to curators, nay to curators who have tutorial powers, becauſe the mi- 
nors are, like other ideots or mad-men, utterly incapable of managing their own 
affairs. Therefore, they muſt be ſubjected to the power of tutors in the ſame 


* . 


way, as others who are deprived of the uſe of reaſon. | WIS 

502. From what has been faid it is plain, that curators are either nominate or 
eetive; that the Law of Scotland knows not either curators of Law or curators- 
dative *; that therefore there are no perſons, who are entitled to be ſerved cura- 
tors of Law ; and that the king has not power to give curators -to minors, who 
hate none. For a minor, who wants them, is not obliged, and cannot be forced, 
either to elect or to receive any. e 5 „„ | 

} 503. Curatory is like tutory ; it is not a public and a civil office (& 417, 
429.), which may be impoſed upon one, whether he is or is not willing to accept 
ot it, Every one therefore, who is either appointed by the father of a minor, 
or choſen by the minor himſelf to be his curator, either may or may not accept 
ot the office as he pleaſes. Therefore, he can be liable only for what he does af- 
(er the time of his acceptange. — RE 

One is held to have accepted of the office of curator, in caſe, after he knows 
that he is either appointed or choſen curator, he intermeddtes with the affairs of 
the minor, and does any act of adminiſtration regarding them; provided he 


—— — 2 


f | * o 5 6 
i does not proteſt, that he does it without an intention to accept: for if he 
F makes a proteſt to that purpoſe, he cannot be held to have accepted. A formal 


«ceptance, therefore, is not neceſlary. LEG | 
ls true, curators elected by a minor ought regularly to ſign an acceptance, 
and to find caution de fideli adminiſtratione et rem adoleſcentis ſalvam fore, ere the 


Judge, before whom the election is made, interpoſe his authority to it; they may 


” pat to do ſo; and they will notwithſtanding be held to have accepted, ſi pro 
> pore gerant, in caſe they exerciſe the curatorial office, provided they knew 
jo ey were elected to it. | He ET | f 
wp, I 504. Curators are not-obliged to accept; they are, however, if they have 
ele accepted, bound like tutors by their acceptance to continue in the office; 


or they cannot afterwards renounce it at pleaſure, Not only the curators can- 


bot renounce, but the minor cannot exclude them from the office by making a 
4 _ | | new 


A 
Exce 


iferward pt in the caſe of fatuous or furious perſons, who have tutors or curators of Law, as we ſhall ſee 


„ whether they be 'minor or major, 
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new election of others in their place. For thoſe, whom he has once choſen 
muſt continue to be his curators, till either he becomes major, or they be judicial 
removed from the office. A minor has no ſecond option, unleſi he has erh 
reſerved it to himſelf in his firſt election, v. g. by chuſing his curators either con- 
-ditionally, from a day, or to a day; in caſe he elects them pure, he cannot 
: make a ſecond choice, Du. 20th Nov. 1627, Adam. Therefore, tho both the 
minor and the curator {ſhould want to be free of one another, and ſhould for this 
purpoſe obtain a collyſrve decree to be pronounced, ordaining the curators to . 
nounce, they will, notwithſtanding, continue to be bound to manage, and wil 
therefore be liable after the pronunciation of the decree in the ſame way, in 
which they were liable before it, Sr. 21ſt Fly 1664, Scor. For a curator is liable 
to be removed for mal-adminiſtration alone. Therefore, if he has not been 
guilty of mal-adminiſtration, and has been cauſcleſsly removed, his removal i; 
void. i | 
$ 505. Curators are bound by their acceptance to manage the affairs of their 
minors; but they ought not to ſuffer any loſs by their adminiſtration ; a good 
office ought to be hurtful to nobody. Hence, curatory is, like tutory, as it yer 
a contract entered into by the curator and the minor, and inferring obligations on 
cach of them (F 434+). On the one hand, the curator is bound by his accep- 
tance to manage with fidelity the affairs of his minor, to render an account of 
his adminiſtration, and to reſtore every thing he may have that belongs to him, 
On the other hand, the minor gives his curator a commiſſion to manage his a, 
fairs, is bound to concur with him in every lawful deed of his adminiſtration, 
and is obliged to indemnify him of any expence to which he may be put in the 


_ «diſcharge of his _— | | 
$ 506. Curators elected by the minor, it has been faid, are, like tutors of Lay 

and tutors-dative ($ 432.), bound to find caution rem minoris ſalvam fore, Con- 

fequently, the Judge, before whom the minor makes his election, is culpable, 
in caſe he either interpoſes his authority before caution is found, or accepts of 
improper cautioners, or takes them improperly bound; he muſt, therefore, repair 
to the minor the loſſes, which he may tutter through any of theſe cauſes. 

But curators named by the father of the minor are not bound to find caution; 
for the Law repoſes the greateſt confidence in his nominees ($ 4.32. ). 


FT 
"Of the Thais „ Duties, and Obligations of | Craps 


8 507. PHE perſons of minors are wholly exempted from the power of the! 

curators (5 496, 499, ax. 1.), becauſe they have attained the ag: 
of puberty, and have arrived at the years of diſcretion. Conſequently, they cal 
diſpoſe of them as they pleafe ; they can live where they pleaſe; they can mati, 
if they pleaſe. Their curators have no right to intermeddle in any thing concen 
ing their perſons alone, Di. 316. their power is confined to the management d 
the eſtates of their minors. Hence it is ſaid, Tutor datur perſone, curator l. 
"Tis this which makes the principal difference between tutory and curatory. Fd 
the duties, the obligations, the powers, and the rights of curators, are almoſt i 
every thing relating to the adminiſtration of the eſtates of their minors, the ſame 
with thoſe which tutors have over the eſtates of their pupils. It will therefore 
needleſs to go into the detail, ſince every thing almoſt, which has been fa 
"tutors, may mutatis mutandis be affirmed of curators alſo. ei | 

$ 508. Thus I. Curators as well as tutors are bound, beforc they enter on ft, 


adminiſtration of their office, to make and to authenticate an inventory of 
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the particulars, of which the eſtate of the minor conſiſts; and they are bound to 
{o it after the ſame manner and under the ſame certification with tutors, 1672, 
2. Therefore every thing, which has been ſaid of tutors and of tutorial inven- 
aries (§ 436, 437» 438-), may be affirmed and repeated, mutatis mutandis, of cu- 
rators and of curatorial inventories —© © — _ 415 Tn 

Zut the ſame perſons, who have been one's tutors, may be named (5 366. ), and 
may continue to be his curators. In this caſe, the office as well as the officers 
continue to be the ſame; their power is not interrupted; it is only diminiſhed. 
fis not neceſſary therefore for the curators to make new anventories ; for the 
are not liable to be called to account till the majority of their wards. ?Tis other- 
vile in caſe their office is not continued, but interrupted, tho for the ſhorteft 
time. TT | Sor Tot. Ke; 

Il. Curators are alſo bound to manage both the moveable and the heritable 


the minors (§ 442.). Their powers, obligations, and rights, are the ſame with 
thoſe of tutors. "Thus, they are bound 1) To diſpoſe of the moveables of the 
minor, if his utility requires this to be done (4 443-); 2) To take care of his he- 


do not lie idle {F 444.); and 3) To do every thing, which, it has been ſaid, 
tutors are bound to do with regard to both. n. e ee 
III. They are alſo, like tutors, bound 1) To pay debts juſtly due by the mi- 
nor, either to others or to themſelves; 2) To pay them voluntarily, if it is clear 
that they are due; and 3) To make up to him any loſs which he ſuſtains thro 
their negligence or delay in paying ($ 446.). | 
IV. They are alſo bound 1) To receive payment of debts due to the minors ; 
2) To exact it, provided it is for his intereſt, that payment of them be exacted; 
3) To lay out his monies on intereſt within the ſame time, within which tutors 
are bound to lay out thoſe of their pupils. Indeed, the obligations of curators, 
with regard to the ſuing for payment of debts due to their minors and the loan 


Gitſer in one thing only, which is, that curators are not, like tutors (F 449. ), 
| bound to accumulate into one principal ſum the whole intereſts which become, 
at ſucceſſive times during their office, due to the minor for money bearing inter- 
et, and to have the accumulated ſum lent out as a. principal on intereſt either 
at or before the expiration of their office, Home, Nov. 1686, Inglis.— Fo. 
:oth July 1688, Wilſon. | 1 5 4 1 . 
V. Curators are bound to watch over the debtors of their minors; to do dili- 
gence againſt them as ſoon as they ſuſpect they are turning inſolvent; and to re- 
par any loſs which the minor ſuſtains through their negligence (F 450.). 
VI. Beſides, they ought to proſecute the donbtful claims of the minors either 
m a judicial or in an extra- judicial manner; for they have the ſame powers, 
which tutors have, to tranſact and to ſubmit (& 4.51. ). e e 
VII. They are bound to watch over the conduct of one another, and to take 


1453.) . : v . 1 | 

\ 599. As curators are bound to do moſt of the things, which tutors are bound 
to do, they are in like manner prohibited to do moſt of thoſe, which tutors are 
Prohibited to do. Thus, 1) They cannot intervert the money of the minor to 
thcir own uſe, without being liable to pay intereſt for it ($ 454-); 2) They can- 
not be audores in rem ſuam (F 454.); 3) They cannot acquire any right affecting 
his eſtate, without being held, preſumptione juris et de jure, to have meant to ac- 
Que it for the behoof of the minor (C 455.); 4) They cannot make gratuitous 
Aienations of his property (& 456.) ; 5) They cannot borrow money in his name, 
«cept on the moſt neceſſary occaſions (& 456, 457.); 6) They cannot aſſign 
debts due to him, except to ſuch as pay them ($.4.58.). ; 1 

| | _ | Put 


eſtates, and to take care both of the extra- judicial and of the judicial affairs of 


table eſtate, to let his houſes and his lands to tenants, and to take care that they 


of their money, are preciſely the ſame with thoſe of tutors (5 448, /qq.). They 


care that ſuch, as appear to be unfit for continuing in the office, be removed 
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But curators are not, like tutors, prohibited to ſell, or rather to conſent to the 
ſale of his heritable eſtate: for heritage belonging to a minor may be ſold 
without the leave and authority of the: court of Seſſion. Tis true, in caſe he has 
curators, he muſt do it with their conſent, Du. 2d Feb. 1630, Hamil. 
ton. — A. minor, 21ſt July 1631, Earl Ningborn. — St. 13th Dec. 1666, Thoy- 
ſon. F. th Dec. 1699, Creditors of Ulark; otherwiſe the ſale is, like every other 

deed done by him without it, 7þ/o jure void, C. Jan. 1584, Robertſon, 
M. 17th March 1561, Kincaid, But if he has none, the fale ſubſiſts; for a mi- 
nor, who has not curators, may do every thing which one of full age may do 
($ 496, 497.). So he may fell his heritage ſine derreto, S. 4th March 1543 
Glentoirs, —M, 6th March 1561, Grundiſtone. yth March 1561, Kincaid, 

But minors are entitled to be reſtored againſt deeds which are hurtful to them; 
and people uſe not to be fond of having unneceſſary dealings with them. There 
fore tho the heritage of a minor may be alienated without the leave of the 
Court of Seſſion, either by himſelf alone, if he has not curators, or by him with 
their-conſent, if he has any; it is however competent, D. I. 580. r7th Fg, 
1738, Campbell. — ioth Aug. 1757, Maitland of Eccles w. his neareſt of kin, and is 
always adviſable to have the ſale authoriſed by a decree of the Lords. For pu- 
Chaſers will thereby be invited to offer, and will not be afraid to buy, as a mi- 
nor cannot be eaſily reſtored againſa lale authoriſed by them. 

$ 510. A minor can alienate his heritage with conſent of his curators ; but he 
cannot, as has been remarked (4 497.), make a ſettlement of it, and make it.de- 
ſcend to others than thoſe, whom the Law calls to ſucceed to it. Therefore e- 
very deed, by which he either alters a ſettlement made of it by his predeceſſors, or 
ſettles it on others than his heirs at Law, or attempts to limit their powers overit, 
is 1% jure void; whether he do it with or without the conſent of his curator, 
For their office is conferred on them, that they may preſerve and may take car 
of his eſtate. . | TTT 

$ 511. Curators are bound to manage the judicial as well as the extra- judicil 
affairs of their minors after the ſame manner, as tutors are bound to manage thoſe 
of their pupils (5 442.). So that every thing, which has been faid of tutor 
($ 450, 451, 462, 463.), may be aftirmed, mutaris mutandis, of curators, wit 
regard to judicial matters. They muſt either employ ſolicitors, counſel, and o. 
thers neceſſary for managing them, or take care of them themſelves. 

$ 512. Every one, who has attained the age of puberty, is allowed to have 
the diſpoſal of his perſon, and is preſumed to have diſcretion (F 496, 507.) 
Therefore the concurrence of the minor is neceſſary to every thing concerning 
the management of his affairs. But his curators have the care and the manage- 
ment of his eſtate ; therefore their concurrence is neceſſary alſo. Of courſe, e- 
very act of adminiſtration concerning it ought regularly to be done by the mum, 
with the conſent of his curators; he cannot do any thing without them, nor they 
without him. Thus bonds, bills, conveyances, charters, leaſes, diſcharges, C. 
ought to be both granted and ſigned by them both. But many things admit 
not of delay, are of ſmall importance, and uſe not to be done in à formal man. 
ner; ſuch are thoſe which uſe to be done in conſequence of verbal orders; it wolle 
be abſurd to require the concurrence of the minor, and of a quorum of his a 
rators to the ordering of theſe; they may be allowed 40 be done either by tht 

minor or by any one of his curators (S 467.). 8 [56 | 

Therefore every thing done 'by the minor alone, without the conſent of hi 
curators, is #þſo jure void; be it altenation, obligation, contract, or what it will 
Ha. 21ſt March 1622, Seton.—Du. 19th Dec. 1632, Maxwell. But there is one e 
ception to this rule; for a minor may make a teſtament, and diſpoſe of his mo 
able eſtate mortis cauſa, without their conſent, knowledge, or concurrence, &. 
30th Nov. 1680, Stevenſon.—Fo. 13th Jan. 1697, Yorſton. In the fame malt 


ner, every thing, done by the curators alone, is alſo void. Thus, as a —_ 
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ited by the minor alone without the conſent of his curators, frees not the debt- 
ir; ſo neither does one granted by the curators alone, Ha. 26th June 1610, Forreſter. 
. gth Jan. 1675, M*Intoſh.—D. II. 487. Dec. 1725, Earl of Bute. 

But payment can be made, goods can be delivered to one of them alone; it 
eannot be made to them both. Whether therefore ſhall it be made to the minor 
or to. his curators? He might miſemploy the money; therefore payment ought 
ot to be made, goods ought not to be delivered to him. Tis true in caſe he inter- 
neddles either with his money or with his goods without the conſent of his cura- 
tors, they are not liable to account for that with which he intermeddles ; becauſe 
they cannot hinder him from doing it. But thoſe, who pay to him, are not 
hound, cannot be compelled, and ought not to do it. Therefore, - they are not 
leaſed from their obligations on making payment to him; becauſe they ought 
to have delivered the money to his curators alone, and a diſcharge granted by a 
minor in theſe circumſtances is void, in ſo far as he, who makes the payment, does 
not prove the minor to have been locupletior factus, F. 5th Dec. 1707, Cunning- 
bam. | | | 

t has been faid, that things done either by the minor alone, or by the curators 


viling to hold them to be valid, the other party is bound, and muſt ſtand to them, 

becauſe the contract is complete on his part (& 468.). 

Beſides, minors are in all caſes bound both by their own deeds, and by thoſe 
of their curators, in quantum locupletiores facti (& 4.57, 468.), Ha. 24th July 1605, 

We Adam. —St. 24th Feb. 1672, Corſar.—Du. 11th Dec. 1629, Gordon. — D. I. 
576. Fo. gth Jan. 1678, Hamilion.—Du. 5th Feb. 163 1. Inglis. —22d March 1634, 

Rid. —23d March 1639, Stewart. 22d June 1627, Drummond. 
Since every thing ought to be done by him with the conſent of his cu- 
rators, *tis plain, that it muſt always be with the conſent of thoſe, whoſe conſent 
5 neceflary to every act of adminiſtration, Thus, if one of them is curator 
{ne quo non, nothing can be done without his conſent, Oc. ($ 467.). _ 

\ 513. The lawful tutorial deeds of tutors are obligatory on their pupils (S 470. ): 
6 fortiori a minor muſt be obliged by ſuch deeds, as have been done by him- 
{lf with conſent of his curators, and is ſuable in conſequence of them. Being 
himſelf obliged to others, he muſt reciprocally have others obliged to him, and 
muſt therefore have a right to ſue them ($ 471.). 


T1T LK: xk 


Of the Determination of Curatory. 


\ 514. 6 as it reſembles tutory in many other reſpects, is like it 
in the ways by which it determines: for it determines 1) By the 
majority; 2) By the death of the minor; 3) By the death of the curator* ; 4) 
his removal on account either of malignant ſuſpicions, or of incapacity Þ ; 
5) By the marriage of a curatrix ; 6) By the exiſtence of a condition ; 7) By 


the arrival of a — WOE EERS 2 
| 4 Z | But 


Y It has been adjudged that curatory does not, like tutory, expire upon the death of a /ine quo non, or for 
a] want of a quorum of the curators elected, ſo as to make a ſecond election neceſſary. For the minor may 
"ag thoſe, who remain. and are capable, to continue to act. In this caſe others cannot refuſe to deal with 
1 or object want of power to them. A ſecond election, therefore, is not neceſſary. Sr. 4th Jan. 1666, Fair- 
we At the ſame time it muſt be confeſſed that the principles maintained in this judgment are not entirely a- 
: cable to Law, and that it is in all caſes /afef! for the minor to make a new election in a formal manner. 


his relations. 


done, are ipſo jure void; but this is true only quoad the minor; for if he is 


curators are liable to be removed at the ſuit not only of co-curators, but alſo of the minor himſelf or of | 


* 
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But there are two ways, in which curatory may, but tutory cannot expire. For 
8) The minor muſt himſelf, concur to every act of adminiſtration; he may be 
froward and obſtinate, and may not be willing to concur with his curators, The 
ought therefore in this caſe to be releaſed from their office, and from the obligat. 
ons which it implies ; and may for this purpoſe bring an action againſt their nu. 
nor, in order to have them looſed from one another, by a decree of the Court of 
Seſſion. 9) A huſband is the curator of his wife (F211.): therefore as ſoon 
as a woman, who is not of full age and has curators, marries, the power of her 
other curators ceaſes, and devolves by Law to her huſband. But a man may 
marry before he comes of age (F 170.). Therefore his curators, if he has any, 
muſt conſent to every deed which he does as curator of his wife, as well as jg 
every deed relating to his own affairs. If he has none, he muſt, notwithſtand- 
ing his nonage, authoriſe her juſt as if he was of age; for he has in this cafe ful 
power to manage his affairs. 551 

$ 515. Curators, after their office is at an end, are liable to account and to reſtore 
to the minor, in the fame manner, in which tutors are liable to their pupils; ſo 
they are ſuable by them actione curatele directa. And the minors are liable tg 
them in the ſame manner, in which pupils are liable to their tutors ; ſo they are 
ſuable actione curatele contraria. | 

$ 516. Actions of compt and reckoning between minors and their curators, the 
contrary as well as the direct one, preſcribe in ten years from the death or major 
ty of the minor, 2696, c. 9. | 2 | 


iI T:-L FE 5x; 


Of Pro-tutors and Procurators. 


— 


$517. QUCH are the duties, the obligations, the powers, and the rights of thoſ 
who are called in a formal manner, and are therefore legally entitled to 
exerciſe every part of the tutorial or curatorial office. Thoſe, who take it on 
_ © themſelves, without being called in a legal way, to intermeddle at their own 
hand, with the affairs either of pupils or of minors, to manage them and to 
act as tutors and curators', are called pro-tutors and procurators. | 
Theſe intermeddle of their own accord with the affairs of the minors and ad 
as tutors and curators. Therefore the Law brings them under the ſame obligat! 
ons, binds them to the ſame diligence, and makes thein accountable in the lame 
manner with ſuch as are conſtituted in a legal way, and are properly entitled to 
exerciſe the tutorial and curatorial office, AM. 24th June 1665*. For it preſumes 
that they are willing to do every thing, which, if they had been appointed in à 
legal way tutors and curators, they would have been bound to have done. Þe- 
ſides, it is culpable in one to intermeddle with matters, which do not concern hin, 
. 36. d. r. j. for it may be well ſuſpected, that he means to turn his admin. 
{tration to his own profit. And ſuch, as ſee the affairs of pupils or of minor 
managed by thoſe pro-tutors and procurators, are led to reſt ſecure, that they a 
not neglected, but managed with care. For theſe reaſons the Law of Scotia 
hath copied after the example of that of the Romans, and made pro-tutors al. 
procurators liable, accountable, and ſuable, for their omiſſions as well as for thell 
intromiſſions; in ſhort, in every reſpect, in the ſame way in which tutors 4" 
curators are liable, accountable, and ſuable, 4/. 24th June 1665,—St. 18th Nov- 
1671, Caſs. — Home Jan. 1686, Thoirs, as lagi. 
$ 518. But pro-tutors and procurators preſume, at their own hands, when the) 


have no legal title, to act as tutors and curators (F 517.). Therefore, they 75 


* It was not ſo before the act of Sederunt, Sr, 10th June 1665, Swinton. 


— 
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not any of the active powers of theſe, i. e. they cannot force any body to deal 
with them, either about the extra- judicial or about the judicial affairs of their 
minors: ſo they cannot force any, body either to pay them debts due to the mi- 
nors, or to defend themſelves againſt actions brought by them in their name. 
For Law gives theſe active powers to thoſe alone, whom itſelf veſts and en- 
raſts with the office. Every body therefore may refuſe, ſince one cannot be 
ſorced to deal with them about the affairs of the minors. KEE 

Since no body can be forced to deal with them, 'tis plain that every one, 
who does deal with them, does it at his peril; for he does it voluntarily. He 
xs not looſed, by virtue of his dealings with them, from the obligations with 
which he was bound to the minor. Tho therefore he ſhould have performed 
A cy thing, which he was bound to perform, he will, notwithſtanding, continue 
o be obliged to the minor in the ſame way, as if he had not fulfilled his obligation. 
He will however be looſed, and his obligation will be extinguiſhed in fo far as 
that, which he performed to the pro-tutors and procurators, is in rem minoris ver- 
8 | 1 1 | 1 55 
If the obligations of thoſe, who deal with pro-tutors and procurators, are not 
extinguiſhed by performance made to them; 4 e thoſe, with whom 
they contract in the name of minors, muſt be bound to the minors in the ſame 
way, as if they had contracted either with the minors themſelves, or with law- 
ful tutors or curators. For the contract is perfect on their part; they were willing 
to enter into it; and it cannot alter the caſe, or make them be held not to have 
confented, that thoſe, who contracted with them, were not legally authoriſed to 
doit, It was their buſineſs to know, whether theſe had power to do it. 
But the minors in whoſe name the agreement was made, are not reciprocally 
bound to them, Tis true in caſe they chuſe to ſtand to the contract, they muſt 
fulfil the obligations under which it brings them: for every body who claims the 
benefit of a contract, muſt fulfil his part of it; that is a condition implied in 
every contract. But they may either ſtand to it or be off, as they pleaſe. 


vo — — ECD 


procurators are in this caſe bound to indemnify them, if they are forced to per- 
orm twice. for the pro-tutors and the procurators bound themſelves by accepting 
of payment from them, and muſt of courſe be held to have promiſed to employ 
[It to the profit of the minor. Therefore if they have employed it to the pro- 
it not of the minor, but of themſelves, they muſt be bound, becauſe they are 
lcupletiores fachi. If they have not employed it to his profit or to their own, 
but have miſpent it, they are bound ex delicko. 

But it is poſſible, that they may not have been culpable; they may have been 
hindered by accident, caſu, from employing it to the profit of the minor; and 
would be hard in this caſe to make them liable to thoſe who paid: for no body 


8 l bound by accidents. Indeed if the pro-tutors or procurators were in dolo from the 
n, beginning; if they circumvented the perſon bound to the minor, and made him 
l- belere they were lawful tutors or curators; or if they forced him to fulfil the obli- 
15 dation; they will, at common Law, be bound ex delicto to repair his loſs; for he 
re 128 a right to be reſtored againſt that, which he was either induced by fraud or 
a bred by violence to do, J. 7. V. quod falſo tut. aud. | TED 


) 520. Pro-tutors and procurators manage the affairs of others; they muſt there- 

Ne be li 

oy are liable to be ſued by their pupils or minors actione protutelæ or procuratelæ 

"Ya, I ay by the pupils : For the actio protutele differs from the actio tutele 

ly in this one reſpect, that it may be brought as well during as after the 

f MPlage of the minor, provided the pupil is properly authoriſed by other 
[, 1 | | 


But 


9519. Thoſe, who have fulfilled an obligation to pro-tutors or procurators, are 
not looked from it, and may be forced to fulfil it again, in caſe that, which 
they have done, has not been in rem minoris verſum. But the pro-tutors and the 


able to account and to reſtore as well as tutors and curators. Hence 
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368 Of Faffors appointed oO * 


But a good office ought to be hurtful to nobody; pro- tutors and procurators ma 
have had the moſt upright intentions, and may have managed with fidelity; they 
muſt therefore be entitled to be indemni ed by the minors. For this purpoſe Lay 
gives them the. actio protutele or procuratele contraria, which differs not from the 
actio tutels or curatela contraria, It cannot be commenced, till the pro-tutors . 


procurators have quitted the management, and have ceaſed to be bound to ag. 
miniſter, FN 


Cy (| 
Of Factors appointed by the Court of Seſſion ro manage the Eſtates of Pupil, 


$ 521, HE Lords of Seſſion, who have a ſupreme juriſdiction and Pretorian 
Powers, are entitled to watch over the good of their country, to 

invent remedies ſuitable to every emergency, and to apply them on neceſſary oc. 
caſions. Agreeably to this power, they ule to appoint factors to manage the e. 
{tates of ſuch as are either by abſence, or by any other temporary incapacity, 
diſabled from taking care of their own affairs, and have not any to look after 
them. Among others, for whoſe good the Lords provide, are ſuch pupik a 
have not tutors ; for pupils who have tutors ſtand not in need of the aſſiſtance 
of factors *. But if they have none, the Lords uſe, on ſummary petitions pre- 
{ented in their behalf, to appoint factors to manage their eſtates. Theſe petit 
ons may be exhibited in name of any body; becauſe any body may do a good 
office to another, and the Lords may do with them as they ſee proper. But u 
prevent improper perſons from being appointed, the relations of the pupils ought 
to be acquainted that the applications are to be made. So the petitions eithe 
ought to be intimated to them after the ſame manner with other incidental pet. 
tions, that they may thereby have it in their power to hinder an order from being 
made purſuant to the prayer of them: or they ought to be ordered to be {e- 
ved upon ſome of the relations of the pupils; and a reaſonable time ought to be 
allowed theſe to conſider, whether they ought to oppoſe or to agree to the grant 
ing the requeſt of the petitioners: or a deed may be exhibited along with the 
petition, ſignifying their conſent to the appointment of thoſe in whoſe favour ap. 
plication is made. For they ought always to have an opportunity of being heatd 
upon the utility of the nomination, 
But pupils may have no relations, to whom the petitions can be notified; 
and the Court muſt provide for their ſecurity in the beſt way it can, by enqur 
ring into the circumſtances of the caſe, and the fitneſs of the perſons who wall 
to be appointed factors. 7a 3 | 

In caſe, after having enquired into theſe, the Court thinks proper to appo 
them to be factors, they make an order or decree to that effect. f 

§ 522. The duties, the obligations and the powers of factors, appointed by 
the Lords to manage the eſtates of pupils, are deſcribed in A. 13th Feb. 173% 
They regard either 1) The immoveables, 2) The moveables, or 3) The ded 
of the pupils; for of theſe eſtates conſiſt. Es Rm” | 

But a factor, before he enters upon the exerciſe of his office, is firlt of 1 
bound to find caution de fideli adminiſtratione. Both he and his cautioners os. 
to bind themſelves conjunctly and ſeverally, 2. 11. d. aſi Therefore, he 0% 
both to find caution, and to have himſelf and his cautioners bound in this mat 
ner, ere he ought to be granted an extract of the decree by which he V= 15 
pointed factor. Conſequently, if the clerk sgive him an extract of it before 1 


| ; | 3 
For the ſame reaſon, the Lords cannot appoint factors to manage the eſtates of minors 3 becauſe thef 
capable of managing their own affairs. 
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e done, they are culpable, and muſt therefore he bound to the minor in the 
ame manner, in which the cautioners would have been. 
9523. After he is, by having found caution, and by getting an extract of the 
lkcree appointing him factor, properly veſted with the office, he is bound to enter 
ypon the actual exerciſe of it. Therefore 1) He muſt, within fix months after. 
e has extracted the act by which he is appointed factor, make an exact ſtate of 
te rents of the immoveable and rentable eſtate of the pupil; containing a di- 
tint account of the rent, which each particular part of it pays. This ſtate 
not be put into the hands of the clerk to the act appointing him factor, to be 
lept by him, that it may be inſpected and peruſed gratis by all, who have inter- 
| to inſpect and to peruſe it; and that a charge may be made out againſt the 
tor from it, 2. 2. l mad” 0 40h 1 
But his eſtate may be improved; diſcoveries may be made on it; and the 
nt may happen afterwards either to be increaſed or to be diminiſhed... In this 
ale he muſt put into the hands”of the ſame clerk an account of the altera- 
ion, within three months after it happens, 2a. 3. ATE gr og, 
t is important to hinder the pupil from being defrauded, to know the true ſtate | 
ak his affairs ; the ſtate of the rent, made by the factor, may be found to be 
leicient, and he may omit to give account of the ſucceſſive additions made to it. 
[herefore it is provided that he ſhall in theſe caſes be liable to double the -defici- 
ency or omiſſion, u. 3. e 1 5 6. Fel 
524. He is impowered 2) to grant leaſes of the immoveable parts of the 
late to laſt as long as it continues to be under the inſpection of the Court of 
ſion, and for a year longer, u. 8. He is bound therefore to let the immove- 


de eſtate of the pupil; for he has accepted of an office, which gives him 
weer to do ſo, J. 8. 1. F. de reb. auct. jud. poſſid. But he cannot let it for a 
ort lower than that at which it was rented, when he entered on his factorſhip, 
t vt out obſerving the ſolemnities appointed by Law to be obſerved in all caſes 
ac this kind, 2. 3. (§ 444.) F OY 5 1 
l From hence it follows, that he muſt be entitled to ſue actions of removing a- 


guinſt thoſe, who tenant the eſtate: for he is bound to manage with fidelity; he 
as power to grant leaſes ; and cannot be himſelf /eiſed. Therefore he . muſt in 
his caſe ex neceſſitate have the ſame title with him whoſe eſtate he is managing. 

But he cannot alienate the immoveables of the pupil. Indeed no factor, no 


he MY /rocurator can alienate immoveables without a ſpecial commiſſion to do it, J. 63. 
3p de procuratoribus. | W | 
ard ( 525, A factor is bound within ſix months, from the time at which he cauſes 


o be extracted the act of factorſhip, to make an inventory containing an ex- 


d: account and deſcription of all the moveables ($ 436.), ſuch as cattle, corn, 
ur, nouſhold-furniture, Oc. that belong to the eſtate of the pupil, and to put 
ant into the hands of the ſame perſon with whom the inventory of immoveables 


as depoſited, u. 6. N 
\ 526. Theſe moveables he is bound and has power to manage according to 
Fudence; he may either {ell them, or difpoſe of them in any way, which is moſt 
lr the intereſt of the pupil and of his eſtate ; provided always he do it according, 
0 the rules of Law, and manage according to the dictates of prudence, - 7. 6. 
Hence alterations may be made in the ſtate of the moveables of the pupil ; and 
ic factor is bound to put into the hands of the clerk, within three months from 
ue time at which they happen, an account of them, of the cauſes of them, and 
i the value got for thoſe moveables of which he hath diſpoſ ee. 
d in caſe either the principal inventory is defective, or he omits to give ex- 
cd accounts of the ſucceſſive alterations of the moveables, he is declared to be li- 
me to double the deficiencies or omiſſions, n. 6. 1 1 
| 527. He is bound 3) within the fame time and under the ſame certification, 
Wake and to depoſite, in the hands of the ſame clerk, an inventory of all the 
90s, bills, notes, or obligations, granted either for money or for goods, which 
3 e bo the Bs belong 
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belong to the pupil; which inventory ought to expreſs particularly 1) the 
both of the creditors and of the n 2) the Go 1 I. 
goods for which the obligations are granted, 3) the rate of intereſt, if they ae 
made to bear it, 4) the time of payment of the principal, as well as 5 thy 
from which the intereſt runs, and 6) that from which it appears to remain unpai 
7) of the conveyances of the obligations. | 
And becauſe alterations muſt frequently happen in the ſituation of the particular 
contained in this inventory, he is bound, within the ſame time and under the fame. 
tification, to depoſite with the ſame clerk accounts of theſe ſucceſſive alterations, i. 
+ 528. He is bound to manage theſe obligations, u. 6. Conſequently, he i; 
bound, and is impowered to make, to receive, to exact, and to ſue for performance 
of them. So that diſcharges granted on payment made either to him or by hin 
free both himſelf, and thoſe who pay to him. Nt alta | 
$ 529. But it may ſometimes be neceſſary to make titles to moveables by con. 
ſirmation. He is therefore impowered, and muſt by conſequence be bound to 
confirm them in his own name, as executor-dative, and as factor appointed hy 
the Court of Seſſion on the eſtate of the pupil, for the uſe and behoof of al 
having intereſt in them. Commiſſaries are bound to confirm him, unle, 
ſome other, who has a preferable title, ſues to be confirmed. Oy 
The factor is bound, within three months from the date of the confirmation, 
to put into the hands of the ſame clerk a juſt and full copy both of the confirm- 
ed teſtament, and of all the ekes which he may afterwards make to it. This 
if he neglects to do, he is declared to be liable to ſuch a mulct, as the Lords 
of Seſſion ſhall pleaſe to impoſe upon him, u. 7. Fay 
8 530. I faid (§ 528.) that he may pay debts due by the pupil. But this 
mult not be underſtood, as if he had an arbitrary power of paying to whom he 
pleaſes; for in this matter he is bound to obey the will of the Lords of Seſſion, 
can do nothing without their permiſſion, and is expreſsly hindered from applying 
the money, which comes into his hands, to the payment of any other perſom 
at any other times, than thoſe appointed by the Lords themſelves either in the 
original act of factorſhip. or otherwiſe, 2. 9. 4 
§ 531. A factor is, like all who manage the affairs of others, bound to rende 
an account of his management, and to reſtore. For this purpoſe, he is ordait- 
ed, once every year, to depoſite with the fame clerk a ſcheme of his account, 
containing a particular ſtate both of his charge and of his diſcharge, that all cot- 
cerned may have acceſs to ſee, to examine, and to provide themſelves with means 
of checking it. This if he neglects to do, he is liable to ſuch a mul& as (hal 
be impoſed on him by the Court of Seſſion, and ſhall not be leſs than the half 
of the yearly ſalary allowed him, u. 4. | 
$ 532. He is liable to pay intereſt for all the money which he either hath, 0! 
might by diligence have recovered, from and after a year from that time, at which 
the money became due, or might have been recovered, For it is his duty to lend i 
out as ſoon as poſſible. The Law therefore impoſes no hardſhip on him, uber 
it holds him obliged to have it lent out within a year after he might have had i 
in his paſſeſſion, u. 1. 8 5 
8 533. His office is not like that of tutors or of curators ; for he is entitled to i 
a falary allowed him for his pains, proportionable to the extent of the eſtate, and 
to the trouble which he has in managing it, 2. 4. oy 
8 534. A factor is bound to diligence, eſpecially as his office is mercena)" 
Conſequently, if he neglects to do any thing which he is ſpecially ordained by be 
Af. to do, he is liable not only to the certifications given him for each particular 
omiſſion of his duty, but alſo to be removed from his office, u. 11. ITI 1 


he may be removed for any other good cauſe as well as for — 1711 


This act of Sederunt is remarkable, and deſerves to be particularly conſidered, becauſe it is declared, * 
that it ſhall extend, and ſhall regulate the conduct not only of ſuch as are appointed factors on the eltates o i 
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of the Privilege, minor non tenetur placitare ſuper hereditate paterna, 


(535. A LL actions, it has been ſaid (5 462.), which may be brought againſt 
[A perſons of age, may be brought againſt minors. But there is one exce 
ton to this rule. For heritage is valuable, and it is fructiferous; with the fruits which 
i yields, minors may be maintained. If, therefore, it were allowed to be evicted 
from them during their minority, they might happen to ſtarve, in caſe they had 
no other fund of ſubſiſtence. Beſides, people uſe not to be ſo anxious about 
the property of others, as about their own ; minors are young, and unacquaint- 
ed with buſineſs. Hence the Law, tho it entruſts the management of their affairs 
to their tutors and curators, does not oblige them to go into ſuits, by which 
their heritage may be evicted from them. Minor, the Law ſays, non tenetur placi- 
tare de hereditate paterna. R. M. J. 2. c. 42. 8.—l. 3. c. 32. 2, 15, 17. ft. 
V. c. 39.—Fa. II. 56. For I. thoſe, who are privileged, are minors. II. The 
privileg relates to their heritage alone. III. It conſiſts in this, that they are not 
obliged during their minority to enter into ſuits by which their heritage may be 
evicted from them. | | „ | 
It will be eaſy, upon an attentive examination of theſe maxims, to ſhew x 
The perſons, who have the privilege ; 2) The things, to which it extends; 3 
The caſes, in which it has place. [Th BEES 
536. The perſons, who have the privilege, are minors (F 535, ax. I.); that 
b, all below the age of twenty one years. For they have it, whether they be a- 
bove or below pupilage ; whether they have or have not guardians. 8 
But all minors have it not: for it extends to heritage alone (F 535, ax. 2.). 
Therefore it is neceſſary, in order to entitle a minor to plead it, that he have ac · 
quired heritage; that is, that he be heir of his predeceſſor, have ſucceeded to his 
Inheritance, and have made an univerſal title to it by ſervice. For one, who ac- 
quires it not by a ſervice, but by a deed made in his favour by his predeceſſor, 
has not the privilege. The reaſon is, he cannot fay, either that he is heir, or 
that he has acquired heritage, M. 28th June 1551, L. Angus. — Go. 8th July 1676, 
Leaman. But nobody can be ſaid to be proprietor of any thing, before he is veſt- 
ed, by proper titles, with the property of it. Therefore a minor, ere he can be 
alowed to avail himſelf of the privilege, muſt be ſerved heir in ſpecial to his pre- 
deceſſor, and muſt by ſeiſin have apprehended formal poſſeſſion of his heritage; 
aherwiſe he cannot ſay it is his own, R. M. J. 3. c. 32. F 1, 2, 3.—N. 66. 
But the privilege belongs to minors alone; therefore it is not pleadable by perſons 
of full age, R. M. J. 3. c. 32. F 2, 3, 19. 20. even tho their intereſt be intimately 
connected with that of the minors . ?*Tis true, nothing done in the action 
ved againſt the former, can be hurtful to the minor, or affect his intereſt in any 
rt, Du. 25th Nov. 1624, Hamilion.——23d June 1625, Pringſe.—14th July 1626, 
Suart,—S7, 15th July 1665, Borthwick. . 
But it is pleadable by minors not only againſt ſuch as are of age, but alſo againſt 
minors -; becauſe the defender, whoſe right is impeached, and is attempted to be 
anulled, is in dammo vitando, and is therefore more favourable than the purſuer, who 
in {ucro captando. However, there is one exception to this rule; for the privilege 
u not pleadable againſt one, who is ſuing to be reſtored ex capite minorennitatis 
| | | WET 1 


PF and of perſons who either through abſence, or through a temporary incapacity, are diſabled from taking care 
4 * own affairs, and have nobody to look after them, but alſo of all factors, whom the Lords ſhall appoint, ex- 
7 of ſuch as are regulated by 4/. precedent to this one of June 1730. | 27 
It ſeems to have been otherwiſe in antient times, { fe. K. I. c. 17. 
t ſeems to have been otherwiſe in antient times, K. M. J. 3. c. 31. 
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et laſionis, againſt deeds which were done by him during his minority, and 
which he has been hurt, Ha. 17th Jan. 1619, Roſyth.— St. 18th June 1680, Lye 
becauſe the privilege of reſtitution .ex capite minorennitatis et leſtonis is as fayqy. 
able as that, which frees minors from the neceſſity of entering into law-ſuits og. 
cerning-tnelr heritage. h | e 

$ 537. All privileges are odious; becaule they are introduced in favour of par. 
ticular perſons, and are not enjoyed by the reſt of the world. Hence they are 
fritly interpreted. Heritage therefore is, on this 'occaiion, «uſed in its moſt jimi. 
ed ſenſe, and is oppoſed.1) To that, which is called Conqueſt. For the privilege 
extends not to every thing, which is heritable, or devolves by ſucceſſion to ei, 
it extends to thoſe heritable things alone which are Veritage in the perſon of the 
minor, that is, which belonged to his.predeceſior, and have devolved by inherit; 


to him, R. M. J. 3. c. 32. $ 3, 4. For that can alone be properly called „it %, 


ritage, which deſcends by inheritance to him. It extends not to conqueſt; that 


is, to ſuch heritable things, as have not by ſucceſſion devolved from his predeceſ. 


lor to him, but been acquired 7i2uo ſmguleri by himſelf. For the privilege l 
given him, in order to maintain him in poſleſſion of that, which was peaceably 
_ poſſeſſed by his parent. The Law preſumes, that one, who has delayed to in. 
peach the right of the minor's predeceſſor, and commences his ſuit againſt the 
minor himſelf, is conſcious of the badneſs of his cauſe, and means to take advan- 
tage of the nonage of his adverſary. But it cannot preſume fo in caſe of acqui 
ſitions made by the minor himſelf. For theſe were never veſted in the perſon of 
Mis predeceſſor. Therefore, the privilege extends not to them. | 
But extending to the heritage of the minor, it muſt extend to that, which ua 


. conqueſt in the perſon of his predeceſſor ; that is, to ſuch heritable things, as wer 


acquired ritulo ſingulari by his predeceſſor, and have devolved by ſucceſſion to hin, 
For they become heritage as ſoon as the minor ſucceeds to them, or acquires them 
by inheritance. Conqueſt continues to be conqueſt only as long as it continues 
to be the property of him, by whom it was at firſt acquired; and ceaſes to be 
conqueſt as ſoon as it devolves by ſucceſſion to his heir, N. 66. 
9 538. Parents are thought to be bound by nature to leave their eſtates to 
their children. They have brought them into being; they have the ſtrongeſt 
. afteftion-for them; and they uſually allow them more liberty in diſpoſing of their 
property, than others who have no relation to them. Hence children, upon ſic- 
ceeding to the eſtates of their parents, are ſaid to be their own heirs, g 2. J. « 
 hered. qualit. et differ. I. 7. p. ff. de bon. damnat. and that, which devolvesto 
them, is ſtrictly called heir own heritage. For it was, in ſome ſort, heir own, 
before the ſucceſſion opened to them by the death of their parents. The Lav 
therefore limits this privilege of minors to that, which can alone be properly cal- 
led heir own heritage, that is, heritage which has immediately devolved to them 
from one of their aſcendents. For it extends not to that, which devolves {0 
them immediately from their collaterals, for inſtance, their brothers, their uncles, 
or their couſins. Hence the Law ſays, Minor non tenetur placitare ſuper heredi 
-zate paterna, ſt. W. c. 39.—R. M. I. 3. c. 32. $3. But the natural obligation 
of leaving their eſtates to their children lies as well on mothers as on fathers 
Therefore, the Law does not diſtinguiſh, for it can ſee no reaſon for diſtinguiſtr 
ing, between heritage which deſcends from parents of the maternal, and that which 
deſcends from thoſe of the paternal line. Minors have the privilege in the ole 
as well as in the other caſe. TL” | | 
$ 539. Heir is a feudal term; and heritage is ſomething feudal. Hence, the 
privilege extends to ſuch heritage alone, as is ſtrictly and ſua natura feudal ; lit 
15, to ſuch as may be formally ſeiſed, and is not complete without it. Of court, 
it extends to land, to houſes, to immoveables, and to all the parts, appendants 
and acceſſories of theſe. But it extends not to tacks, 'to bonds containing claus 


excluding executors, or to ſuch heritable things as are not properly feudal . 
5 n | OL call 
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annot be formally ſeiſed. For the minor cannot, in theſe caſes, ſay ſe eſſe in 
memento, R. M. I. 8. ., 3. . 7 1875 ; 
( 540. But it is not enough, that the heritage be capable of being ſeiſed: In 

der to entitle a minor to plead his privilege, it is neceſſary that his parent was 

\tually ſeiſed of it, R. M. J. 2. c. 32. $ 3.—S:t. 31ſt Jan. 1665, Kello.—27th 

Vo. 1678, Guthrie. Fa, II. 83. Tis true, it may ſometimes happen, that the 

rent may, after having done all which he can do in order to recover ſei- 

in, be, notwithſtanding, unable to effectuate his purpoſe. But it would be 

dard, in this caſe, to forfeit his young heir of his privilege ; this would be to 
aniſh him for an accident, to make him ſuffer, becauſe his father happened to 
lie, before he had completed his diligence in order to obtain ſeiſin. Therefore 
he Law allows him to plead it in all caſes, in which his parent has done either 

all which he could do in order to get ſeiſin, or that which is held to be equi- 

dent to it, N. 66. provided the author of his parent was ſeiſed, Du. 23d June 

1625, Prin le. | | | ES | 

1 caſe cork the minor and his parent were ſeiſed, it matters not, whether the 

lor of the parent was or was not ſeiſed. The privilege is pleadable, ſuppoſe 

he ſhould have never been infeft. For the ſeiſin of the parent, and the ſervice 

and ſeiſin of the minor entitle him to ſay, that his heritage is hereditas paterna. It 

was, by complete and proper titles, veſted in his parent, and it is alſo fully veſted 

In himſelf. Indeed, if he were excluded from it for this reaſon, it might happen 

to be of little value to him. For he might thereby be involved in a ſuit both 

about his own right and about that of his parent. Thus, the intention of the 

Lay would be counteracted. For the Law preſumes preſumptione juris et de jure, 

that both the minor himſelf has, and his parent had a good right, in caſe they 
re properly ſeiſed of their heritage. Therefore, it does not lay his heir under 
the neceſſity of entering into a diſpute about it, till he comes of age, St. 18th 
fan, 1667, Chapman. 

\ 541. The minor, in order to entitle him to plead the privilege, muſt be 
able to call the heritage his own (& 538.). Therefore it is neceſſary that his pa- 
rent hath not only been ſeiſed of it, but ſeiſed of it at the time of his death: 
atherwiſe it is impoſlible for the minor to ſay, that it has devolved to him by in- 
ande, R. M. J. 3. c. 32. $% J, 7, 8, 11, 12, 14, 17. ; 

Nay, he muſt not only have been ſeiſed of it at the time of his death, but 
Y wid of it as of fee, ut de feodo ; that is, he muſt have been ſeiſed of it as his 
property, as that which belonged to himſelf, and which he was ex facie entitled 
lo hold as long as he pleaſed. For we ſhall ſee, that the privilege extends to ſuch 
ations alone, as tend to evi his property from him, R. M. J. 2. c. 42. § 8, 


- 


5 10.—. 3. c. 32. f 5, 7, 8, 10, 11, 12, 13, 14. 
542. But the privilege is, in ſome ſort, given him, becauſe the Law ſuſpects 
Hat one, who would engage a minor in a ſuit about his heritage, is conſcious 
o the badneſs of his cauſe, and has therefore choſen the time of the minority 
of his adverſary for commencing his action. In all caſes therefore in which there 
5 no room for making this ſuſpicion, it is plain that the minor cannot be enti- 
led to plead his privilege. From hence it follows, that it is not pleadable by 
lim, unleſs his parent was in peaceable poſſeſſion of his heritage at the time of 
bis death. It is not pleadable, in caſe action was commenced about it againſt 
lie minor's predeceſſor. The time of commencing the ſuit ſhews, that he, 
vo commences it, has no intention to take advantage of the nonage of his ad- 
ierlary. Beſides, by commencing it he had already, before the heritage de- 
ved to the minor, acquired a right to get it brought to a concluſion, and 
io get it transferred in ſtatu quo againſt the heir of his original opponent, C. 
Ivth Nov. x 574, Dumfermline.— Go. 8th Fuly 1676, Zeaman.—R. M. J. 3. c. 32. 

* 7 S216 46 306-7. Y 
3 543. The 8 5 in this, That a minor is not obliged to enter 
no ſuits, by which his heritage may be evicted from him (§ 335. ax. 3. ). 
5 B I Therefore 
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Therefore it extends to ſuch actions alone, as tend to evic> it from him, | 
- thing is ſaid properly to be evicted, when it is found to belong to one, and ;; 
therefore adjudged to be his property, becauſe he has a berter right to it than the 
perſon, from whom it is recovered. | 
Therefore the privilege extends to ſuch actions alone, as deny the right of the 
minor and of his predeceſſor, or at leaſt affirm that of him, who brings then 
to be better. It extends not to thoſe, in which it is fo far from being denied 
that it is acknowledged the minor and his predeceſſor had a right to the Proper 
ty of the heritage. For he is not, in that caſe, engaged in a diſpute about his 
right to it, R. M. J. 3. c. 32. § 5, 7, 8, 9, 10, 11, 12, 15, 16, 17, 

By conſequence, it is not pleadable 1) Againſt actions, which ariſe either fron 
feudal caſualties or from feudal delinquencies, even tho they ſhould be brought by 
the minor's ſuperior, in order to deprive him of his heritage, R. M. J. 3. c. 32 
$ 5. %%. For the ſuperior denies not the right of the minor; he owns that he 
is his vaſſal, and has a right to his eſtate.” But he ſays, that ſomething has bee 
done either by the minor himſelf or by his predeceſſor, which entitles him to 
the property of the fief. Thus, if the predeceſſor of the minor has forfeited 
his right either by having neglected to pay his feu-duty, or by any other feuda 
delinquency, the ſuperior, to whom the fief is forfeited, has a right to commence, 
and cannot be hindered from ſuing every action which it may be neceſſary far 
him to bring, in order to effectuate his right, and to recover poſſeſſion of the 
fief, Ha. 22d Feb. 1609, Hepburn.—25th June 1613, L. Madertie.—Ho. mini, 
roth Nov. 1624, L. Inchaffrey.—Du. 20th Feb. 1633, Lennox. —St. 28th Jar 
1681, Dun. 

For the ſame reaſon, 2) It extends not to ſuch actions, as deſcend from obl 
gations incumbent on the predeceſſor of the minor, even tho the conſequence cf 
them ſhould be to deprive him of his heritage. For he, who brings them, denis 
not the right either of the minor or of his predeceſſor ; but contends, that bes 
_ obliged, and muſt therefore fulfil his obligation. For every one, be he of age, o 
be he minor, is bound to fulfil his obligations. OY”, H 

Hence 3) It cannot be pleaded by a ſuperior, tho he is minor, againſt his wb 
ſal who is entitled, and. wants to relieve his lands out of his hands, R. M. I. 2. 
c. 42. F8, 9, 10. J. 3. c. 32. 5, 8, to, 13. For every ſuperior is bound by 
the nature of the thing, and is uſually bound by an expreſs obligation, to git 
his vaſſal poſſeſſion of his fief. 3 15 

For the ſame reaſon, 4) It cannot be pleaded againſt a reverſer, who wants to 
redeem his lands from him, from whom he is entitled to redeem them, Ha. Fi. 
1593, Forbous. For every one, who has a redeemable right, is Bound to ſurrender 
it to him, who is entitled to redeem it; and he, who has a right to redeem 
cannot be hindered from doing it by the minority of him, from whom he 1st0 
redeem it. 7 1 ä 
For the fame reaſon, it cannot be pleaded 5) Againſt a relict, who want de 
be kenned and ſerved to her terce. For ſhe does nut controvert, indeed ſhe o, 
for her own plea depends upon the right of the minor's predeceſſor, R. M. I. 2 
c. 16. § 66. Beſides, if it were pleadable againſt a relict, ſhe would be neceſſr 
tated to wait till the heir of her huſband ſhould come of age, and might ſta 
in the mean time, 2. A. c. gg. „ EY 

It cannot be pleaded 6) Againſt one, who ſues for performance of an oblr 
gation, by which the predeceſſor of the minor was effectually bound to cone, 
his heritage, or of a deed, by which he has actually made it over to anotbeg 
C. May 1582, L. Ormiſton.—Sp. minor, July 1583, Hamilton. —N 51—1 ; 
25th Fuly 1710, M*Kenzie, For one, who ſues for performance of ſuch a deed 
owns the validity of the right of the predeceſſor of the minor. Me 

Nor is it pleadable 7) Againſt actions ariſing from the moveable obligation 
the predeceſſor of the minor, v. g. for debt, and brought in order to make ther 


effectual, R. M. I. 3. c. 32. $ 16. 17th June 1562, P t1/tago repouted b) - 


% 
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ut, ad d. § 16. for every one, to whom another owes. a debt, or is bound by 
m obligation, may ſue for payment of the debt, or performance of the obligation 
ther from the original debtor, or from his heir. Beſides, he does, not deny 
the right of the minor. The heir therefore is obliged to fulfil the obligation, 
which was incumbent on his predeceſſor ; and he, to whom he has been obliged, 
b entitled to effectuate performance by attaching either the heritable or the move- 
able eſtate of his debtor. Therefore he cannot be hindered from effectuating 
veckormance of the obligation by adjudging the heritage of the minor, tho the 
fe of an adjudication is, no doubt, to deprive the minor of his heritage. 

Nor can the privilege be pleaded 8) Againſt actions, that ariſe from the fraud 
of the predeceſſor; for fraud ought not to be allowed to be proſitable ei- 
ther to the fraudulent perſon himſelf or to his heir. This is the doctrine, which 
; inculcated by the bulk of the writers on the Law of Scotland, and is agreeable 
to a ſeries of judgments of the Court of Seſſion, S. iſt March 1546, Qucen's A. 
vcate, —12th Feb. 1548, L. Seton,—C. July 1581, Scot.— Ha. yth Jan. 1593, 
L. Drumquhaſll. March 1610, Lord Sanquhar.— F. 27th Dec, 1711, Craw- 
fird, Ha. 5th Feb. 1607, Lord Elphinſton.— Fo. 2 1ſt Nov. 1694, Davidſon. 
But it may be doubted, whether the doctrine both of the lawyers and of the re- 
ports is not directly contrary to the intention of the Law and of the privilege. 
For this privilege is granted to minors, in order to hinder them from being in- 
volved in intricate law- ſuits about their heritage, from being obliged to defend 
the validity of the right of their predeceſſor, and from running the riſk of being 
liſpolſefſed of it, when they have perhaps a good title to it. But if they were 
obliged to defend an action brought againſt them on account of the fraud of 
their predeceſſor, they would be obliged to enter into a lau- ſuit about their he- 
tage, and to defend the validity of his right, and might, perhaps, be deprived of 
| the poſſeſſion of it, through the ignorance, ſtupidity and negligence of their 
curators or tutors. Conſequently, the privilege muſt be pleadable againſt actions 
of this kind as well as againſt all others, in which the validity of the right of 
ap is impeached, is attempted to be ſet aſide, and muſt therefore be de- 
ended, H. 716. 85 1 | b = 
It is not n 9) Againſt actions ariſing from deeds done by the minor 
himſelf, R. M. J. 3. c. 32. F 16. 

dince it is pleadable againſt ſuch actions alone, as tend to evict from the minor 
the property of his heritage, tis plain, that it cannot extend 10) To actions com- 
menced in order to get the boundaries of his lands and of thoſe of his neighbours 
| fettled, Di. 64. * or 11) To actions of proving the tenor of charters, ſeiſins, or 
deeds of any ſort; becauſe, tho the tenor of a deed be proved, it alters not the 
nght of the minor, D. 15th Feb. 1628, Mr. Fedburgh. „ 

lt defends not 12) Againſt making a production of writs either in actions of 
echibition, C. July 1582, Fleming. — Fo. 1ſt Feb. 1710, Crawford, or 13) 
h actions of ſimple reduction, Sp. reduction, 12th March 1628, Balmanno, or 
14) In thoſe of reduction and improbation, Go. 8th Jan. 1670, Wilkie. — St. 
7h Nov. 1678, Guthrie. For the privilege remains entire, after the writs have 

produced ; the minor may plead it, in caſe he finds, that they are going 
be employed, in order to evict his heritage from him; it would be to defraud 
ite Law, to oblige the minor, after he has produced them, to go into a ſuit, 
hic it might be evicted. 
A 544 Since, then, minor non tenetur placitare de hereditate paterna, *tis plain, 


. « every action, commenced againſt a minor, muſt ſtop, as ſoon as he pleads 

L Iptieilege, and ſhews, that the conſequence of it will be to oblige him to enter 
"04 plea, by which his heritage may happen to be evicted, R. M. J. 3. c. 32. 

of : 14, 15, 17. Conſequently, the minor will be obliged to defend, unleſs he 


Moves his privilege. Therefore, he muſt produce as many of his titles as are 
* neceſſary 


. 9 
k ſeems to have been otherwiſe in antient times, /f. D. II. c. 20. F 9. 
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neceſſary for proving, that the heritable thing, which may be evicted from him 
is heritage, to which he has immediately ſucceeded as heir to ſome one of his 
forefathers, “/. 31ſt Fan. 1665, Kello. 


T1 T 4B . 
Of the Reſtitution of ſuch, as have been hurt during their Minority, 


§ 545. URATORY, it has been ſaid (5 514.), ends, as ſoon as the perſon 
4 ſubject to it becomes major. One is ſaid to be major, who has at. 
* tained that age, at which all men are preſumed to be able, and therefor: 
acquire full power to manage their own affairs, without the aſſiſtance or inter. 
vention of others.“ This age is fixed by the common Law of Scotland to be 
that of twenty-one years complete, R. M. I. 2. c. 41. I, 2. et ibi not. SK ENE.— 
c. 68. § 2. Q. A. c. 38. FI. c. 91. 9 2.—/. ft. R. I. c. 6. 1. 1555, 
c. 35.—1 564, c. 87.— 1587, c. 22, 112, 114.— 1681, c. 19, c. As ſoon 
therefore as one attains the age of twenty-one years complete, he is reckoned to 
be a complete, perfect, and full-grown man, and acquires the ſame powers and 
the ſame rights to manage and to diſpoſe of his own affairs, which any citizen 
has at any time of his life. Hence this age is by Law called eas legitima, |. ,. 
R. I. c. 6. plena, R. M. I. 2. c. 41. 1, 2.—c. 68. $ 2.— Q. A. c. 91. \ 2. 
Perfecta; Sk. N. ad d. c. 68.—ſt. W. c. 39. lawful, perfect, or full age, 1555, 
c. 35.—1564, c. 87.— 1587, c. 22, 1 12, 114.1681, C. 19. 188 
But one is not reckoned of age, till the firſt twenty-one years of his life are 
entirely paſt ; they muſt be complete; no part of them muſt remain to run, 
time being in this matter held to flow de momento in momentum. Therefore one 
is not ſaid to be major, till the ſame hour of the ſame day of the ſame month, 
in which he was born, is come, J. 3. $ 3. J. 45. Pp. de minor. Thus one, who was 
born on the firſt day of January 1750 at 11 o'clock at night, will not be major, 
till eleven o'clock at night of the firſt of January 1771. For the day is not, in 
this caſe, held to be done as ſoon as it begins; the nature of things and the 
truth of the matter are regarded; and time is, in this caſe, held by Law © 
flow one inſtant after another, ſince it flows really after this manner. Conle- 
quently, a day is not held to be one indiviſible point of time; ſo it cannot be held 
either to be ended, when it is only begun, or to be paſt before it is ſo. Not 
that the Law goes ſo ſtrictly to work, as to count even minutes of time; fuch 
minute particles of it are diſregarded, becauſe it is not uſual to attend to them, 
and it would be difficult to mark them with preciſion in real life. Hence it ſeems 
not to deſcend lower than to hours. | — 

& 546. Since one is not held to be major, till he has attained the age of twent). 
one years complete, it muſt follow that the intercalary day, which 1s inſerts 
in every leap-year, muſt be held to be the ſame with that which immediately 
preceded it: fo that theſe two days muſt be taken for one, J. 3. & 3. F. d n. 
nor. Thus one who happens to be born on a twenty-eighth day of February, i 
the year, on which he comes of age, happens not to be a leap-year, fo that 
the February of that year has only twenty-eight days, will be ma 
on the twenty-eighth day of February, Thus it happened to Mox- 
TAIGNE; he tells us, that he was born on the laſt day of February 1533) 
but neither this year 1533, nor the 1554 happened to be leap year 
ſo he became major on the 28th of February 1554. But if the yeal, ® 
which he became major, had happened to be leap-year, which would have been 
the caſe, if he had been born in 1531, ſo that the February of that yea! 15 
had twenty nine days; he would have been major, not in the 28th, but in the ** 
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tay of February of that year. In the ſame manner, one, who happens to be 
torn on the 29th day of February of a leap- year, will be major twenty-one years 
iftcrwards either on the 28th of February, if the year, on which he happens to 
come of age, is not a leap-year, or on the twenty-ninth, if it happens to be one. 
The reaſon is, that the twenty-one computed years would not really be twenty- 
one true years, and would not be complete, unleſs the intercalary day were 
counted after this manner; becauſe an intercalary day is inſerted in leap- 
years, in order to correct the vulgar computation, and to make it keep pace with 
the courſe of the Sun *. | 

$ 547. Tis fullneſs of years, which alone makes one become major ac- 
cording to the principles of the Law of Scotland ; by conſequence one cannot 
become ſo ſooner than the time determined by Law allows him to be held to be 
major, unleſs he obtains from the Legiſlature a ſpecial diſpenſation with the general 
liſpoſition of the Law; for the Legiſlature alone has power to diſpenſe with the 
public Law, and to make one be held to be major, before he attains that 
age, at which, according to the common Law, one becomes ſo. One, who 
diſpenſes with the general Law of the Land in favour of any particular perſon, 
excrts in reality a power of repealing it; but no other than the ſupreme legiſla- 
tive authority has power to repeal Laws, ſince it alone has power to enact them. 
(i 9o.). Conſequently, the King has no power to grant one a venia ętatis, a 
licence to be held to be major before the ordinary time, at which the common 
Law enacts men to be reputed major; for the King is not alone veſted with 
the legiſlative authority in this ifland (F 89.), and has not power to diſpenſe with 
the Law. Every licence, therefore, either granted by him, or obtained in any 
other way than by act of Parliament, both is and ought to be held and to be ad- 
judged to be 7pſo jure null and void. e 4 

\ 548. Since one cannot become major otherwiſe than by attaining the age of 
twenty-one years, it 1s plain, that no addition of dignity, no change of ſtate, no 
alteration of circumſtances can make one become major ſooner. Marriage, 
lncrcfore, does not make one become major, and acquire full power to manage 
bis own affairs ſooner than he would have done, in caſe he had remained a 
batchelor. Hence one, who is ſubje& to curators either appointed to him by his 
lather or choſen by himſelf, is not by marriage looſed from their care, but re- 
mains after it ſubject to them in the ſame way, in which he was before. 

\ 549. Every country muſt be governed by its own laws (S 93.) ; and the Law 
of Scotland hath made the age of twenty-one years complete the time of majority. 
llierefore, every one, be he native or foreigner, live he within or without Scotland, 
muſt, in Scotland, be held to be major as ſoon as and only as ſoon as he hath 
tained that age. So that all things, whether they be moveable or immoveable, 
Which are ſituated in Scotland, muſt be deemed to be the property of minors, if 
incy belong to perſons who would, by the Taw of Scotland, be deemed to be 
mmors, 1. e. to perſons under the age of twenty-one years; and to be the pro- 
fert y of majors, if they belong to perſons who would, by the Law of Scotland, 
be held to be majors, 7. e. to perſons who have attained the age of twenty-one 
Jars, No matter, whether they be natives or foreigners ; whether they would, 
i. by the Law of that country where they live, be held to be of age or to be 
| minors, Thus one who is held in that country where he reſides, to be 
weſor, as ſoon as he attains the age of 18 years, can not be held by the Judges 
thy Law in Scotland to be major, till he attains the age of twenty-one. So 


1 5 21, be allowed to exert any powers concerning the management of it, 
: 


we age of 18 years, at which he is held to be major in his own country. For 


1 3 . = 0 0 o 
el "ance, if he has an action at Law or any judicial matter to manage, he will 
ad | 5 C not 

* | ; 
jth . Your was, certainly, no mathematician ; or he would never have ſaid that the time of minor ty was, as it 
Jay e by the addition of the intercalary day, fit. F. de min. $ 1. for he ſeems to have thought, that 


133 in the caſe of leap-years, laſſed for twenty-one years and one day, and quotes a Law of the Corpus, 
de div tem. prey. to prove his opinion. See the long note inſerted above in pages 120, 121, 122. 
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if he happens to have property or buſineſs in Scotland, he will not, before 


ich the Law does not allow minors to exert; even tho he- ſhould have paſt 
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„ful of the heat and of the facility of youth, but preſumes it to be pollible, 
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not be allowed to manage it without a curator ad litem; becauſe the La of 
Scotland allows no judicial affair to be managed by a minor without a curator ay 
litem. In the ſame manner, one, who is not held in his own country to be 
major, till he has attained the age of 25 years, will, notwithſtanding, be hay 
in Scotland to be major, as ſoon as he attains that of twenty-one, and will x 
that age be allowed to exert every power and to do every thing, which he would 
be allowed to do, if he had attained the age of twenty five years. 

$ 550. People ule to be more careful about their own affairs than about thoſe 
of others. Hence thoſe, whole affairs are entruſted to the care of others, ma 
happen to ſuffer by the negligence of their curators. This may happen, in a ſhe. 
cial manner, to minors, who can hardly be ſuppoſed to be capable of managin 
their own affairs with diſcretion. Therefore the Law of Scotland, tho it alloy; 
all minors, who have attained the age of puberty, to take the management of 
their own affairs on themſelves alone (F 497.), is not however altogether unming. 


they may have ſuffered through both, and therefore grants them the privilege of 
reſtitution (F 498.). In virtue of which they are entitled, if it is neceſſary for them, 
to be reſtored againſt every thing, which they have done during their minority, 
and by which they have been hurt, 1493, c. 51.—1540, c. 72. One is ſaidto 
be reftored againſt a thing which he has done, © when his affairs are, as much 
* asthey can be, put into the ſame preciſe ſituation in which they would have been, 
* incaſe it had never been done.“ So that the privilege of reſtitution ex capite ming 
ennitatis et leſtonis may be defined to bea right, which every one has to be reſto. 
red againſt every lawful deed that is not 7þ/o jure void, which he did during hi 
minority, and by which he was leſed.“ From which definition it is plain, I. 
That a/l perſons are entitled II. To be reſtored againſt III. Every IV. Lawful deed, 
V. That is not 7p/o zure void, VI. Which either they did themſelves, or thoſe who 
managed their affairs did VII. During their minority, and VIII. By which they 
were leſed; IX. That the reaſon of the reſtitution of minors is their facility, 
and their want of diſcretion. An attentive conſideration of theſe axioms will cal 
ly ſhew us, 1) The perſons, who are entitled to be reſtored ex capite minoremitt- 
tiset lefionis; 2) The deeds againſt which, 3) The perſons againſt whom, 4 
The time within which they are entitled to be reſtored; 5) The effects of re 
ſtitution. "a TL | F *; | 
8 551. The perſons, who are entitled to be reſtored, are ſuch as have been 
hurt by deeds done by them during their minority, i. e. before they were major, 
or attained the age of twenty-one years complete, /t. W. c. 29. I ki 
complete, for in this matter time is, as it has been remarked, held to flow de moe! 
to in momentum. Conſequently, the perſons, who ſue for reſtitution, mult prove, 
that they were minor at the time they did the deed, againſt which they want to 
be reſtored, R. M. J. 3. c. 32. F 19, 20. For it is a general rule, Afirmant, 
non neganti, incumbit probativs. 5 | 
The benefit of reſtitution extends to all minors: for they are all liable to be 
Hurt by their facility. Therefore it is no matter, whether they are men or ö. 
men; whether they had or had not attained the age of puberty ; whether the 
were or were not married; whether they had or had not tutors or curators at the 
time, at which they did the deed. For regard is had not to the condition, bi 
to the age of the perſon, who ſeeks to be reſtored. | 
Since the privilege of reſtitution belongs to the minors themſelves, it mult be 
deſcendible 1) To their repreſentatives, i. e. to their heirs. For theſe are hel 
to be the ſame perſons with thoſe, whom they repreſent, JI. 18. F wit. F. de mn 
Du. 7th March 1637, Vernock.—Go. 14th July 1669.—Fo. 15th Dec. 1698, 
Straiton. Wo | | 3 
For the ſame reaſon it muſt go 2) To their voluntary aſſigns, that 15, 4 
to whom the right of ſuing it and of reaping the benefit of it is ſpecially mac 
over by the minors themſelves, for every patrimonial right, which one has, * 
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de made over by him to another; or thoſe to whom is made over a right to that, 
o which the reſtitution neceſſarily relates; for the right of reſtitution is, in that 
caſe, an acceſſory, and, as it were, a part of the principal thing, which is con- 

yed. | | 743 
* goes 3) To the creditors of the minor: for every right, which one has, 
nd which may be beneficial to his creditors, is attachable by them. Therefore, 

It goes to his legal aſſigns, that is, thoſe who have recovered an adjudica- 
ion either of all the eſtate of the minor, or of this particular faculty, arg. Du. 
ch March 1623, Bargeny.—23d Feb. 1628, Dunbar. — ad Feb. 1630, Hamilton. — 
4. minor, 26th June 1628, Leſlie.— St. 16th Feb.: 1669, Balmerino. But it can- 
not be held to be tranſmitted to ſingular ſucceſſors, either onerous or gratuitous, | 
by implication, that is, unleſs it either is ſpecially made over to them, or is a 
iccellary concomitant of that, which is made over to them. For ſingular ſuc- 
cellors acquire right to no more than that particular thing, which is made over to 
them. $7 75 EF 5 | 

$ 552. They are entitled to be reſtored againſt all deeds, which have been done 
by them during their minority, and by which they have been leſed (F 550.). 
Therefore, they are entitled to be reſtored 1) Againſt ſuch as they have done 
with the concurrence of their tutors or curators, as well as 2) Thoſe which they 


0 
1 WT have done without it; 3) Againſt judicial as well as 4) Extra- judicial affairs, 
„ /. c. 29. againſt 5) Unilateral as well as 6) Bilateral deeds; in ſhort, 


arainſt every thing, by which they have been leſed, I. 7. P. 1, 4. f. de min. 
553. Entitled to be reſtored againſt extra-judicial deeds of all forts, they 
mult be entitled to be reſtored 1) Againſt all contracts, into which they have en- 
tered ; 2) Againſt all alienations made by them, either for onerous, for rational, or 
for gratuitous cauſes; 3) Againſt obligations, under which they have either expreſs- 
ly or tacitly brought themſelves; 4) Againſt all other extrajudicial deeds, by 
which they have been hurt. Tron EE NS 
Conſequently, they are entitled to be reſtored 5) Againſt {ales either of their 
heritable or of their moveable eſtate, if the price which they have received is too 
low; 6) Againſt purchaſes made by them of things belonging to others, if they 
have paid too much for them. So that the goods bought muſt be.reſto- 
red to the ſeller, and the price to the buyer. Tis true, equity may ſeem to re- 
quire not that the goods and the price be mutually returned, but that the ine- 
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en quality of the latter be corrected; for this being done, one cannot be ſaid to be A 
, WH (led. It may therefore be thought to be optional to the party, from whom the "i 
ay minor bought, or to whom he {old, either to annul the bargain altogether, or l by 
2 to make up the loſs the minor has ſuſtained. This doctrine ſeems to be agree- 1 
ic, ble to principles, and to be confirmed by J. 12. F 1. F. de jure dot. But it is 1 
t0 


contradictory to ſeveral texts of the Civil Law, as well as to the common opinion 
of Lawyers, J. 24. § 4. J. 27. & 1. F. de minor. For Law regards not with a fa- 
'ourable eye thoſe, who it ſees have circumvented minors in bargains made with 
nem; and hath therefore made it optional 20 the minors either to have the bar- 
guns annulled altogether, and the goods and the price mutually reſtored, or to 
xt reparation. of the loſs they have ſuſtained ; for it is optional to them which 
hey will aſk, J. 19. F. d. r. J. . 

They may alſo be reſtored againſt 7) Location-conduCtion ; they may have 
t out to others things belonging to themſelves, or have taken leaſes of thoſe be- 
longing to others on bad terms; and muſt therefore be entitled to get the leaſes 


fall anulled in futurum. For the nature of _ does not admit of reſtitution of 
— ne paſt, A houſe which has been inhabited, or land that has been cultivated, 
98, nat be in præteritum not inhabited, or not cultivated. - Tis true, the rent, if 


t has been unequal, may be reduced to equality by forcing the party, who has 
lhe advantage of the bargain, to give allowance of as much, as will make it a 
jut one. But this can hardly be done, unleſs the rent is very unequal, and if they 
e no Curators ; for every little inequality is not regarded: and if they have cu- 

| rators, 
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rators, they cannot be entitled to be reimburſed either by their tenants, or 
their landlords ; reparation of the damage, which they have ſuſtained, ſince it i; 
entirely different from reſtitution, they ought to feek from their curators, and 
from them alone; except their tenants or landlords were in dolo; that is, induced 
them by fraud either to grant or to take the leaſes on theſe terms: for they art 
in this caſe, entitled by the common Law nat only to be free of the bargain * 
the time to come, but to get reimburſement of the loſs which they have ſuſtained 
by the incquality of.it, thoſe with whom they dealt being unable to ſay, that the 
great profits they.have made are bona fide percepri. | 
But it is not on account of the inequality alone of the rent, that they are entitled o 
be reſtored againſt location- conduction; they may be reſtored alſo, in cafe it | 
hurtful to them on other accounts, v. g. if they have granted a long leaſe of the 
meſſuage of the family, of the gardens belonging to it, and of the ground incly. 
ded in its policy, even tho the rent ſhould be equal; becauſe it is filly in one to let 
out the ſeat of his family and the land included in the policy around it. 
'Fhey may be reſtored 8) Againſt mandates either given or undertaken by them; 
provided theſe are hurtful to them, J. 23, 24. P. F. de minor. | 
They may allo be reſtored 9) Againſt contracts of copartnery. For one, who 
enters into partnerſhip with a minor, may be preſumed to know that he is liable 
to be reſtored againſt it. But it ſeems not, that the privilege can in this caſe be 
very beneficial to him. For all, which it can avail him, 1s to be free from the 
contract for the time to come. But one may, without uſing this remedy, leave 
the company of his partner when he pleaſes; and he may obtain reparation of 
the damage he has ſuſtained by the action pro ſocio. Beſides, his minority will 
not avail him againſt his partner, or entitle him to any claim which he would 
not otherwiſe have been entitled to make againſt him. For being allowed to enter 
into partnerſhip, he cannot plead any benefit from his nonage, becauſe people would 
not in that caſe go into company with him; and he cannot be reſtored againſt 
* any thing done by him in the way of his buſineſs, v. g. againſt ſales of his ware, 
becauſe people would not in that caſe chuſe to deal with him. 0 
They may be reſtored 10) Againſt loans either given by others to them, or by 
them to others. For they may be leſed in this as caſily as in any other way, 
Hence it is that the Law preſumes, in all caſes, loans made to minors to hate 
been prejudicial to their intereſt ; and makes it incumbent on the lender to prove, 
that his loan was not hurtful to the minor, that he was not leſed by it, or that W 
the thing which was lent was truly and really employed to his profit. At leaf. 
this is true as to loans of money : for it is the price and the purchaſer of all things; 
and minors, who want to borrow it, may well be preſumed to have none but bad 
g uſes to make of it. Therefore thoſe, who are ſo wicked as to lend it them, 
h ought to be allowed to loſe it, unleſs zhey prove, that it was really turned to a good 
.vſe by the minors. | 1 „ 
It being dangerous to truſt money in the hands of minors, they muſt of coutle 
be entitled to be reſtored 11) Againſt payment made either to or by themſelrs. 
If it is made to themſelves, leſion is preſumed by Law; and thoſe who make It 
muſt prove, that the money was employed to the utility of the minors: othe:- 
| wiſe theſe will be entitled to get a ſecond payment (F 452, 468.). But payment 
made not to the minor himſelf but to his tutors or curators is preſumed preſunp! | 
one juris et de jure, to have been turned by them to his utility. So he cannot it 
this caſe be entitled to be reſtored; becauſe no body would pay to tutors or cu. 
tors, or deal with them, if payment made to them and formal diſcharges granic 
by them did not looſe thoſe, who paid, from their obligations ($ 452.) 
Minors may be reſtored not only againſt payments made to them, but alſo 12) 
Againſt. thoſe made by them. In caſe that, which they have paid, was truly due 
by them, they will be looſed and diſcharged of their obligation. If it was not doe, 
they may be reſtored by ſuing for reſtitution of the ip/a corpora paid ($ 144) an. 
diftione indebiti, condictione fine cauſa, Oc. 
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Vinors may alſo be reſtored againſt 13) Submiſſions and 14) Tranſactions, as 
«ell as againſt agreements of other forts (& 451.); for they are liable to be hurt 
A theſe as well as by other contracts. . | 

"Entitled to be reſtored againſt others, they may be reſtored againſt marriage- 
ontracts, that is, thoſe by which the pecuniary intereſts of the ſpouſes are de- 
ermined : for they may be lefed by theſe as well as by others; one may, in 
n anoris, be induced to do many things, which he would not otherwiſe have 
ime, and which may be hurtful to him, Du. 4th July 1632, Davidſon. —Sr, 
ad Nov. 1664, M*Gill, Go. 23d Feb. 1669, Gordon.—F. 27th July 1708, 
Pires, —25th July 1710, Chalmers. — B. 5. But we ſhall ſce, that one cannot be 
x(tored againſt marriage itſelf. 7 1 | 
One may be reſtored againſt alienations made for onerous, à fortiori he may 
zainſt thoſe made for gratuitous cauſes; becaule theſe involve leſion in their very 
nature. Therefore he may be reſtored againſt donations, promiſes, and 
offers. | | FE 
Minors may be. reſtored againſt all deeds, by which they are either expreſsly 
or tacitly brought under obligations. Conſequently, they may be reſtored againſt 
the acquiſition of an inheritance ; for they become liable by acquiring it to all 
the debts due by the perſon to whom they ſucceed, and included in his eſtate. 
But more debts may be due by him than the eſtate, which he has left, is able to 
may ; thus the inheritance may be hurtful ;: and a minor, if he has entered upon it 
either by ſervice, by confirmation or otherwiſe, muſt be entitled to be reſtored a- 
oainſt his entrance, J. 11. { 5. F. de minor. 

[f a minor is entitled to be reſtored againſt the acquiſition of an inheritance, 
t fortiori he muſt be entitled to be reſtored againſt a renunciation of it, whether 
he has made it at the ſuit of creditors, after the ſucceſſion opened to him by 
the death of the perſon to whom he was entitled to ſucceed ; or at the requeſt 
of that perſon himſelf, to whom he might have ſucceeded: for he may hurt 
himſelf by the renunciation. Hence a girl who hath renounced her right to her 
egitim, is entitled to be reſtored againſt it; whether ſhe has done it by a mar- 
fiage· contract on the receipt of a portion, or by any other deed ; for a child has 
1 natural right to a legitim, and cannot be deprived of it againſt her will. But 
he may out of facility be induced to renounce, and mult therefore be entitled to 
be reſtored. 'Tis true, in caſe ſhe ſues to be reſtored againſt her renunciation, 
lhe muſt not only do it intra quadrienmium utile, but mult reſtore either to her 
father, if he is alive, or to his repreſentatives, if he is dead, any mutual conſi- 
deration given her for her renunciation. From whence it is plain, that this 
queltion can ſeldom happen to be debated ; becauſe few peaple chule to provoke 


their fathers by ſeeking reſtitution againſt deeds to which they conſented volunta- 
Tl, | 
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in ſhort, without going into a more particular detail, it may be affirmed, that mi- 
nors are entitled to be reſtored againſt all deeds which they have done, and by 
0 Which they have been leſen. e ES 

\ 554. They are entitled to be reſtored againſt judicial as well as againſt ex- 
ifa. judicial deeds; for they may be hurt by deeds of the one as well as by 
ole of the other ſort, J. 7. $ 4. F. de min.—ſt. V. c. 29. | 

From hence it is plain, that they are entitled to be reſtored againſt decrees pro- 
nounced againſt them in abſence. One may be ſummoned to appear before a court, 
and may diſregard the ſummons ; in this caſe it is uſual for the Judge, without 
ring the matter, to pronounce a decree in favour of him at whoſe ſuit the 
action is brought, preciſely agreeable to the terms of his libel; becauſe the Law 
Piciumes, that one, who has been formally ſummoned, and has notwithſtanding 
lerieted to appear, is conſcious that his cauſe is bad, and that, tho he ſhould 
iſt himſelf before the Judge, decree would be recovered againſt him. Beſides, 
Dy Pronouncing decree againſt him it puniſhes his contempt of the authority of 
le Law, and lays him under the neceſſity of fiſting himſelf at ſome time either 

| 5 D Han before 
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before that court which made the decree againſt him, or before ſome other. Bu 
the affairs of minors may be neglected; their guardians may not appear to defey 
them; they may thereby be hurt; and muſt therefore, on account of their mi. 
nority alone, be entitled to be reſtored againſt decrees pronounced againſt them 
in their abſence, and that, without being liable to reimburſe thoſe in whoſe ff. 
vour the deerees were made, of the celts laid out on obtaining them. 
ut it is not againſt decrees in abſence alone, that minors arcentitled to bereſtored. 
they are alſo entitled to be reſtored againſt fach as are made againſt them jy fir 
oontxadiftorio, when they have appeared, and have pleaded defences before the 
Judge. It muſt however be remarked, that the privilege extends in this cafe tg 
omi{ſio:zs alone; that is, they are entitled to be reſtored againſt leſion which 
they have ſuſtained through omiſſions alone made either in point of faq, 
or in point of Law by themſelves, or by thoſe who manage their affairs, St, 451h 
"Fane 1680, Gordon. — Fo. 20th Dec. 4699, Logie.—St. gh Feb. 1672, Cockiury, 
Thus, if any fact material to the cauſe has been omitted to be ſtated to the 
.court; if any argument has been omitted to be urged; or any allegation ha; 
been omitted te be made, which might have been made in behalf of a mino, 
he is entitled to be reſtored againſt leſion, which he may have ſuffered through 
the omiſſion, J. 36. F. de min. — Di. 64.— Ho. minor, 27th Nov. 1624, Forreſter — 
Du. Iſt Dec. 1638, Stewart. Fo. 14th Fan. 1697, Alexander. — H. 709. If the 
time, within which an appeal muſt be taken, has been allowed to pals, and the 
ſentence of an inferior Judge has thereby become final, he will be reſtored, that 
he may be allowed to bring his appeal, and to have the caule tried before the 
ſuperior Court, I. 7. 11. ff. de minor. | 
But minors are not entitled to be reſtored againft decrees, in caſe all the allegi. 
tions, which could have been made for them, have actually been laid befere the 
Judge, and have been repelled by him; they muſt have ſomething new to ſay et 
they can be reſtored, and they muſt reſt their cauſe on it alone. They cannot be d. 
lowed to urge in their favour any allegation which has already been laid before 
him: for he has already given his judgment upon it, and res Judicata fro 
-veritate accipitur, Il. 207. F. de reg. jur. The Law preſumes, that the op 
on and deciſion of a Judge concerning a point, which has been urged before him, 
43 juſt and right; and that, tho the matter was to be tried over again, the fen 
tence would not be altered. Were it otherwiſe, law-ſuits would be endlels, 
Singulis controverſtis ſingulas actiones, unumque judicati finem ſuſſicere, probabili ra 
one placuit ; ne aliter modus litium multiplicatus fummam atque inexplicabilem fact 
difficultarem + maxime ſi diverſa pronunciarentur, 1. 6. F. de excep. rei jud. K. M. 
J. 1. c. 13.4 3.—2. A. c. 82.— D. I. 584. Fo. 7th Jan. 1698, Counteſs of Kitt 
cardine.—1 4th Jan. 1732, Anderſon. Hence it is {aid that minors are entitled to be 
reſtored againſt competent and omitted, but not againſt proponed and repelled, that &, 
againſt ſuch allegations as might, but have been omitted to be made for them; bit 
not againſt ſuch, as having been actually made, have bcen repelled by the Judge, 
55. But minors are in no caſe entitled to be reſtored, unleſs they have bel 
Jeſed by the deed, againſt which they ſue for reſticution ($ 550. ax. 8.), 1. . 
they muſt have ſuffered ſome pecuniary loſs either by loſing that which they had, 
by bringing themſelves under perſonal obligations, or by impoſing real burdens 0 
their eſtates, arg. ſt. W. c. 29. J. 44, 45. P. F. de minor. 
Conſequently, they cannot be reſtored againſt marriage: for marriage involves nol 
any pecuniary loſs. Beſides, minors who have attained the age of puberty, have the 
fame power which others have to diſpoſe of theirperſons ($ 496.), and are thete 
fore allewed to marry (F 171, 507. ). = 
For the {ame reaſon they are not entitted to be reſtored againſt the omitti 
commence criminal proſecutions, /. 37. Þ. f. de min. They may be entitled 10 
proſecute a criminal, and might have made money by the proſecution, for = 
ſtance by getting a ſhare of the fine impoſed on him, or by getting a reward ſo 
diſcovering the delinquent ; they will not however be entitled to be reſtored 5, , 
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the omiſſion. For loſs of this kind can hardly be faid to be patrimonial, ſince 
one's eſtate is not diminiſhed by it. Beſides, there is really nobody agaiuſt whom 
they can be reſtored. For the criminal either has or has not been proſecuted. 
In caſe he has, they cannot be reſtored againſt him ; for having been once pro- 
tuted for his crime, he cannot be proſecuted for it again, no matter whether 
he hath been condemned or acquitted. By being condemned he hath already 
ſffered the puniſhment which he hath deſerved, and hath given ſatisfaction to 
the Law which he hath tranſgreſſed. By being acquitted he hath acquired a right 
tobe held for ever to be innocent of the crime charged upon him, Q. A. c. 82. As 
little can they be reſtored againſt the proſecutor either public or private; for 


ich he had a right to bring the proſecution, elſe he would not have been admitted to in- 
& iſt in it; but if he had a right, it was lawful to uſe it; and if he has uſed it, 
5th the criminal cannot be proſecuted a- new. In caſe he has not been proſecuted, 


they need not the benefit of reſtitution, in order to be entitled to ſue him; for 
they may ſue him ſtill, provided preſcription has not run in his favour, and be- 


has come a bar to the proſecution. Beſides, one is in no caſe bound to make up any 
or, WE othcr than thoſe loſſes which minors have ſuſtained in dealings with him. But 
oh they have not, in ſuch omiſſions, dealings with any body. So they cannot be 


id to be lefed by any other than themſelves, 
F 556. Minors being entitled to be reſtored againſt thoſe deeds alone, by 


the which they are leſed, it muſt therefore be incumbent on them to prove, that 
hat they have been leſed, J. 5. Pp. C. de in int. reſt. for leſion is not interred from 
the minority alone: Nec enim utique, qui minor eſt, ſlatim et circumſcriptum fe docuit, 


. 9. d 4. F. de gurejur. The proof, which they muſt bring, mult vary accord- 


-00- ing to circumſtances. In ſome caſes leſion is preſumed, becaule the very natuie 
the of the thing implies it. Conſcquently, in theſe minors are freed from the neceſli- 
ere ty of bringing poſitive proof that they have been leſed; it is incumbent on the 
cal party, againſt whom they ſue to be reſtored, to prove, that they have not been 
fore o; and the minors muſt be held to have been leſed, and muſt be reſtored, un- 
pro leſs it is proved by the other party, that they have ſuſtained no loſs. Thus if a 
vl minor has given a gift to any one, leſion is preſumed from the nature of the 
im, thing, ſince it is implied in the very idea of a donation (5 456.). In the ſame 
fen- manner, if he has bound himſelf cautioner for one, he is held to be hurt. As 
leb. ſoon therefore as it is made appear to the Judge, that a minor has done a deed 
ali of this kind, he enquires no farther, but immediately reſtores him againſt 
actal It, Again, leſion is preſumed in loans of money given to minors : for no minor, 
M. no tutor, no curator has power to borrow money (F 457.). Conſequently, thoſe, 
Kit who lend it them, are obliged to prove, that it was employed to their utility ; 
o be otherwiſe they are not obliged to pay, J. 1, 2. C. ſi atv. cred. In the 
I ö, ame manner, if payment is in any caſe made to the minor himſelf, he is pre- 
but lumed to be leſed, i. e. to have thrown away the money in a uſcleſs unprofitable 
doe. Way. So he will be reſtored, without being obliged to repay it, unleſs the payer 
been proves it was employed to his utility (§ 468.). Tis otherwiſe, in caſe payment 
i. e. 5 made to the tutors or curators: for diſcharges granted by tutors, or by a minor 
had with the conſent of his curators, on payment made to them, looſe thoſe who pay 
5 Oll liom their obligations ſo effectually, that the minor is not entitled to be reſtored, 
Gen tho the money ſhould be miſpent, miſemployed, or ſquandered by the tu- 
; not lors or curators ($ 4.52. ). | | 
: the Y 557. But the deeds, by which he has been Jeſed, muſt have been /awful ones, 
nere- hat is, deeds which it was lawful for him to do. For he is not entitled to be re- 
ored againſt ſuch as it was unlawful for him to do; becauſe one ought not to 
g fo © allowed to make breaches in the Law. Conſequently, he is not reſtore either 
0 t0 avainſt his delinquencies, or againſt loſſes which he ſuſtains on account of them. 
Why nus one cannot be reſtored againſt a pecuniary mulct impoſed on him for a 
d fo "me committed by him, J. 9. F 2. f- 37. Fl. F. de minor. Minority may 
aint xlenuate the guilt, but it is not an excuſe for the commiſſion of any crime, which 


s à minor 
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a minor is capable of committing. Malorum mores infirmitas animi non excuſu 
. 1, 2. C. ſi adver. delift. l. 7. C. de penis. For the fame reaſon, a minor ; 
not entitled to be reſtored againſt his fraud, dolus, or any loſſes which he ha 
pens to ſuffer by it. For one, who is in dolo, cannot be ſaid to be hurt by 1 
facility, the reaſon for which he is entitled to the privitege of reſtitution; he; 
ſufficiently attentive to his own intereſt, and ſhews himſelf capable of over- reachin 
1 others. Beſides, every fraud is a delinquency, J. 9. $ 2. F. de minor. Heng, 
4 one is not entitled to be reſtored, who has fraudulently and deceitfully affirmed 
himſelf to be of age, in order to accompliſh his end, J. 2, 3. C. ft minor fe May, 
For his malice ſupplies the defect of his years; malitia ſuplet ætatem, Du. ul, Fj, 
1637, I/ecmyſs, But the perſon, with whom he dealt, may have been ng 
ignorant of the fraud; he may have known him to be really minor, and that 
which he faid to be falſe ; the minor may have affirmed himſelf to be of age ny 
fraudulently, with a wicked intention of cheating him. with whom he dealt, but 
ignorantly, with an honeſt belief of his own majority; in theſe cafes he is not 
barred from the benefit of reſtitution, J. 1, 4. C. ſi minor ſe maj. For in the fir 
the perſon, with whom he dealt, was in dolo ; he ought not to have dealt with one 
whom he knc7v to be under age; and the fraud of the minor is leſs culpable and 
more excuſable than his. Conſequently, not the minor, but the other, 
ought to be the ſufferer. In the ſecond, the minor is as much hurt and as little 
culpable, as if had not affirmed himſelf to be of age; and mult. therefore be fe. 
| ſtored, ſince the loſs, which he ſuſtained, aroſe from his facility in believing him- 
{elf to be ſo. | 
$ 558. Minors are reſtored againſt ſuch deeds alone, as are ſummo jure valid, 
J. 16. P. F. de min. For they need not be reſtored againſt ſuch as are % jur 
void, ſince a deed, which is %% jure void, produces no effects; the minor is ip 
jure ſafe againſt it, and may get it ſet aſide at any time before he loſes his rigit 
by the negative preſcription, J. 16. § 1. F. de minor. And it matters not, whe- 
ther it be done by the minor himſelf, by his tutors or curators, or by other, 
Thus land belonging to a pupil cannot be fold without the allowance and decree 
of the Court of Seſſion (5 459.); the minor therefore does not in this caſe ſtand 
in need of reſtitution, for the ſale is ½ jure void. So the pupil may claim 
his land at any time he pleaſes, before the purchaſer has ſecured his right by cor 
tinued poſſeſſion during the years of preſcription, C. 24th Jau. 1577, Bruce. It 
the ſame manner, if either himſelf, or his tutors have borrowed money for hi 
behoof, and granted an obligatory deed for it, the loan is iffo jure void Be 
needs not therefore ſue to be reſtored againſt his obligation within his quadriennt- 
2m tile, but is entitled to get it ſet aſide, and declared to be null at any time 
within the years of preſcription. Only he will be obliged in fo far as the mo- 
ney was employed to his utility, in quantum in rem cfus verſa. , 
On the ſame principle it may be affirmed, that minors either cannot or need 
not be reſtored againſt preſcription. For it either is or is not determined by 
Law, that preſcription runs againſt them. In thole caſes, in which Lay hes 
ſaid that it runs againſt them as well as againſt others, they cannot and are 10 
entitled to be reſtored againſt it. Hence minors cannot be reſtored againſt that 
ſhort terms of preſcription which run againſt them, becauſe it is not exprevly 
_ enacted that they thall not do ſo: for the years of minority are prohibited 9 be 
deduced from theſe ; and the preſcription continues to run, notwithſtanding {te 
minority of thoſe againſt whom it is running. But in thoſe, in which it 1 detch 
mined by Law, that it ſhall not run againit minors, 1. c. that it ſhall ceaſc 0 
run during the minority of thoſe againſt whom it is running, or rather woul 
run if they were of age, or that the years of minority ſhall be deducted, ddt 
minors ſtand not in need of reſtitution ; for they are ſafe ip/o jure. Hence tht) 
are not, i. e. they ſtand not in need to be reſtored either againſt the long 55 
ſcription of 40 years, whether it be negative, 1617, c. 12.— D. II. 122. 28. 


Feb. 1714, Earl of Marchmont, or poſitive, C. F. 118. or againſt any of tho 


{oil 


ort preſcriptions which run not againſt minors, becauſe it is exprelsly declared 
hat they ſhall not run againſt them“. But if it runs not againſt them, they 
ire protected by the ordinary ſyſtem of the Law, and ſtand not in need of the 
xtraordinary remedy of reſtitution. 

559. Reſtitution lies againſt ſuch deeds alone, as have been done during 
minority. Therefore, nobody can be reſtored ex capite minorennitatis et laftonis 
191in{t any deed done by him, after he has come of age. For one who is of age is 
reſumed to have perfect diſcretion, and to be capable of managing his own 
akairs. 

11 hence it follows, that one is not entitled to be reſtored againſt thoſe deeds, 
which have been done by him during his minority, but have been homologated 
1 him after he came of age, J. 2. 1. C. ſi major factus ratum habuerit, I. 3. 
1. F. de minor. G. 72.— D. I. 377. Jan.1729, Linton of Pendrick f. For a 
id done by a minor acquires, by being homologated by him after his majority, 
he fame validity and the ſame force, which it would have had in caſe it had 
deen done by him after his majority; and may be feigned, held, and ſuppoſed 
o have been done by him at that very point of time, at which it is homolo- 
rated. : | 
$ 560. The privilege of reſtitution is granted to minors, becauſe they are pre- 
med to have a certain facility, which renders them unfit for managing their 
own affairs, and makes them liable to be impoſed on. Hence it muſt follow, 
that they are not entitled to be reſtored in any caſe, in which the Law preſumes 
them to want this facility, and to be fit for managing their affairs. But the Law 
reſumes in all caſes, in which minors exerciſe any bulineſs, trade, or employ- 
ment, that they are qualified for exerciſing it, and are able to manage the things 
cating to it. Conſequently, they are not entitled to be reſtored againſt loſſes ſu- 
lained by them in dealings which they have had in the way of their buſineſs, 
H. 20th June 1676, Galbraith, —D. I. 585. 14th Fuly 1732, Grieve.—5th July 
1732, Craig. Thus a minor, who has become tradeſman, merchant, phyſician, 
or Lawyer, cannot be reſtored againſt any thing, which he does in the way of 
his profeſſion. The reaſon is plain; dealers of every kind are liable to meet with 
lolles, but they have alſo a chance to make profits; and having the advantage 
of the latter, they ought to run the riſk of the former. Beſides, it is really 
lor the advantage of the minors themſelves, that they be in this caſe excluded 
from the privilege ; becauſe nobody would chuſe to deal with them, if they were 
liable to be reſtored. Thus they would be effectually deprived of the very chance 
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ot making any of thoſe profits, which they make by their bulineſs. 

But it is againſt thoſe dealings alone, which they have had in the way of their 
buſineſs, that they are not entitled to be reſtored. For minors, who carry on 
trade or have employments, are not thereby excluded from being reſtored againſt 


ed things, done by them otherwiſe than in the way of their buſineſs. The reaſon 
by 5; the preſumption of the Law ceaſes in this caſe, and a minor is not the leſs a 
has 


minor becauſe he exerciſes an employment, and is not leſs liable to be impoſed on 


0. in other matters, than if he did not exerciſe it, St. 24th Feb. 167, Cor ſer.— 

ole F. 11th Nov. 1697, Henderſon. —F. 17th Jau. 1711, Dundas. — D. I. 585. 

id July 1724, WWat.—15th Jan. 1731, Campbell. 

* \ 561. The facility of minors is the reaſon, for which they have the privilege 
te of reſtitution ; they cannot therefore be entitled to be reſtored againſt thoſe ac- 
te Cdital loſſes, which they ſuſtain either by the common courle of Law, or by 
4 chance. For one, who is hurt by the common courſe of the Law, cannot ſay 
wal nat he is leſed by his minority and facility, I. wlt. C. de in int. reſt. min. J. 116. 

tae 4 — § 1. 
the 

pre- 8 Every ſhort preſcription runs againſt minors, unleſs it is expreſsly declared that it ſhall not do ſo. 

7 ad One is ſaid to homologate a deed, *© when be ratifies it by doing ſomething, from which it appears, that he 
12 758 and holds it to be valid. Conſequently, one may homologate a deed either expreſsly or tacitly ; expreſs]y, 
ok F expreſsly, by ſome formal deed, his ratification of it; tacitly, by doing ſomething, from which 
{1101 8 


y follows, that he holds and wants it to be held to be valid. Sce D. I. homologation. 
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§ 1. F. d. r. J. and is not, on account of nonage, either more or leſs Hable t 
ſuch loſſes than others. Thus a minor, who has fucceeded to the inheritance q 
another, is bound, notwithſtanding his minority, to fulil every obligation which 
Jay-on his predeceſſor, tho it aroſe from a bargain againſt which the minor way 
have been reſtored, in caſe it had been made with himſelf, He muſt take the 
eſtate as he finds it, and cannot have a right to ſue for reſtitution, as his pred. 
ceſſor had none: for he cannot have a right which was not in bonis of him tg 
whoſe eſtate he hath ſucceeded, J. 7. C. de reſt. milit. In the fame manner, he 
is not entitled to be reſtore againſt accidental loſſes. Thus, Cattle which he 
hath bought may happen to die, his houſes to be burned, his ſhips to be wrecked 
or his goods to be loſt at fea; he is not however entitled to be reſtored againk 
theſe misfortunes, J. 11. $ 4, 5. F. de minor. For nature has made all hum 
things liable to accidents, and hath exempted nobody from them. Every one 
therefore ought to bear thoſe which befall himſelf and his goods. Beſides, there 
is not any body, againſt whom the minor can be reſtored : for nobody can be 
{ingled out among the whole of mankind, that the minor may be reſtored x 
gainſt him, ſince it is much more reaſonable, that one, who has the propenyf 
and the uſe of a thing, ſhould bear the loſs of it, than any other, Ho. ming, 
JI 1614, Edgar. | 

$ 562. In antient times minors were not reſtored againſt deeds, which they 
had ratified on oath, and which they had ſworn never to impeach. But the Le 
giſlature, conſidering that they might be induced by the ſame facility, which le 
them to do the deeds themſelves, to ratify them on oath, and to ſear that they 
would never impeach them, prohibited, 1681, c. 19. ſuch oaths to be exacted; 
declared the exactors of them infamous, and the deeds ratified by them to be void 
.gad null; and made it competent not only to the minors themſelves, but to ary 
perſon related to them, to get them declared to be fo, by way either of action, d 
exception, or of replication. So that minors may now be reſtored againſt deed 
which they have, as well as againſt thoſe which they have not ratified on oath; 
againſt thoſe which they have, as well as againſt thoſe which they have not {won 
never to call in queſtion. Ie | 
$ 563. Minors may be reſtored againſt all thoſe, with whom they have had 
dealings, without regard to their rank, ſex, or age. But compared with one at 
other, they are in puri caſu; therefore one minor is not entitled to be reſtored 
| againſt another, unleſs he who ſues to be reſtored is in damno vitando, while tht 
other, againſt whom reſtitution is ſought, is in Jucro captando. In that cafe l, 
who is zu damno vitando, is entitled to be reſtored againſt the other in qual 
he is /ocupletior. Thus, ſuppoſe one minor to lend another L. 100, and thewhole 
ſum to be in rem verſiun, employed to the utility of the borrower; in this cals 
the lender is entitled to recover the whole ſum from the other, becauſe every one 
is bound in quantum locupletior factus et. Suppoſe L. 50 of the L. 100 are {quatr 
dered away idly, and the other L. 30 employed to the profit of him to whoſ 
the money was lent ; reſtitution will be granted for L. 30 only, and the borrov 
is compellable to pay L. 50; becauſe he is in ſo far /ocupletior fadtus. Suppoſe 
gain he, who borrows it, has miſpent it all; the lender will not be entitled to e 
cover one farthing of his money, and reſtitution will be denied to him againſt the 
borrower, for the borrower and the lender are in pari caſu ; neither of them 53 
farthing richer. Tis true, the lender is poorer ; but the other minor ought t 
to be bound to make up his loſs, ſince a minor is, in a caſe of this fort, bout 
only in quantum he is locupletior fafus; and the borrower is as much entitle y 
be reſtored or to be freed from the obligation under which he. brought hm" 
by accepting of the loan, as the lender is to demand payment. Therefore iz J 
cauſa melior eſt conditio poſſidentis, I. 11. F b. I. 34. P. F. de minor. | 
Minors are reſtored againſt thoſe, with whom they have had dealings 
But they may alſo be reſtored againſt others; for thoſe, in dealing with whom 
they have been hurt, may alienate that which they have acquired; and it wy 


* 
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de neceſſary for the minors to be reſtored againſt thoſe in whoſe favour the alicnation 
«made ; Otherwite their privilege might not avail them. But theſe may have ac- 
ayired bona fide and for valuable conſiderations. The Law therefore diſtinguiſhes 
hoſe rights, on which ſeiſin has followed, from thoſe which are perſonal and on which 
t has not been taken. In caſe ſeiſin has been taken on a deed, the right of him in 
whoſe favour it is made becomes real, and nothing can affect thoſe who ſucceed to 
it titulo {ingulari and for a valuable conſideration, which appears not cither from 
the deeds themſelves or from the public records to be a charge upon it. There- 
fore the privilege of reſtitution is not pleadable againſt onerovs ſingular ſucceſſors 
to deeds, on which ſeiſin had been taken before the conveyance made in their 
{our ; becauſe they were not bound to enquire- into perſonal charges on that 
which they were going to acquire, they were entitled to rely on the faith of the 
rublic regiſters, and had nothing to do with any thing, which did not appear 
ſtom theſe to affect it. But they may have knows otherwile that that, which 
they were going to purchaſe, had been originally purchaſcd from a minor, and 
that he was entitled to be reſtored againſt the alicnation: in this caſe, they pur- 
chaſe mala fide, with their eyes open, and knowing their hazard; they cannot 
therefore avail themſelves of the circumſtances in which they purchaſed, of the 
value given by them, or of the purpoſes for which the regiſtries are intended; 


au the minors muſt be entitled to be reſtored againſt them. But thoſe who 
- WE purchaſe rights, which are perſonal and on which feifin has not been taken, can- 
bot plead the faith of the regiſtries in their favour ; they are not entitled to ſay 


that no charge, which appears not from theſe, can be effectual againſt them 


every thing concerning them; and every exception, which is good againſt the 
original purchaſer, is good againſt his even onerous aſſigns. Hence minors are 
entitled to be reſtored againſt even onerous ſingular ſucceſſors to rights, which 
are perſonal or on which ſeiſin has not been taken . A fortiori they are in all 
caſes entitled to be reſtored againſt thoſe who acquire by pift, without a 
valuable confideration, or, as they are called, gratuitous ſingular ſucceſſors, J. 13. 
(1. F de min.— D. II. 70. 25th Jan. 1728, Gourlay. 6 

9564. Law endeavours, as much as it can, to relieve men from anxiety con- 
cerning their property. Therefore it allows minors no more than a certain limit- 
ed time, for ſuing for reſtitution. This is the ſpace of 4 years from their majori- 
ly. So that they have full four years after they come of age, i. e. till they at- 
ta'n the age of 25 years complete, arg. 1587, c. 31. to look about them, to at- 
tend to the ſtate of their affairs, to diſcover thoſe deeds which have been hurt- 
fal to them, and to deliberate with themſelves whether they ſhould or ſhould not 
ſuc to be reſtored againſt them. This ſpace of time uſes to be called quadrien- 
um utile, becauſe it is ſo uſeful to minors, and ſo promotive of their intereſt. 
for, if they let it paſs away, and do not ſeek reſtitution within it, they are 
\nolly excluded from ſeeking it afterwards, J. lt. C. de tempor. in integ. reſt. 


Exception, as well as by way of action. 


an action is brought, in order to hinder decree from being recovered againſt 
him; and one is reſtored by exception, when, without bringing an acti- 
on of reduction in order to obtain reſtitution, he obtains it by being aſſoilzied 
8 from one brought againſt himſelf, or by getting that, by which he has been 
hurt, declared to be ineffectual againſt him.“ Hence, in order to entitle minors 
to be reſtored by exception it is neceſſary 1) That an action be brought againſt 
tem, in order to compel them to fulfil that againſt which they are entitled to be 
eltored ; otherwiſe they cannot have an opportunity of pleading their minority 
Hay of exception, this being a defence pleaded in bar to an action. 5 
| 1C 


See D. II. p. 63, 64 Jas. 


they are bound, becauſe the regiſters relate not to perſonal deeds, to enquire into 


\ 565. Minors may ſue for reſtitution, for they may be reſtored, by way of 


An exception, in a juridical ſenſe, is © a defence pleaded by one againſt whom 
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388 Of the Reſtitution of Minors. Bock yt 


The Law hath limited the exerciſe of that right, which people have to bereſter. 
ed on account of their minority, to their quadriennium utile. Therefore, 2) An adi. 
on mult be brought againſt them within this guadriewnium.; for as ſoon as it paſſe 
they loſe the right of ſuing for reſtitution, and cannot therefore be allowed 0 
plead minority and leſion; otherwiſe the time defined to them by Law for ob. 
taining reſtitution would be prolonged beyond its proper limits. 

A written deed made with all the ſolemnities required by Law is complete ab oy. 
„i parte, and is ſummo jure good. Therefore one cannot ſay to another, who; 
founding upon it, that it is void; nullity cannot be excepted againſt it; every 
thing is looſed in the ſame manner in which it is tied; the deed being confi. 
tuted by writ, cannot be ſet aſide otherwiſe than by ſuing out a formal wir 
or bringing an action in order to get it annulled. Henee in order to entitle 
minors to be reſtored by way of exception, it is neceflary 3) That that, againi 
which they are ſuing for reſtitution, be a contract, bargain, tranſaction or obli 
gation merely verbal; for tranſactions finiſhed without writ appear not imme- 
diately to be ſummo jure valid; both parties are on the fame foot; neither of 
them is in a better condition than the other; and matters are yet in ſome re- 
{pes imperfect. Beſides, writ-not having been uſed to complete them, they may 
be annulled by an exception pleaded viva voce, without cauſing a formal writ tg 
be iſſued in order to get them annulled, J. 35. F. d. r. . Therefore minor 
may be reſtored -againſt theſe by pleading minority and leſion by way of .excepti 
on. But they cannot be reſtored in this manner againſt formal written dee 
granted by them; againſt theſe they can be reſtored by way of action alone, that 
is, by bringing an action in order to get them ſet aſide. ? T's true, in caſe they 
are ſued upon deeds: granted by them, they may plead their minority againſt them; 
but he, at whoſe ſuit the action is brought, is entitled to deny that they can 
plead it by exception, and may thereby hinder it from availing them in this man. 

ner. Form requires, that they commence an action of reduction, ere they can 
be allowed to object nullity to them; and this action they may repeat, as the 
expreſſion is, that is, after the ſummons on which it proceeds is iſſued, they may 
produce and. found upon it in the ſuit brought againſt themſelves. For it 1s not 
precifely neceſſary that all the formalities obſerved in introducing other action 
into Court be uſed in this caſe ; their adverſary has already brought the matter 
into Court; he has ſhewed his willingneſs to enter into a litigation concerning 
it; and all which is.requiſite is to ſatisfy the formality of the Law. Hence, the 
action may be repeated, before the ſummons is ſerved; before the inducie legal 
are run; before it is called by the clerk ; without being given out to be ſeen and 
returned ; without being called before the Judge ; and without being remitted 
by him to the other action brought againſt the minors. ?Tis enough, that it be 
thrown incidentally into it: for mutual actions are thereby brought concerning 
the diſputed deed. At the ſame time forms, which are neceſſary for promoting 
the equal diſtribution of juſtice and for preventing ſurprize, ought not rathly to 
be departed from; and every one, who wiſhes to act in a ſure unexceptionadi 
manner, will ſeldom chuſe to omit the obſervance of the ſmalleſt punctilio whica 
is neceſſary to render him abſolutely ſafe. Abundance of Law, it is commonly 
ſaid, can never break Law; and it is prudent and adviſable to proceed in ee 
cauſe in the moſt formal manner. | 1 | 

But the proper and the molt effectual way, in which minors can be reſtored, 15 
by way of action; that is, by bringing before the Court of Seſſion an action 
reduction in order to get that, againſt which they want to be reſtored, {ct aſide 
containing alſo, if it be neceſſary, a concluſion for getting reſtitution made de 
them of that which they are entitled to recover, and the Joſs which they hae 
right to get repaired, decreed to be made up to them. In this manner! 2 
may be reſtored againſt every loſs ſuſtained by them; againſt tranſactions made 
avithout writ as well as againſt the moſt formal deeds. 


From 


From what has been ſaid it follows, that one may be reſtored by way of ſuſ- 
nſion in all the ſame caſes, in which he may by exception; and converſly, that 
done cannot be reſtored by way of ſuſpenſion in any caſe, in which he cannot 
by way of exception. For a ſuſpenſion is no more than one formal way of 
reading defences ;. it contains a number of exceptions pleadable by the ſuſpender, 
1 order to ſhew that execution ought not to be allowed to be done 
zr2inſt him; it is not an action of reduction brought in order to get a deed 
er afide; it rather ſuppoſes the deed to be good, and an action or charge to 
be brought upon it againſt the ſuſpender; and it is intended merely for ſuſpend- 
ing execution of a decree which either is or may be recovered againſt him. 

( 566. The privilege of reſtitution expires with the guadriennium utile. But it 
may be preſerved by taking proper ſteps in order to retain it. | 
Hence minors retain it even after the expiration of their quadriennium, in caſe 
they plead it before the Judge by way of exception before that period is over, 
provided it be pleadable in this manner; for by pleading it they exerciſe their 
wivilege, and acquire a right to plead it in the action brought againſt them at 
any time that he who ſues it chuſes to proceed in his cauſe. A defender is not bound 
to take any ſteps in order to bring an action brought againſt himſelf to an end; 
and he cannot loſe his right to uſe any defence, which he has made, by the de- 
lays of the purſuer. 

But the privilege is in this caſe retained in that individual action alone, in which 
the defence is pleaded ; it may be uſed at any time in it, and muſt be available 
at the laſt as much as it could have been at the firſt moment; and may be the 
foundation of a decree abſolvitory in favour of him who pleads it. But farther 
than this it does not go ; it does not give him a right to plead it on any other 
occaſion or in any other manner, to bring an action of reduction after his qua- 
driemium, and after he has pleaded it, in order to get his negotiation ſet aſide ; 
or to plead it by way of exception in any other cauſe. 

Hence the pleading it by way of exception cannot avail him, unleſs the privi- 
lege was pleadable in this manner (F 565.). ?*Tis true, he may plead it in the 


it was not originally of any, and he, who has pleaded it, can blame himſelf a- 
lone for having allowed his quadriennium to pals without having ſued for reſtitu- 
tion in the proper formal manner, Du. 16th Nov. 1630, Murray. I 

But the effectual manner of preſerving the privilege is by bringing an acti- 
on of reduction before the Court of Seſſion. In this caſe the perſon, who 
ls entitled to ſue it, takes a proper document on his right, and thereby prevents 


— — — DD. Wo OC Tz — 


duction muſt be ſerved upon him, againſt whom it is iſſued; for a writ, which 
ls not ſerved upon him and is not thereby duly notified to him, has no effect 
againſt him. Hence a revocation, either general or particular, made by one of 
leeds hurtful to him, has no effect either in fortifying or in preſerving his 
light: for revocation is a private latent act, is not a legal ſtep neceſſary to be 
taken in order to obtain reſtitution, and is not a proper notification of his in- 
tention to ſue for it, Fo. 28th Dec. 1697, Marquis of Montroſe. But a ſummons 
of reduction is another matter; it preſerves the privilege even after the quadri- 
"mum, provided it be ſerved before this uſeful period expires, N. 11.—Home, 

larch 1682, Arbuthnot. For the privilege expires, in caſe the ſummons is not 
ſerved before the expiration of the quadriennium utile, St. 25th Jan. 1672, Ram- 
/ay, But the rights of mankind ought not to be allowed to remain long in a pre- 
-4110US incertain ſtate; their minds ought not to be kept in ſuſpence; ſome 
ume ought to be defined, after which they may repoſe themſelves in ſecurity. 
«Ice all thoſe, who take legal ſteps in order preſerve their right and to interrupt 
7<Lription, ought to proſecute their intentions within a limited time; and the 
IN 1669, c. 10. hath declared, Hat all citations that ſhall be made uſe of for in- 
"TYptions, whether in real or perſonal rights, be renewed every ſeven years ; otherwiſe 
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lame action afterwards; but the pleading of it cannot be of any uſe, becauſe 


It from being loſt by preſcription. But in order to retain it, a ſummons of re- 
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to preſcribe. Therefore the mere ſervice of a ſummons preſerves the privilege for 
no more than ſeven years from the time of ſerving it; and the privilege is lof 
o * * . 0 . * 5 J 
in caſe. a new ſummons is not.ſerved within thele ſeven years, as much as if it had 


never been competent. It is not preſerved longer either by being called by th, 


clerk within. year and day in order to get the partibus marked on it, becauſe that 
is no document taken againſt him in whoſe favour preſcription is running; or b 
being given out, ſeen, and remrned, becauſe returns are made without much 


attention, and frequently without proper authority from thoſe for whom they ate 


made. Beſides, they make not the ſuit become an action, which may be aun. 


kentd upon falling aileep, Da. 15. Jn ſhort the mere ſervice ef the ſummon; 


preſerves the right for leven years as well alone, as along with all the other tc 

taken before the actual obtaining of an interlocutor in the cauſe from the Judge. 
But the pronunciation of one interlocutory judgment by the Judge, before whom 
it is called, preſerves it for no leſs than 40 years; for it makes it become a cauſe 


which may be wakened, in caſe it is allowed to fall aſleep, at any time within 49 
years from the date of the laſt interlocutory judgment pronounced in it, Da. 58. 
"This effect hath even an interlocutor making aviſandum, as we ſpeak, with the cauſſ, 
that is, one by which the Judge determines to take the cauſe into conſideration, 
and to give judgment in it. Much more therefore muſt an interlocutory, na- 


king decree in abſence againſt the defender, have this effe& ; or one by which 


any other ſtep is taken in the cauſe. 


§ 567. The privilege of reſtitution, it has been ſaid (4 550. ax. 7.), belongs to 


Tuch as have been minor, and laſts during their quadriennium utile. Being patrimo. 
nial it is not perſonal to themſelves, but deſcends to their heirs; for their heir 
ſucceed to them, are held to be the fame perſons with them, and acquire 
every pecuniary right which is found in .bonis of thoſe whole eſtates they inhciit 
J. 18. 5. F. de minor. Conſequently among others acquired by them 1s that 


by which they are entitled to ſue for reſtitution in integrum, and reduction of 


deeds done by their predeceſſors during their minority to their hurt, Du. 7th Mar 
1637, Vernock.—Go. 44th Fuly 1669, Forbes. —Fo. 15th Dec. 1698, Straiton, 


But they muſt exerciſe it within the time determined by Law; for the minor 
themſelves are, much more ought their heirs to be allowed no more than a 
certain limited time for impetrating reſtitution. They ſucceed to a right which 
another had; therefore they muſt take it in all caſes in the ſame condition, in 


which he left it; and. the time allowed them for obtaining reſtitution mult be 
the ſame with that which remained to him. The length of it therefore mult vary 


according to circumſtances ; for the heir, the ſucceſſor, is either minor or of ag, 
and ſucceeds either to a minor or to one of age. If one minor ſucceeds to an- 
ther, the time allowed the ſucceſſor for obtaining reſtitution is regulated by h. 
own age alone; regard is not had to the minor to whom he has ſucceeded; 


ſo that he has a complete quadriennium after his own majority to aſk reſtitution 
ex *perſond deceſſoris. The reaſon is, becauſe his predeceſſor having died mino 


left him in boni a full quadriennium utile; but he may himſelf neglect to ſue for 
reſtitution within 4 years from the death of his predeceſſor, may thereby be hut 
and muſt be ex propria perſona entitled to be reſtored againſt the loſs ſuſtained 


through the neglect. Therefore the guadriennium muſt in this caſe be compu 
from his own majority, Du. :14th March 1628, M. Math. A minor, who ſucce» 


to a perſon of age, has the privilege of reſtitution only in caſe his predeceſſvt 


died before the expiration of his quadriennium utile: for if he died after it, al. 
neglected to preſerve his privilege by ſuing for reſtitution before his death, bis bel 
cannot be entitled to ſue for it; ſince he cannot have a right, which his predecen® 
had loſt, or had ceaſed to have, and which was not i Donis of him. But if he 
died before the expiration of his quadriemmium utile, his heir muſt be entitled to 


reſtitution ex:perſond of his deceaſed predeceſſor, becauſe he found the rule 
in bonis of him; and he muſt be allowed as much time as remained to fun f 
his guadriemium, to his predeceſſor at the time of his death, or would haue 


mained to him, in caſe he had lived to the end of the four years. Thus : 4 


— 


rſon originally entitled to reſtitution happens to die at the age of 221 years, 
lis ſucceſſor will have 24 years allowed him to ſeek reſtitution ex per- 
h defuntti; for fa much of the quadriemnium remained to run to his predeceſ- 
or. But the time allowed him for ſeeking reſtitution begins in this caſe, as it 
115 been ſaid it does in the former one, to run from that, at which the heir comes 
of age; becauſe he may omit to ſue for reſtitution during his minority, and muſt 
therefore be entitled to be reſtored ex propria por ſona againſt the loſs ſuſtained by 
the omiſſion : hoc enim ipſo deceptus videtur, quod, cum oſſet reſtitui intra rempus 
latutum ex perſona defuncti, hoc non fecit, Du. 14th March 1628, M*Math.—l, 19. 
f. de minor. 2s "© SW 4 
But the heir may be of age, and may ſucceed either to a minor or to one of 
age like himſelf. In caſe he ſucceeds to a minor, he has a full quadriennium al- 
lowed him from the death of the minor, to whom he ſucceeds ; becauſe the right 
maſt devolve to him, ſuch as it was in the perſon of his predeceſſor; the privi- 
ege he found in this condition in bonis of him. In caſe he ſucceeds to a perſon 
of age, who died before the expiration of his quadriennium, i. e. before he attain- 
ed the age of twenty-five years, he has as much time allowed him, after the ſuc- 
ceſſion opens to him, as remained of the quadrieunnium to run at the death of 
nis predeceſſor ; becauſe thus much was in bonis of him. And the time allowed 
to the heir is in both caſes computed from the death of his predeceſfor, or the 
ume at which the ſucceſſion opens, becauſe the right may be immediately uſed 
by him; for the heir is ex hyporheſt of age, and is entitled to no privilege ex pro- 
fria perſona, I. 5. C. de temporibus in integrum reſtitutionis; ſo the quadriennium 
ouzht to continue to run its courſe after the death of the minor as it did before it, 
wy. 4621476 Oe | 

\ 568. The effects of reſtitution will be plain from the definition, which was 
given of it above (F 550.). For one is faid to be reſtored againſt a thing which 
he has done, when his affairs are, as much as they can be, put into the ſame 
preciſe ſituation at which they were at the inſtant before he did this thing, 
and they would have been at the time of his being reſtored, in cafe it had ne- 
pet been done, I. 21 fl. 4 25.42. F#.-4e min. © | 

Firſt, Therefore that, by which the minor has been hurt, muſt be ſet aſide, and 
it muſt be declared to be void and ineffectual againſt him for the time to come. Thus an 
alienation, againſt which he is reſtored, muſt be declared to be void; and all the deeds 
made in order to complete the right of him, in whoſe favour it is made, muſt be 
It aſide, A deed, againſt which he is reſtored, muſt be declared to be void, and 
maſt be ſet aſide. A bond granted by him muſt be adjudged to be not binding 
upon him; it muſt be found that he is not bound to fulfil it; and it muſt on that 


1s account be avoided. In the ſame manner a bargain which he has made, a con- 
J; tract into which he has entered, an obligation under which he hath brought him- 
ol (lt, muſt be annulled, and muſt be adjudged not to be obligatory on him. 

of S:condly, He muſt recover poſſeſſion of the principal thing which he has loſt. 
or Thus, a corporeal thing which he has alienated, whether it be moveable or im- 
rt, moveable, muſt be reſtored to him upon his being reſtored againſt the alienati- 
ed on; money, which he is entitled to recover, muſt be paid him; and other cor- 


hora muſt, in caſe they are themſelves extant, be delivered to him. But they 
may be deſtroyed, and full value muſt be given for them. | 
Thirdly, The way mult be cleared for his recovering them and poſſeſſion, and 
the proper orders or decrees muſt be made for this purpoſe, in order to put it in 
5 power to recover them by legal diligence. Otherwiſe he could not make 
us right effetual. Theſe are all neceſſary conſequences of reſtitution, and of ſet- 
ung aſide that againſt which he is reſtored. ld. 
The material article which conftitutes the eſſence of a ſummons of reduction, 
concludes, That that againſt which one ſues to be reſtored ſhall be reduced; acti- 
8 of reduction are intended merely for getting deeds or tranſactions ſet aſide: 
"acrefore they reſpect the future time alone, and cannot properly be effectual quad 
| | - preterita. 
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præterita. But that, which the minor has alienated and which he is entitled to tec 
ver, may be ſomething which yields fruits either natural or civil; theſe he would 
have reaped in caſe he had retained the poſſeſſion of his property; and being el. 
titled to get his affairs reduced into the ſame ſtate in which they would have bern 
if that againſt which he is reſtored had never been done, he muſt be entitled to ob. 
tain reſtitution um omni cauſa, Therefore, fourthiy, He muſt recover the fruit 
yielded by his property during its abſence from him: for this purpoſe an articl 
muſt be thrown into his ſummons, concluding for getting account rendered tg 
him of theſe, and decree made for reſtoring them; and the Judge muſt gte 
judgment for him in terms of this concluſion, J. 35. ff. de werb. ſign, 1, 2, 
& 4. J. 27. H 2. ff de min. Du. 25th Jan. 1631, Houſton. | 
But we ſhall ſee below, that one is in no caſe bound to account for fruits Jona 
fide percepti; and his claim for thoſe which have been reaped muſt be limited to 
the time, at which he whom he is ſuing began to be in mala fide, St. 16th Fel. 
1666, Earl of Winton. . 

569. One who ſues for reſtitution, aſks no more than that his affairs be 
brought-into the ſame fituation, in which they were at the inſtant before he did 
the deed againſt which he wants to be reſtored, and in which they would hare 
been in caſe it had never been done ($ 568.). Therefore, reſtitution muſt in 
all caſes be reciprocal ; reſtitutio autem ita facienda eſt, ut unuſquiſque in integrum ju 
ſuum recipiat; the affairs of the perſon againſt whom it is impetrated, as well as 
of him who impetrates it, muſt be brought into the ſituation in which they were 
at that time, J. 24. $4. J. de minor. for if they were not, thoſe of the minor 
would be ſo far from being reſtored to the ſame condition, that they would be 
put into a much better one, than that in which they were at it. Therefore a 
minor is not entitled to obtain reſtitution, unleſs he is himſelf willing to make it 
to thoſe, againſt whom he ſues for it: C. 26th June 1576, MWilliam.—f, 
1ſt Dec. 1708, Creditors of Rothemay. | 

_ Conſequently a minor, upon being reſtored againſt a purchaſe made by himſelf, 
muſt not only reſtore the thing purchaſed by him, but alſo account for the fruit 
yielded by it; and on being reſtored againſt a ſale, he muſt reſtore not only the 
price, but alſo the intereſt of it. i 

But the natural fruits of a fructiferous ſubſtance may be compenſated with thoſe ci 
vil ones produced by money, i. e. with the intereſt of it: hence they ought, in 
all caſes in which it is poſſible for them, to be compenſated together; and the 
value of the balance be paid to that party, to whom it is found to be due, 
J. 40. § 1. V. de miu. | „555 

Reſtitution ought to be ſo equal, that the expences of profitable meliorations 
ought to be repaid by the party to whom the meliorated thing is to be reſtored; 
otherwiſe the reſtitution would be iniquitous. For he to whom the thing wa 
to be reſtored would be in a better, whereas he by whom it was to be reſtored 
would be in a worſe condition than he was at the time of doing the deed, again 
which reſtitution is granted, J. 39. § I. F. de minor. MT 

But minors are apt to miſpend their money, and to miſmanage their affair. 
Law hath therefore favoured them, hath in ſome caſes derogated from the mulu- 
al equality of reſtitution, and obliges them to reſtore no more than either v 
or is preſumed to have been employed to their utility, quantum in rem verſun, ol 
locupletiores facti ſunt. Every thing, which has been truly employed to thell 
utility, it is evident they ought to reſtore, or the equivalent of it. But there ate 
ſome caſes, as it has been obſerved (F 556.), in which leſion is preſumed, v. 
in loans of money made to a minor, whether payment of it be made to him{l, 
to his tutors, or to his curators. In theſe the Law not only relieves him from 
the neceſſity of proving, but puts it on the other party to prove, that 
it was employed to the utility of the minor; and reſtitution will be aware” 
ed againſt him of no more than is proved to have been in rem ejus verſim. Bu 
there are others, in which the minor is bound to make reſtitution of the who 


mutual conſideration given him for doing the deed, againſt which he is mn : 
| 1 5 ecal 
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becauſe Law preſumes it to have been all employed to his utility. *Tis ſo, in 
aſe the deed, againſt which reſtitution is obtained, was legal and was executed 
cally, that is, was done not only by ſuch as had power to do it, but after the 
{mal manner preſcribed by Law. Thus a minor, who has ſold part of his land- 
ach eſtate, has made conveyances of it, received payment of the price, and granted 
an acquittance of it with conſent of his curators after that formal manner ap- 
pointed by Law; may, if he has been hurt by the ſale, be reſtored againſt it. 
But if the price was paid to his curators, he muſt make reſtitution of every far- 
thing of it, ere he can himſelf be reſtored ; no matter whether it was or was not 
employed to his utility : for the Law enquires not in this caſe into that ; becauſe 
the buyer is in no fort culpable, and omitted nothing of all which the Law made 
ncumbent on him. He made his bargain fairly with thoſe who were empowered 
o bargain with him, and he paid the price to thoſe to whom the Law allowed 
him and he could have been compelled to pay it. The whole price therefore 
muſt be repaid to him, ere the minor can be reſtored againſt the ſale. If it was 
not employed to his utility, he muſt ſeek reparation of his damage from his cura- 
tors who have miſemployed it; and can ſeek it from them alone. In the ſame 
manner, if a purchaſe was made for him, he muſt reſtore not only the thing he 
bought, but alſo all the fruits it yielded during his poſſeſſion, F. iſt Dec. 1708, 
Creditors of Rothemay. But ſuppoſe the buyer to have paid the price not to the 
curators, but to the minor himſelf, here he did what he ought not to have done 
({ 452, 468, 512.). Therefore he is not entitled to have reſtitution of more 
of the price made to him, than he proves was employed to. the utility of the 
minor, Di. 61. For Law preſumes the minor to have thrown the money away, 
and to have been thereby leſed. So it obliges him neither to prove nor to reſtore 
any thing, but lays the burden of the proot wholly on theother party. = 
9 570. Minors are alone entitled to be reſtored in integrum. Therefore reſti- 
tution granted to them can be profitable to themſelves alone ; no others can rea 
benefit from it, unleſs their intereſt is inſeparably connected with that of the mi- 
nor, and cannot be divided from it. For in this caſe neceſſity makes it impoſſible 
to hinder the reſtitution of the minor from being beneficial to thoſe, whoſe intereſt 
b inſeparable from his. 5 
Reſtitution granted to a minor being beneficial to himſelf alone, it cannot be 
profitable to cautioners, or others, who have either expreſsly or tacitly 
become ſurety for him. Thus, if one lends money to a minor, and takes 
cautioners bound either jointly and ſeverally with him or for him, the obligation 
i the minor may be ſet aſide, but the cautioners will notwithſtanding remain 
bound: for a creditor, who has been ſo cautious as to exact ſureties from a 
minor, ought not to ſuffer by his caution. - 
Reſtitution is not in Scotland, as it was among the Romans, held to 
be an extraordinary remedy ; it is an ordinary one. Minors therefore may have 
immediate recourſe to it in all caſes, in which they are hurt; whether they are 
or are not able to recover reparation of their loſs by other means. For it is not 
heir ultimum remedium ; minority and leſion are ordinary reaſons of reduction, 
Which, if they are verified, muſt be available to get hurtful deeds ſet aſide, Du. 
7 March 1637, Vernock.—1ſt Dec. 1638, Stewart.—St. 2d July 1667, Lord 
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1. It may be remarked, that actions brought in order to obtain reſtitution 
[ G capite minorennitatis et læſionis, can be brought before the Lords of Seſſion 
if "one, For the reſtoration of minors is a matter of high juriſdiction, and is com- 
2 (icnt to thoſe judges alone, who have a nobile officium and a prætorian power. 
1at elides, it is uſually ſued and given by way of reduction. e 
rd- nors 571. The perſons, who are reſtored ex capite minorennitatis, are mi— 
ut : : Aha have during their minority done deeds hurtful to them. Therefore, the 
ole "'Ileve of reſtitution is not competent to the church, to the poor, to corporations, 


o holpitals, or to any communities; becauſe, if it belonged to them, it would 
| Is 5 G have 
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have no end. Thus it would in ſome fort hinder the whole world from havin 
dealings with them, fnce nobody would chuſe to have dealings with cho 
who were perpetually liable to be reſtored; and it would make the affairs of mau. 


kind remain ever on an uncertain footing. 


'T I T-LE - RV. 
Of Ideots, mad Men, dumb Men and deaf Men. 


& 572. FPVERY one acquires, as ſoon as he comes of age, the abſolute 
| diſpoſal of his own affairs; becauſe he is preſumed to be capable 
of managing them, without the affiſtance or intervention of others (§ 543.) 
But every preſumption mult yield to the truth; and one who is incapable ouglt 
not to be allowed to have the ſole and abſolute diſpoſal of them. 

One may be incapacitated either by nature, or by Law, from managing his 
own affairs; by nature, when he is not of found mind, and has not the ute of 
reaſon ; by Law, 1) When he is interdicted; 2) When he is inhibited. 

$ 573. Thoſe, who are incapacitated by nature from managing their own af- 
fairs, becauſe they are not of ſound mind, and have not the uſe of realon, are 
called Ideors and mad men. TO 

It would not be eaſy to give a definition which would mark their condition 
with more preciſion. Almoſt every creature poſſeſſed of the human form, hath 
ſomething of the faculties of his kind; ſome enjoy more, others leſs vigour of 
mind; a remarkable gradation takes place among the individuals of the ſpecies; 

7 and thoſe, whoſe powers are ſo feeble or ſo little uſeful to them that they may 
be ſaid to be totally deprived of reaſon, fall under the denomination, of which 
we are treating in this Title. | 5 

Ideots and mad men agree in this, that they are both of them deprived of the 
uſe of reaſon. But they differ in ſeveral reſpects ; and it would not be difficultto 
throw out a variety of curious facts concerning them. The following character 
{tics are. remarkable. | ET IS | 

Ideots are ſuch as are ſlow, ſtupid, inattentive, and undiſcerning ; they hare 
few ideas; and ſeem to be almoſt entirely deprived of thoſe mental powers, which 
are peculiar to rational creatures. Whereas mad-men want not either ideas, ot 
the ordinary faculties of the human mind, but are deprived, by an over-heated 
or diſturbed imagination, of the right and ſober uſe of them. 2 

The mind is connected with the body; the powers of the one may, in ſome 
ſort, be ſaid to be dependent on the conſtitution of the other; and the texture af 
the material has been thought by ſome to determine the energy of the intel. 
gent part of man. Dai EN is reported to have affirmed, that he would not hai 

-attempted to murder his King, if he had been blooded the day, on which 

he made the attempt. The writers on phyſiognomy, I mean that extenſive kind 

of it which conſiders the harmony and the connexions obſervable between the 
conomy of animal bodies and the diſpoſitions of their minds, have ſaid much 

on this matter; and their theories are ſomething confirmed by the very 100s 

of perſons deprived of the uſe of reaſon. I will not ſay, that the ſkulls of ideob 

are thicker than thoſe of other men; or that the brains of mad-men are diſorde- 

cd, or diſpoſed in a way peculiar to themſelves : for experience ſeems not to hade 
eſtabliſhed the truth of this obſervation. But thus much is certain, that their e- 

' ternal appearance is different from that of others. Ideots are remarkable fora dul 

—— ſtupid, inattentive look; mad- men for a briſk, lively, and ſpirited one. Hence i! 
common to ſay, Such a one has an ideotical or mad look.“ The former ſeen 

hardly to have ſpirits to creep along; tis with difficulty that they drag their my 
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er one another; and every ſtep they take marks the imbecillity of their minds. 
Bit the mien of mad men is bold and majeſtic and full of energy; they move 
with eaſe and with ſpirit ; and, as SOLOMON expreſſeth it, they ſpeak with their 

et“. | wt 2 
f The feebleneſs, with which ideots diſtinguiſh every exertion of their powers, 
xtends itſelf even to the government of their tongues ; they have not acquired 
he free uſe of theſe, and are thereby in ſome ſort deprived of the powers of 
eech. Hence they are ſometimes called fatuous perſons. But mad men labour 
zot under this defect F. 

'Tis ſeldom that one can continue in an uninterrupted flow of high ſpirits ; 
the force of nature is in human kind eaſily exhauſted ; and fits: of high ſpirits 
xe uſually, in mad men, followed by others of melancholy. filence and deſpair. 
Thus they are liable to remarkable changes; and a ſtate of elevation and one of 
lepreſſion alternately ſucceed one another, ſometimes periodically, ſometimes in 
n irregular manner. But ideots uſually remain in one and the ſame uniform 
tate of childiſnneſs and ſtupidity ; and are not ſubject to changes in their con- 
dition. | 5 8 8 3 | 

By theſe and other characteriſtics mad men and ideots are diſtinguiſhed. They 
are incapacitated from managing their own affairs, becauſe they are not of ſane 
mind, have not the uſe of reaſon, know not what they do, are ignorant of their 
own utility, have no will of their own, and are liable to be cheated by every one 
who can be ſo profligate as to think of impoſing on them. But the Law does 
not abandon them to the mercy of the world ; it takes them under its own pro- 
tion, and provides for them perſons to take care of them. Theſe are their 
own neareſt relations. A £ 

For ſuch as are related by blood may be preſumed to have the ſincereſt af- 
feckion for one another, and to be moſt diſpoſed to take care of one another. 
Belides, it is more the duty of ſuch as are connected by the ties of nature, than 
of others, to take care of one another when in diſtreſs ($ 418.). Hence Law 
calls their neareſt agnates to the guardianſhip of ideots and mad men, 1585, 
$3: E | e e | 

\ 574. But that theſe may be entitled to the tutorſhip of their furious or fatu- 
0u5 relations, 1) It is neceſſary that they be males; for women cannot be tutors 
of Law (F 419.). 2) They muſt be the neareſt males, who are related to the 
| idcots or mad men on the fide of their fathers ; for relations ex parte patris are 
alone called agnatcs, But it is not neceſſary, that they be males, who connect 
their propinquity to the ideots or mad men by males alone ; for all relations ex 
parte parris are, in the Law of Scotland, called agnates, whether they connect 
"cir propinquity by males or by females, F. 23d Feb. 1710, Moncricf. 3) They 
muſt be of lawful age, i. e. of that age, of which Law requires them to be, and 
mich, according to the opinion of thoſe who have written on the Law of Scot- 
and, is that of 25 years. But one may be allowed to doubt of the truth of this 
Pltion; the common arguments, brought to prove it, appear to be inconcluſive. 
lis true, the act of parliament 1585, c. 18. refers to the diſpoſition of the com- 
h or civi Law. But it is no leſs true, that the reference is made to determine 
the relation, not the age, of that perſon, who ſhall be lawful tutor of fatuous or 
lous perſons; not a word is ſaid of the age. Beſides, the argument, brought 
wm the Roman Law, ſeems to prove not only that it is not neceſſary to have 


attained 


. 
* 


* | a» . .* ol | . 5 o *» » 0 
3 c. vi. v. 13. See a curious diſſertation written by Heinneccivs de inceſſu animi Indice. 
eots a 


* re ſometimes called raturals, and natural fools ; becauſe ideotiſm is uſually natural, it is born with 

"os and ſeldom ſupervenes after one is come of age, Mad men are ſometimes called furious perſons, becauſe 
are ulually furious in reality. | | 

% > antient times the king had the care of the Hates of fatuous perſons, enjoyed the profits of them, and 


* and only to provide the unhappy proprietors with nece/aries, R. M. J. 2. c. 46. But the cuſtody of fu- 
ones belonged to their relations, J. it. R. I. c. 24. $1, 5+ 
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attained the age of 25 years, but that it is ſuffieient for one to have attained that 


were, by the Romans, held to be minor, and were ſubjected to the care of other, 


ceſſary to make one capable of being a tutor of Law, the only ſolid argument, 
which can be brought for the opinion, is that drawn from the words, or from the 
extenſion of. this act 1474, c. 51. by which it is enacted, that a /awful mw 
ſhall be of the age of 25 years. 4) He muſt not. lie under any other either le 


of others (F 410, 419, 427.) 


with them (5 420.) Beſides, every one, who is of age, is preſumed to be able 


that it may be ſerved before him. ?Tis true, it may be ſerved by any judge who 


to the macers or to other commiſſioners ſpecially nominated by the Court of del 
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of 21, in order to be capable of holding the office. The reaſon, for which the 
age of 25 years was defined bythe Roman Law, is, becauſe all perſons under | 


But they reckoned it, for it is in itſelf abſurd, that one, who is himſelf under 
the tuition of others, and is not entruſted with the power of managing his own 
affairs, ſhould have the care and management of the affairs-of others ($ 410.), 
By confequence that. age, at which one is held in any country to be of age, ma 
well be thought to make him capable of being a tutor of Law uv it, unleſs he jg 
by expreſs ſtatute, incapacitated from holding the office. Thus in Scotland one, 
who has attained the age of. 21 years, muſt be held to be capable of being tutor 
of Law either of an ideot or of a mad man, becauſe every oue, -who has at. 
tained that age, is held by the Law of Scotland (4 545.) to be major, and to be 
caroble of the moſt important truſts. For Law holds every major to be, the young 
as well as the old, equally perfect men, and to be equally worthy ef its conf- 
dence, unleſs it has, in any caſe, ſaid otherwiſe expreſsby. By conſequence, one, 
who has attained the age of 21, mult be as capable of having the guardianſhip 
of an ideot, as one who has attained that of 25 years; for the one ſeems not to be 
prohibited any more than the other. Tis true, the act of parliament 1474 
c. 51. makes the age of 25 years neceſſary for: rendering one capable of being 
a tutor of Law. But this act, it is evident, relates to pupils alone, and cannot 
be extended to-ideots or mad men. Indeed, if it is true, as moſt of the yri. 
ters on the Law of. Scotland have ſaid, that the age of 25 years is in all caſes ne- 


ga] or natural diſability, by which he is incapacitated to take care of the affair 
8 575. But the neareſt agnate is not hf jure entitled to take upon himſelf the 
care of his unfortunate friend, and the management of his affairs. He may be 
himſelf incapable of managing them (5 574.); and ought therefore to be found 
in a legal and formal manner to be capable, before he be allowed to intermeddl 


to manage his own affairs (S 545-). Therefore, he muſt be proved to be inc 
pable of managing them, ere it can be lawful for any one to take the manage 
ment of them upon him; and the Law hath preſcribed.a way, in which this {ball 
be done. © 

Firſt; A brief muſt be.iſſued from: the chancery, and ſhould be preſented to 
the Judge-ordinary, within - whoſe territory the fatuous or furious perſon relies 


has power to impannel a jury; for its direction is, as is uſual in all briets, lt 
blank. But it is proper to ſerve it before the Judge within whoſe territory the ur 
happy perſon reſides, becauſe the condition of every one is beſt known to thole, 
who live in his neighbourhood, .and have thereby acceſs to ſee and to hear about 
him. But extraordinary caſes ſometimes happen; the brief may be directed either 


on; and aſſeſſors may be appointed to theſe. Fa | 
This brief is called the brief of idiotry, if the perſon, to whom it relates , 
an ideot ; and the brief of furioſity, if he is a furious one, The tenor of it mW 
therefore be varied according to theſe circumſtances.  -In the caſe-of ideotilm 
is as follows: Vicecomiti et balivis fuis de ſalutem. Mandamus vob 
et præcipimus, quatenus per probos et fideles homines patriæ, per quos IC! „ 
tas melius ſciri poterit, magno ſacramento interveniente, diligentem ct fidele 


. 98 . e 3 1 1 00 
inquiſitionem fieri faciatis, ſi B. fit incompos mentis, fatuus et naturaliter . 
ſic quod timetur de alienatione tam terrarum ſuarum, quam aliarum rerum mon F 


* 
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ot immobilium? et quamdia ſuſtinuit iſtam fatuiratem? Et ſi ſit, quis fit tunc 
« propinquior conſanguineus dicto B.? Et ſi ille propinquior fit ſuæ rei providus, 
et potens cavere idonee de adminiſtratione rei alienæ? Et ſi fit legitimæ ætatis? 
t quod per dictam inquiſitionem diligenter factam, eſſe inveneritis, ſub. ſigil- 
s veſtris et ſigillis eorum qui dictæ inquiſitioni intererunt faciendæ, ad capellam 
« noſtram mittatis, et hoc breve.“ In the caſe of madneſs, in place of thoſe words 
litinguiſhed by Italic characters, theſe are ſabſtituted, prodigus et furioſus, viz. 
« quod _— tempus e wa modum expenſarum habet, ſed bona et poſſeſſiones 
dilacerandas et diſſipandas profundit? Et quamdiu ſuſtinuit illam furioſitatem?ꝰ 
Secondly, This brief muſt be preſented to the Judge, before whom it is to be 
erved; and muſt be ordered by him to be executed by his officer ſpecially upon 
the fatuous or furious perſon himſelf, and generally upon all others, after the 
ame manner with the brief of tutory (S 420. ). 
Thirdly ; After the induciæ on which it is executed are paſt, and the day on 
which it is to be ſerved is come, an inqueſt or jury of 15 men muſt be impan- 
neled by the Judge, to enquire into the preſent condition of the perſon alledped 
to be fatuous or furious, and into the other points on which their verdict muſt 
he returned. | | | | 


, Therefore, fourthly, Proof muſt be made of his ideotiſm or madneſs. And 
> WH upon this matter two points muſt be conſidered by them, his preſent condition, 
dad the time during which he has been non compos. ; 
B 


His preſent condition ought regularly to be proved by an open exhibition of 
the fatuous or furious perſon, Da. 31. For it is, ſtrictly ſpeaking, impoſſible for 
2 jury to find that one is fatuous or furious at that individual point of time at 
which they return their verdict, unleſs he is actually preſent at that time before 


1ible, that ſatisfactory proof may be brought of one's preſent condition from 
| his condition in times paſt, and from the nature of his diſeaſe. It may have 


. caſes to exhibit the fatuous or furious perſon to the jury; *tis ſufficient that evi- 
1 lence be brought which convinces them concerning his preſent condition; and it 
" muſt ex neceſſitate be, in all caſes, in their breaſts to determine concerning the 


nture of this evidence. But it is their duty to demand to ſee him in all caſes, 


cilvely concerning his ſtate. 

The jury muſt enquire not only into his preſent condition, but alſo into the 
ume during which he has been or compos, 1475, c. 66. becauſe every thing 
done by one, deprived of the uſe of reafon, is null. So every thing done by one 
ater the time, from which it is found by the verdict of an inqueſt that he has 
not had the uſe of his reaſon, is ipſ jure, and may be declared both to have been 
nd to be null and void, without any other evidence; for the verdict of an inqueſt 
| probatio probata, creates a preſumprio juris, and affords inconteſtable evidence 


Maxell, 


oll 5 | . BY: was | 7 
9 lis plain from the nature of the thing, that the paſt condition of the ideot or 
ell. mad man is provable by witneſſes alone, who have ſeen his behaviour, can de- 


pole to the abſurdity of his actions, and can, if required to do it, inſtance in 
particulars of his conduct, from which it may be impoſſible not to believe him to 
bare wanted the uſe of reaſon. | | 


null | ov | 
jm It FI; The jury, after they have found one to be non compo, proceed to en- 
obo e, whether he, who claims to be his tutor and to have the care of him and 
elt of his affairs, is that perſon, whom the Law calls to the office. Therefore they 


caquire whether he is 1) His neareſt male agnate, 2) Is of lawful age, 3) Is 
areful of his own affairs, 4) Can find proper caution that he will be careful in 
lhe management of the affairs of others, and 5) Is not diſqualified from holding 
lie office either by a natural or by a legal incapacity. Upon proof being made 
5 H to 


their eyes. But evidence of preſent facts may be got from paſt ones; and it is 


continued long, and it may be periodical. *Tis not therefore neceſſary. in all 


a which they cannot otherwiſe ſatisfy their own conſciences, or pronounce de- 


0! the Ideotiſm or madneſs of the fatuous or furious perſon, Fo. th Feb. 1704, 
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to them of each of theſe particulars, they ſerve the claimant lawful tutor of the 
fatuous or furious perſon. TIES EIT WH Tor e | 
On this the Judge, before whom the ſervice proceeded, interpoſes his author. 


ty to it, and returns the original brief with all his proceedings upon it to the 
cChancery, from which it iſſued. As ſoon as the return is made, the perſon qr. 


ved ought, like other tutors ($ 432.), to find caution. 1 
After he has found it, and no ſooner (5 420, 490. ), a letter of tutory may be 


| granted, ſigned either by the Director of the Chancery, or by his deputy, to the 


perſon whom the jury have found and have {ſerved to be the lawful tutor of the 
Ideot or mad man. This letter is a decree of Chancery, nominating, - conſtity. 
ting, appointing, authoriſing, and impowering him who is ſerved, to be tutor of 
the ideot or mad- man, to take care of his perſon, to manage his affairs, and ty 
do the duties impoſed by Law on tutors (See Titles VI. and VIII.). 

§ 576. One, who is entitled by Law to have the tuition of a fatuous or furi. 
ous perſon, is not like a tutor of Law (§ 422.), bound to cauſe himſelf to be 
ſerved within any limited time; for he is never excluded from the office, till he 
has renounced it. So he may cauſe himſelf to be ſerved at any time, at which 
he pleaſes to take upon himſelf the care of his relation, and to aſſume the ma- 
nagement of his affairs, Du. 22d Feb. 1628, Colquhoun, provided he has not fe. 
nounced. For a renunciation excludes him from the office forever. 

But the neareſt agnate of the delirious perſon may be diſabled either by 
temporary, or by a perpetual incapacity from holding the office. In this caſe the 
one, who is next in propinquity to him, is entitled, in the mean time, to be fer- 
ved. But the other who is incapable, having not renounced the office, retains his 
right to be ſerved and to enter upon it as ſoon as he ceaſes to be incapable. Thus, 
if the neareſt agnate is a minor, he is entitled, as ſoon as he comes of age, to be 
ſerved even tho another fhould have been ſerved in the mean time. 

§ 577. But thoſe relations who are entitled by Law to have the guardianſhip 
of the fatuous or furious, may either refuſe or delay to take the charge of then, 
by cauſing themſelves to be ſerved their tutors ; the Law does not in this caſe leave 
them defenceleſs, but grants power to the King to give them tutors by his Ex 
chequer. For perſons, who are by ideotiſm or madneſs deprived of the ule of 
reaſon, may be compared to children, ſince they are at leaſt equally incapable 
taking care of themſelves and of their affairs. Hence it is lawful to the King, i. 
deed the public utility requires, that power be allowed him, to give tutors to uch 
as want them, in the one as well as in the other caſe; for the diſpoſition of 
Law ought to be the ſame in all caſes, in which there is the ſame reaſon for its be- 
ing ſo. Therefore tutors may be given by the exchequer to perſons, who art, 


either by ideotiſm or by madneſs, deprived of the uſe of reaſon, as well as to thoſe 


who through nonage have not attained it. Tis true, theſe tutors-dative can nee! 
exclude the tutors of Law : for the latter may cauſe themſelves to be ſerved at 
any time they pleaſe to* accept; and as ſoon as they are ſerved the nomination 
of the former becomes void. But in the mean time, before thoſe who are ef. 
titled cauſe themſelves to be ſerved, the tutors-dative have the ſame power, al 
lie under the ſame obligations to manage the affairs of the ideots or mad men cor 
mitted to their care, which tutors of Law would have, if they were ſerved, Du. 
22d Feb. 1628, Colquhoun,—G. 67,—ÞF0. 28th Feb. 1710, Moncrief. 

But it muſt be remarked, that a father ſeems not to have power to name du: 
tors to have the tuition of his children after they come of age. ?* [1s true the 
Law empowers him to name both tutors and curators to them during their non- 
age. But the office of thoſe nominated by him determines as ſoon as the chil: 
dren come of age; and the guardianſhip of fatuous or furious perſons devolves oll 
thoſe, who are called by Law, 1585, c. 18. to take care of them. It would not 
however be a great extenſion of it to allow a father to name perſons to be tutors 0 
his fatuous or furious as well as of his infant children ; for he has the greatelt a 
fection for them, is moſt anxious about their welfare, and may be preſumed to be 
moſt capable of providing for it, (arg. & 406, 407.). 70 

| | * 
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6578. The diſpoſition of Law ought to be the ſame in all caſes, in which the 
-xion of it is the ſame. Therefore it is no matter from what cauſe the want of 
the uſe of reaſon ariſes, whether from ideotiſm, madneſs, deafneſs,” dumbneſs, or 
z perpetual diſeaſe, & 4. J. de curat. I. 2. F. cod. for Law diſtinguiſhes not between 
the different cauſes, by which perſons may be deprived of the uſe of it. All into 
which it enquires, is the truth of the fact, whether one is or is not deprived of it 
by a cauſe, which uſes to make the deprivation perpetual ; for a phrenzy, which 
b only temporary, v. g. which ariſes from the heat of a fever, is not a ſufficient 
cauſe for ſubjecting the delirious perſon to the tutorſhip of others, becauſe the in- 
capacity will be removed, as ſoon as the violence of the diſeaſe abates. 

9579. The duties, the obligations, the powers, and the rights of thoſe, who 
have the guardianſhip of perſons deprived of the uſe of reaſon, are the ſame with 
thole of the tutors of pupils. ?Tis needleſs therefore to go into the detail, and 
o make a minute repetition of theſe (S See Title VI. VIII.). I ſhall content 
myſelf with making the following obſervations : | 


vide them with the decent comforts of life in as frugal a way as poſſible. For 
money ought not to be ſpent in purchaſing fineries to them; hence the Law ſays 
invenet iis neceſſaria, R. M. J. 2. c. 46. F2 5 | | 
Secondly ; They are bound to do all which they can do to hinder the perſons, 
committed to their care, from doing harm either to themſelves or to others. In- 
deed, if they are negligent of them, they are culpable, and are therefore liable 
to be puniſhed with an arbitrary puniſhment proportionable to the circumſtances 
of their delinquency, J. 14. F. de off. præſid. /. ft. R. I. c. 24. F, 2, 5. 

Thirdly ; They ought not to ſpend money on their education, unleſs they ſee 
ſome probable proſpect of the poſſibility of their being either cured or bettered 
by it; for they ought to do, what they can do, to get them cured. 
Fourthly ; All deeds, done by perſons found by the verdict of an inqueſt to be 


fore liable to be ſet aſide, ex capite furoris aut dementie, without other evidence than 
that of the verdict of the jury; for it is probatio probata, and affords inconteſt- 
able evidence, ſince it is à proof found and proved to be true by the ſolemn de- 
claration of the jury. 1 48 505 
RF But it is not neceſſary, that one hath been found by the verdict of an inqueſt 
fatuous or furious, in order to make deeds done by him during his phrenzy liable 
to de ſet aſide ex capite furoris aut dementic. Every deed done by one, who is 
actually at the time of doing it deprived of the uſe of his reaſon, is liable to be 
ſet aſide ; whether he is alive or dead, lives in Scotland or in another country, 
has or has not been found by a jury to be fatuous or furious. Tis true, it muſt in 


he was deprived of the uſe of his reaſon at that time, Q. A. c. 29. & 3.—Du. 
26th Fuly 1638, Loch.—H. 537.—Þe. 13th Feb. 1700, Aird. = 
Fifthly ; Tt muſt be remarked, that one, who has been found to be an ideot, a 


ng to the form of the Law of that country, cannot be held in Scotland to be an 
deot, a mad man, a lunatic, or to be deprived of the uſe of reaſon. For no proof 
me, no judgment given can hurt one who was not a party to it, tit. C. inter 
alias acta, J. 47. F. de re jud. ſo it cannot be effectual againſt one, who lives in a 
country different from that, in which it was taken; becauſe one is not, by 
ay ſummons, amenable to courts to whoſe juriſdiction he is not ſubject, arg. R. 
. . 3. c. 32. $ 21, 22.—Fa. II. 70. Beſides, the Law of Scotland hath pointed 
"ua particular way, in which it ſhall be tried and determined, whether one is 
tprived of the uſe of reaſon, and whether the character of being an ideot, a 
nad man or a lunatic ought conſtantly to be affixed to him. If this way is not 
dloged, the general character cannot be affixed to him, becauſe it is not ſtamped 

5 | in 


Firſt; The tuiors of perſons deprived of the uſe of reaſon are bound to pro- 


deprived of the uſe of reaſon, are iþ/o jure void, Q. A. c. 29. F 3. and are there- 


this caſe be proved, for it is competent to prove it otherwiſe than by verdict, that 


mad man, a lunatic, deprived of the uſe of reaſon, in any other country, accord- 
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in the proper manner; and it will be neceſſary in every particular caſe to prove 
that he was deprived of the uſe of reaſon at that particular time, at which od 
caſion requires it to be proved. But this proof can have effect in that particular case 
alone, to which it relates; and a new one muſt be brought on every new occaſ- 
on. The verdict of the jury is alone that evidence which relates to every caſe 
and on which one can found on every occaſion, becauſe it decides generally con. 
cerning his flate, Therefore it is in Scotland lawful at any time to have inquiſti. 
on made by a jury into the ſtate of any one whois alive, and to have the preciſe 
point aſcertained by their verdict, from which he was non compos. The conke. 
quence of which declaration is, that every deed done by him after that time is 
he jure void, and may be, either by an action ef reduction, or, in ſome caſes, by 
exception, declared to be ſo. | TOFRIFS © 
9.580. This ſpecies of tutory determines, among other ways (5 See Title VII) 


J 


as ſoon as the perſon ſubject to it comes to be of found mind, and is reſtored to 


the uſe of reaſon. Hence every thing done by him during thoſe lucid inter. 
vals, at which he has the ute of his reaſon, is valid, R. M. J. 1. c. 30. 5 ;, 
4.—1. 6, 7. C. de cur. fits ioſi.—arg. Q. A. c. 29, F 3. Thoſe therefore 


who have dealt with him or have acquired from him at any of thoſe times, are 


entitled to prove that he enjoyed the ſober uſe of it at the times at which he made 


the deeds in their favour, and to avail themſelves of this plea, in order to hinder 
them from being let aſide. *Tis true the verdict of the jury is proof of his condi- 


tion always till it is diſproved; and the preſumption muſt, in moſt caſes, be made 
againſt every thing done by him after the time from which he is found to have 
wanted his reaſon; becauſe one, who has once been found to be deprived of it 


may well be preſumed to continue ſo, unleſs he, who dealt with him, proves hin 
to have had a lucid interval. For it is an eaſy matter for one who deals with a 
mad man, indeed he would be but a ſimple rogue who ſhould not take care, to 
make the deed done by him appear ex facie to be a rational one. Befides, it is 
probable that advantage hath been taken of a man, who has been once dil 
ordered. The only caſe therefore, in which one may preſume for the deed, 
and relieve him to whom it is granted from the 07795 probandi, is, when the con- 
dition of human affairs and the intereſt of commerce impoſe not any neceſſity 
on one to enquire minutely into the condition of thoſe he deals with, v. g. if one 
buys goods in a ſhop, or in a public market, from one who appears to be like 
other people: for one who males bargains about moveables, is not bound to 
make enquiry into a circumſtance ſo ſingular as that, whether thoſe, with whom 
he deals, have not been found by the verdict of a jury to be deprived 
of the ule of reaſon. Such an obligation would lay an embargo on commerce, 
and would foon produce a ſtagnation of it. In other caſes, he ought not to be 
freed from the burden of proving the perſon, who hath granted the deed, t0 


have been of found mind at the time at which he granted it. 


But a jury may have been packed; they may have pronounced their verdi 
precipitately, without proper evidence; or they may have omitted to retill 


preciſe anſwers to thoſe points, into which they are ordered to enquire. Beſides, 


one, who has been found to be deprived of the uſe of reaſon, may be reſtore 
to it, and may become capable of dealing with others. The verdict of the Ju!) 
therefore may either be prevented from being returned, or ſet aſide after it i fe 
turned: for it is not like that of a jury pronounced in a criminal caſe, which 
cannot be impeached. Hence contentious litigations may ariſe concerning it & 


ther at the time of the ſervice, or after it is returned; and the remedies of advo 


cation, ſuſpenſion, petition, or reduction muſt be applied according to circumſtau- 
ces. In caſe it is ſerved before the inferior ordinary Judge, advocation is the proper 
remedy for correcting wrongs committed by him at any time before he is ficli, 
or has made his return to the Chancery. In caſe it is ſerved before the macers 


or other judges appointed extra ordinem by the Court of Seſſion, a Rar 
| | | tit! 
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ion to that Court is the proper remedy before they are functi or have made their 
turn. After they are fant, have made their return, and the writ of tutory is 
ſued from the Chancery, ſuſpenſion and reduction are the proper remedies; and 
the office of the tutors determines, as ſoon as their rights are ſuſpended or ſet aſide. 

$ 581. Perſons deprived of the uſe of __ are in the ſame ſtate with pu- 
pls Conſequently, the ſame privilege of reſtitution is competent in the one, 
which we have ſaid is competent in the other caſe. It is competent either to thoſe 
perſons themſelves, who have been declared by the verdict of a jury to be depri- 
ved of the uſe of reaſon, or to their . heirs. In the firſt caſe, it muſt be uſed 
within four years from the time, at which they are reſtored to perfect ſoundneſs 
of mind; in the other, within four years after their death. - 50 


55 
Of Interdifion. 


582. L' VERY one, it has been faid (F 572.), who is of age, has full power 
to manage his own affairs without the intervention of any other, 
mleſs he is incapacitated either by nature or by Law. But the brief, which has 
been explained in the foregoing title, relates to ſuch perſons alone, as can pro- 
perly be called fatuous or furious. Tis concerning their condition that it orders 
enquiry to be made. By conſequence they can alone be found by inquiſition 
to be unable to take care of themſelves, and by a grant of tutory be ſubjected 
to the power of their neareſt agnates. There is not therefore known in the Law 
of Scotland any brief of prodigality, which, acknowledging a man to be com- 
fur mentis, is iſſued in order to deprive him of the management of his own af- 
fairs, either becauſe he is thoughtleſs and prodigal, or becauſe he is not poſſeſſed 
n. of that energy of mind, which diſtinguiſhes ſome individuals of human race. 
The Law does not allow a common inqueſt, ſummoned on a brief iſſued out 
of the chancery, to deprive. one of the power of diſpoſing of his own affairs, 
unleſs they can find him to be actually non compos mentis. Ideotiſm and madneſs 
ne the higheſt degrees of inſanity, at which it is poſſible for man to arrive, and 
mne eaſily diſtinguiſhable by every jury. But no others than people of diſcernment 
ought to be allowed to determine the preciſe degree of facility, which is neceſſary 
or depriving one, who cannot properly be faid to be either furious or fatuous, of 
the power of managing his own affairs; that being a ſtrong violation of the na- 
ural rights of mankind. EE | | 
But one, who cannot be faid to be either an ideot or a mad man, may how- 
ever be very unfit for being entruſted with unlimited power over his own affairs. 
urn Weak, without being fatuous; extravagant, without being furious; facile, with- 
out wanting his reaſon ; he may be liable to be impoſed on by every ſharper, and 
may manage his affairs with little diſcretion. Thus, he might eaſily ſquander 
lis eſtate, and reduce himſelf to want, if he were truſted with the abſolute diſ- 
re- WY Pofal of it. The Law therefore attending to the different tempers, inclinations, 
ich paſtions, and abilities of human kind, hath thought it proper to invent a way, 
by which men may be ſecured againſt their own facility and profuſion. For this 
o- brpoſe, it interpoſes its authority on ſome occaſions, and in order to ſecure 
an- mem againſt both themſelves and others, lays them under a legal reſtraint, by 
oper N Werdicting them from the abſolute and unlimited power of managing their own 


, afairs. 


ces Bi laterdition may be defined to be * a reſtraint impoſed on one, on account of 
pe- ie facility of his temper, either voluntarily by himſelf, or judicially by proceſs 
tion at Law, which, after ſolemn publication is made of it, both incapacitates him- 
— | 1 e 
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ſelf from doing with others, and makes it unlawful for others to do with him 
* any deed,” which may be hurtful to his heritable eſtate, without the conſent 
of certain/perſons,? who are called his interdictors. From this definition it l 
plain, I. That interdictions are either voluntary or judicial. II. That perſons are 
interdicted on account of the facility of their tempers. III. That interdictionz 
muſt be folemnly publiſhed. IV. That the effect of them, after they are publiſh. 
ed, ist to incapacitate the interdicted perſons, V. From doing deeds, VI. Which 
may be hurtful VII. To their heritable eſtates, VIII. Without the conſent of their 
interdictors. enen of ee tn 391312 
From theſe axioms it will be eaſy to ſnew 1) Who may be interdicted; 2) 
To whom people may be interdicted; 3) The manner of interdicting them; 
4) The effects of inberdictio· 7. e eie 25 5 
8 583. People are interdicted on account of their facility (§ 582, ax. 2.) 
Therefore facile people can alone be interdicted, that is, ſuch as are weak, filly, 
or incapable of managing their affairs with diſcretion. "Thoſe, who have abi 
lities and diſcretion,” ſtand not in need of the aſſiſtance of others, and cannot he 
deprived of the right which all men naturally have to manage them. As little 
can ideots, mad men, or pupils; becauſe they have no underſtanding, can do ng 
deed, cannot concur: with their interdictors, and, beſides, are taken care of by 
Law after another manner. 1 | 
But | minors who have not curators, and all perſons of age, women as well a 
men, old as well as young, married as well as unmarried, may be interdicted; 
OR they are not either abſolutely non compotes mentis, or of vigorous under- 
tanding. 6.6618 | * 
8 584. One is interdicted, that he may have the aſſiſtance of his interdidoꝶ 
in the management of his affairs (§ 582. ax. 8.). Therefore theſe ought to be 
perſons capable of giving him aſſiſtance and advice in the management of them, 
From hence it follows, that one cannot either interdict himſelf or be interdicted 
1) To minors, 2) To perſons deprived of the uſe of their reaſon, for they ate 
unſit for giving others good advice about their affairs; or 3) To his own wife, 
or 4) To the wife of any other man; for a wife is always ſub poteſtate marii, 
So it would be abſurd, as well as contra bonos mores, to inveſt her with power either 
over her own huſband, Sr. 27th Feb. 1663, Milton, or over any other pet 
e | e e e 
But one may either interdict himſelf, or be interdicted to all others, who are ft 
for having power over the affairs of another; for inſtance, to his own ſon, if he 
is a proper perſon, /.1.$ 1. J. 2. F. de curat. fur. $91 

$ 585. Interdictions are either voluntary or judicial (& 582. ax. 1.).  Volun- 
tary interdictions are thoſe, which are impoſed voluntarily by one upon himſelf. 
'Tis'true, neither the Roman Law, J. 6. F. de curat. fur. nor the antient ſyſtem 
of the Law of Scotland, Ha. 2d Jul) 1607, L. Auchinbowie.— Ho. interdictiot, 
zoth Jan. 1618, Robertſon, ſeems to have allowed of voluntary interdictions, ift. 
poſed ſine cauſe cognitione. Experience, however, ſoon ſhewed the uſefulneſs of 
them. For few people are willing to bring an action, which might expoſe te 
imbecillity of their friend to public notice, and their own conduct, perhaps, '0 
obloquy and miſrepreſentation. The Judges themſelves had few opportunities 0 
knowing who ſtood in need of interdiction, and of interpoſing their author. 
But people of facile tempers might eaſily be prevailed on to interdict themſebe 
to perſons, with whom they were connected by the ties either of blood of d 
friendſhip. Hence the Law hath ſuſtained voluntary interdictions, and hath g. 
ven the ſame force to them which it hath given to judicial ones, Du. 11th Dec. 
1622, Seton. ; | | 

Voluntary interdictions, therefore, are ſuch as are granted extra- judicial by 
one who, being conſcious of his own facility, interdicts himſelf voluntarily © 
certain perſons, and binds himſelf to do no deed, relating to his heritable eſtate, 
* without their conſent.” The uſual way, in which they are made, is this: He f 
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; to be interdicted, grants to certain perſons a bond, by which he binds himſelf to 
do no deed, relating to his heritable eſtate, without the conſent of theſe perſons. 
Thoſe, to whom he grants the bond, and without whoſe conſent he obliges him- 
{f to do nothing; are called his interdifors. on 
The cauſe, for which perſons are interdicted, is the facility of their tempers. 
Tis not however abſolutely neceſſary to expreſs it in the bond; for few people can 
be brought to confeſs their own infirmities. Therefore all which is neceſſary to 
he done is, that a bond, obliging the interdicted perſon to do no deed without 
the conſent of thoſe to whom he interdicts himſelf, be granted by him to them. 
For Law will preſume, that there is good reaſon, why one who has granted a 
bond of this tenor, and has thereby deprived himſelf of the abſolute power of 
managing his own eſtate, ought not to be truſted with it; and that the facility of 
his temper was the very reaſon, for which the bond was granted, S/. 10th Nov. 
1676, Stuart. [Ot ee 11:99 bete ng) dlgony Sth Sn tured Þ 
$ 586. Judicial interdictions are * ſuch as are judicially impoſed-on one by de- 
« cree of the Lords of Seſſion, poſt cauſe cognitionem, after they have taken cogni- 
© zance of his facility, either at the ſuit of any of his relations, or: ex proprio motu. 
For judicial interdictions are of two ſorts ; either ſuch as are impoſed at the deſire 
of thoſe, who have a right to bring an action in order to get one interdicted by 
decree of the Lords of Seſſion, or ſuch as are impoſed hy the Lords themſelves, 
ex proprio motu, without any motion made, or action brought by any one for that 
purpoſe. | 0 21 


} 


of the friends of the facile perſon to bring an action againſt him in order to get him 


ns WT interdicted by decree of the Lords. This action may be ſued by any of his rela- 
ve tions. But it is ſurely moſt natural that thoſe, who are moſt nearly connected with 
n. him, ſhould ſue it, ſince they have greateſt intereſt in the preſervation of his eſtate ; 
ed ſuch, for inſtance, is his heir. It muſt be brought againſt that perſon himſelf, 


e v»hom they want to get interdicted; for he is principally intereſted in the ſuit, and 


e, muſt therefore be made a party to it. It is competent to be brought before the 
i. Lords of Seſſion alone; for interdiction is an extraordinary remedy, which thoſe 


alone, who have, like the Lords of Seſſion, a nobile officium and Pretorian powers, 
are entitled to apply. | | | TE TE 17 

In this ſuit the Lords take cognizance of the caſe, and enquire into the chara- 
der of the defendant, either by cauſing him to be preſented before theimſelves, 
or dy examining witneſſes concerning his conduct, or by both ways. For they 
may, indeed it is their duty to employ every mean of proof, by which they can 
m- beſt find out the truth. If it ſhall appear to them from the evidence taken by 


em do be interdicted, they do by their decree interdict him to certain perſons, whom 
on, they find to be moſt fit for having the power both of reſtraining him from do- 


. ing, and of authoriſing bim to. do ſuch deeds, as the Law ſays an interdicted 


derſon has not power to make. | 


the But the Lords are not bound to wait till application is made to them; they 
may happen to diſcover, in the courſe of a cauſe litigated before them, that one 
of b imple, and is liable to be made a prey by any who can be ſo wicked as to 
ity. think of preying on him. Therefore they interpoſe ſometimes their nobile oſſicium, 
Ive and, without waiting the deſire of any body, interdi& one ex proprio motu, St. 
| ; 7th Feb. 1681, Robertſon. | 15 % OR ACRE rents 
95 \ 587. * Interdictions lay, as it were, an embargo on the dealings of mankind, 
Nec. by ncapacitating the interdicted perſon from doing with others, and by making 
unlawful for others to do with him any deed, which relates to his heritable e- 
0 ate, without the conſent of his interdictors. There ought therefore to be 
y 10 Me legal way, by which the world may be made acquainted with the condi- 


tion 


- * This is tous of ee 


In order to obtain a judicial interdiction of 'the firſt ſort, *tis neceſſary for one 


them, that the defendant is of a facile, prodigal, or extravagant turn, and ought. 
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tion of the interdicted perſon, may come at the knowledge of the reſtraint im. 
poſed on him, and may be put in mala fide to deal with him; for it would be 
extremely hard, if people, who neither knew, nor could be ſaid to be Culpable 
for being ignorant of an interdiction, were made to ſuffer by their dealings with 
one who, they had reaſon to believe, had the management of his own affairs, 
as d in all reſpects to act like other men, and ſeemed to exert over hi 
eſtate the ſame powers, which others exerted over theirs. To prevent therefore 
the inconveniencies and the injuſtice, which might ariſe from an unblameable ig 
norance, and to put the world in mala fide to deal with interdicted perſons, the 
Law hath ordained every interdiction to be publiſhed, 1581, c. 119. 

* The manner, in which it muſt be publiſhed to the world that one is inter- 
dicted; is by. 1) Executing, and 2) Regiſtring a writ or letters of publication of 
the interdiction. Theſe letters of publication are * a writ, which is iſſued in 


name of the King at the ſuit of the interdictors, paſſes his ſignet, and is con- 


« trived:for making publication of the interdiftion.* Therefore they contain 1) 
A: narrative of the interdiction, 2) A command given in the name of 
the King to meſſengers at arms to execute and | publiſh the letters them. 
They contain a command iſſued in the name of the King, they paſs the ſignet, 
and they muſt be ſerved by the officers of the Law; they cannot therefore be 
iflued executed and publiſhed by the authority either of the interdictors them. 
ſelves, or of any other private perſons. They muſt be iſſued by public authority; 


i. e. by authority of the Lords of Seſſion; for they alone have authority over 


the Signet in matters belonging to their own juriſdiction, and are impowered to or- 


- der writs, which maſt paſs the Signet, to be iſſued. But it has been ſaid, that 
interdictions are either voluntary or judicial. If they are voluntary, then the bond 
of interdiction either does or does not contain a clauſe, by which the interdided 
- perſon, who grants it, conſents to the regiſtration of it in the books of. Council and 
Seſſion, that letters of publication and other neceſſary execution may proceed u 
' oFit. If it does contain ſuch a clauſe, no more is neceſſary than regiſtration 


of the bond. For an extract of the regiſtred bond is equivalent to a ſolemn de- 


cree of the Lords, and is a warrant for iſſuing” Letters of publication of the inter 


diction. If the bond does not contain ſuch a clauſe, it is neceſſary, that a bill be 


exhibited to the Lord Ordinary on the bills, praying his Lordſhip to grant wat- 
rant for iſſuing them. The deſire of this bill is always granted, provided proof 
is made to the Lord Ordinary, that a bond of interdiction has been granted; 
and proof of it ought regularly to be made by production of the bond itſelf. If 


the interdiction is judicial, then the decree of the Lords of Seſſion, by which 


they interdict the facile perſon, contains, among other things, a warrant for iſſuing 


letters of publication of the judicial interdiction. 
After letters of publication have been iſſued and have. paſſed the Signet, they 


muſt be executed cither by a- meſſenger or by. ſome other proper officer, at the 
market-croſs of the head-borough of the ſhire or ſtewartry, within which the in- 


terdicted perſon dwells. The formal manner, in which they muſt be executed, 1 
this : the meſſenger goes to the market-croſs of the head-borough of the (bir 
or ſtewartry, within which the interdicted dwells, and there calls aloud the 


avord** Oyez? three ſeveral times, in order to convoke the lieges and to make 
them attend to the publication of the Letters. After he has called ye 
three ſeveral times, he muſt read the letters of publication in an open, public an 
audible manner. Beſides,” he muſt leave a copy both of them, and of the exe⸗ 


cution of them, ſigned by himſelf, affixed to the market - croſs. t 
For all theſe ſoſemnities he muſt obſerve before two witneſſes; and he m 
return a proper execution of his obſervance of them. An execution is 4 ' 


©. ® This is true of inhibitions. 
I See the tenor of them in DarL as. 
I All, that follows, true of inhibition: 
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by which a meſfenger or other officer, employed to execute a lawful order ifiu- 
« ed by the King or by a Judge, certifies under his own hand and thoſe of the 
c witneſſes who were preſent and ſaw him execute it, that he has executed it.“ 
Therefore it muſt contain a minute and particular detail of the res geſta, in order 
to ſhew that every 1 wg of the forms br 58 by Law hath been obſerved by 
him, and muſt be ſigned by the two witneſſes as well as by. himſelf, 1686, c. 4. 
But it is not neceſſary, that that copy either of the letters themſelves or of the 
execution, which muſt be left affixed to the croſs, be ſigned by them; ttis ſuſfici- 
ent that it be ſigned by himſelf, and that they be named in it, 1693, c. 12. 
| ſay, the letters muſt be executed at the market-croſs of the head-borough of 
the ſhire or Stewartry ® within which the interdicted perſon dwells. But there is 
one exception to this rule; for if the interdicted per ſon dwells within either a 
bailiry or a ſtewartry r, either of royalty or of regality, they muſt be executed at 
the head-borough of the Bailiry or ſtewartry, in caſe there is one; 1597, 
„ 268, Thus, if one who lives at Glaſgow is interdicted, letters of publication 
of his interdiction muſt be executed not at Lanerk, the head-borough of the ſhire, 
but at the market- croſs of Glaſgow, the royal borough, within which the interdicted 
perſon dwells, But all heritable balliries and ſtewartries were aboliſhed, and the 
regiſters of hornings, inhibitions, and interdictions, kept in them, were ordained 
to be tranſmitted to his Majeſty's general regiſtry at Edinburgh, by act 20th 
6. II. for taking away and aboliſhing the heritable juriſdictions; it became 
therefore impoſſible, after this Law was enacted, to execute letters of publicati- 
on of interdictions at thoſe places, which had, before the act of Parliament, been 
the head-boroug hs of thoſe bailiries or ſtewartries, becauſe it made them ccafe 
to be bailiries and ſtewartries. Conſequently, all letters of publication of inter- 
dictions muſt at preſent be executed at the market-croſs of the head-borough of 
the ſhire or ſtewartry, within which the interdicted perſon dwells; except he 
dwells within the limits either of a royal borough, or of ſuch a borough either 
of regality or of barony as was not aboliſhed by the act, AM. 29th Feb. 1752. 
For by the act for taking away and aboliſhing the heritable juriſdictions it is ſpe- 
cally provided, that the juriſdiction, authority, privileges, and immunities, be- 
longing either to royal boroughs, or to ſuch boroughs either of regality or of 
barony as are independent of the Lord of regality or barony, ſhall remain to 
them and ſhall be poſſeſſed by them after the act, in the ſame manner as they 
would have done, if the act had never been made. So that if letters of publica- 
lon uſed to be executed at thoſe boroughs before the act, they muſt continue to 
be executed at them after it 5 Z 
Letters of publication of interdictions, which are not executed ar ſerved preciſe- 
ly in this formal manner, are not effectual againſt the lieges. i 
But they need not be ſerved upon the interdicted perſons themſelves : for in- 
terdictions are, in all caſes, ſufficiently notified to them; fince they proceed ei- 
ther on their own voluntary bonds, or on decrees of the Lords of Seſſion. But it 
3 impoſſible to ſuppoſe them to be ignorant either of the contents of bonds 
pov by themſelves, or of decrees to which they were parties, Du. 11th Dec. 
1022, Seton. 
** But few people uſe to be preſent at the execution of legal formalities; and 
thoſe few who uſe to attend to them, are low, ignorant people, who neither mind 
them nor know the meaning of them. Hence the Law does not account this 
form of executing letters of publication alone ſufficient for notifying interdiction 
0 1 | to 


”Y ſtewartry muſt in this place be taken for a tract of land, different from, independent of, and not com- 
E 2 a ſhire. Of chis kind there are now, I believe, no more than two in Scotland, Orkney and 
cu rig t. | 


11 A ſtewartry here ſignifies a tract of land. which is part of a ſhire; ſuch, for inſtance, was the ſtewartry 
ben andale, and that of Menteith; the former was part of the ſhire of Dumfries, the latter part of that of 


1. Tis otherwiſe with inhibitions. 
rue of inhibitions. 
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toithe world. Anxious about the ſecurity of the people, it hath, further/6rdajn. 
ed, that both the letters of publication and the execution of them ſhall be u. 
giſtred in the regiſtry of interdictions, within forty days from and after the day 
on which they were executed. For they are not regiſtrable aſter 40 days from it 
Conſequently, if they are not regiſtred before full 40 days have paſt: from the 
day of execution; they muſt be executed a- new and mult be regiſtred together 
with the new executions of them within 40 days from that on which they were 
laſt executed, 1.581, c. 119.— 1597, c. 268. They muſt be regiſtred both in the 
vegiſtry of interdictions, kept by the clerk of, and belonging to the ſhire, ſtewartry, 
or borough, within which the interdicted perſon dwells, and in thoſe of all the 
ſhires, ſtewartries, or boroughs, within which his immoveable eſtate is locally 
ſituated: or, inſtead of, inſerting) them in all thoſe, regiſtries, they may be regis 
ſtred in the general regiſtry of interdictions, kept at Edinburgh by the Lord-re- 
giſter and his deputies, 1600, C. 13.—D. II. 333. Jan. 1732, Stirling, 
Therefore, if they are not duly regiſtred-either in 2 the particular regiſtries, or 
in the general one, they are void, i. e. they are not eſfectual againſt the lieges; 
becauſe the: legal method, by which Law ordains them to be put in mala fide to 
deal with the interdicted perſon, has not been followed. One may know of an 
interdiction, before it be publiſned and regiſtred; this affords not, however, a good 
reaſon for ſetting aſide any deed granted by the interdicted perſon in his favour, 
For private knowledge of it is not ſuppoſed to put the lieges in mala fide to deal 
with the interdicted perſon; publication and regiſtration are indiſpenſably neceſ 
ſary; and the lieges are always preſumed by Law, preſumprione juris et de jure, 
to be ignorant of the interdiction, and to be in bona fide, till it is both publiſhed, 
C. Nov. 1586, Cranſton, and regiſtred, 1581, c. 119.—1693, c. 13, 14. For 
they are always, till the diligence is completed by doing the laſt ſtep of execs 
tion, allowed to believe, that it was never intended to be made effectual, or to 
be completed. e 7. 

But tho they have not been regiſtred in the general regiſtry, they are eſe- 
ctual with regard to all the immoveable eſtate of the interdicted perſon ſituated 
within a particular ſhire, ſtewartry or borough, in the regiſtry of which they 
have been duly regiſtred; provided they have been alſo. regiſtred in the regiltry 
belonging to that inferior juriſdiction, within which the interdicted perſon dwells 
For, if they are duly regiſtered in both theſe regiſtries, every body is held to be 
ſufficiently certified: of the interdiction in ſo far as it can concern that part of the 
.immoveable eſtate of the interdicted perſon, which is ſituated withm the limits to 
which theſe regiſtries extend. But the interdiction is null, and can produce no 
effects upon any lands ſituated in ſhires, c. where the letters and execution have 
not been regiſtred; for every body is preſumed to be ignorant of the interdiction 
as to theſe lands: fo that, if the heir of the interdicted perſon ſhall acquire either 
an active and paſſive title, by cauſing himſelf to be ſerved heir to the eſtate of 
his predeceſſor, or a paſlive one, by behaving as heir, he will be liable perſonal 
1y to all the debts of his predeceſſor, and all that part of his eſtate may be attached 
for them, which is not ſecured by interdiction, Sr. 11th Feb. 1662, Ramſay. But, 
if the letters and executions have been duly regiſtred in the general regiſtry of 
interdictions kept at Edinburgh, no part of it will be liable to be attached: for 
this general regiſtry is deſigned for the whole country; and regiſtration made in 
it is held to be made, as it were, in every particular regiſtry, and is effectual 
upon lands ſituated in any the moſt diſtant corner of Scotland *. | 1 35 


The act of parliament 1581, c. 119. ordains both the principal letters of publication and the pr 
executions, thoſe, to wit, which are returned by the officer employed to ſerve them, ſigned by himſel and Of 
Thoſe who were witneſſes of the ſerving of them, and which are preſented to be regiſtred ; it ordains theſe to 
de ſigned by the clerk, who regiſters them. In conſequence of this, an inhibition was found to be null, for thi 
among other reaſons, that the execution of the letters of inhibition was not marked and ſigned by the of 
B. go. But the contrary was afterwards adjudged, D. II. 329. 16th June 1727, Dutcheſs. of Argy#; 


juſtly, for it is ſaid, that interdictions ſhall be of no force or avail, if they are not . duly regilted;' and 2 


TI 
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in- ol 588. Publication, it has been ſaid, of the interdiction is a ſolemnity indiſpenſa- 
1 bly neceſſary, and abſolutely required by Law, in order to notify ãt to the people; 
lay ind private knowledge af it does not put them in mala fide to deal with the 
1 merdicted perſon: (& 389).). However there is one exception! to this rule: for 
the me Law holds thoſe, to Whom one is interdicted, to be in mala fide, even before 
her blication of letters of interdiction; provided they know he was interdicted to 
'ere themſelves, Ha. 22d Feb. 1612, Graham. Law preſumes them, pre ſumptione juris 
the de jure, to know of the interdiction, if they have accepted of it, vi gu if a vo- 
hy, uvatary bond of interdiction has been delivered to them; or if they have acted 
the he part of interdictors, after a judicial interdiction; or if they have ſigned an 
aly acceptance of it, Sr. 24th Fuly 1678, Giterſou-—D. I. 479, Dec. 1725. 
egi. Tenants. For one, who has accepted of the office of interdictor, cannot be igno- 
fe- rant of the interdiction. Therefore every deed, which would have been liable 
ing. to be ſet alide, if the letters had been publiſhed before it was granted to the inter- 
, or Wl dictor, muſt be voidable, in caſe it was granted after the Law preſumes him to 
ges; have known of the interdiction, tho before the letters were publiſned. It muſt 
le to be lo for this among other reaſons, that an interdictor cannot, any more than a 


an tutor or a curator, be auctłor in rem ſummͥmsͤ - ! 
00d But if the interdictor did not know of the interdiction, deeds granted to him 
our, are not, any more than thoſe granted to others, before publication of the letters 


of interdiction, liable to be avoided, Ho. interdiction, 19th Jau. 1621, Pringle. 


eceſ- One can hardly be ſaid to be an interdictor, unleſs he accepts of the office. Con 
jure, ſequently, one cannot well, before his acceptance, be held by Law to be in mala 
hed, , unleſs he either delays or refuſes to accept out of a fraudulent intention, in 


order to prevent deeds, granted to himſelf, from being liable to be ſet aſide. In 
either of theſe caſes, his fraud will ſupply the place of his knowledge and ac- 
ceptance. And, in general, it may be remarked, that it will be a violent pre- 


aſter he knew that he was himſelf named to be an interdictor of the grantor, 
li this is proved, and proof is alſo made, that he who granted it was a facile 


they weak perſon, and was hurt by granting it, it muſt be voidable, not indeed ex ca- 
iſtry fite interdictionis, but ex capite fraudis et circumventionts, For one, who knew 
yells the character and the condition of the grantor of it, may well be faid to be a 
0 be 


rogue, who wanted to defraud a poor weak creature. Indeed, all reductions of 


f the le:ds, granted by interdicted perſons before publication of the interdiction, ſeem 
its to to be reductions rather ex capite fraudis than ex capite interdiftionis, 
e no 


589. The lieges, it has been faid, are not held to be put in mala fide, till 


have the letters of interdiction and the executions of them are both publiſhed and regi- 
Gion ſired, But this ſeems to admit of one exception: for an interdiction is good and 
ither ltcctual againſt every body, after it is duly publiſhed, and before it is regiſtred; 
te of provided 1) the perſon, againſt whom it is pleaded, knew it was publithed, and 
onal- 2) it was duly regiſtred. For regiſtration is employed only for publiſhing it more 
ched lurely and more effectually. Therefore, if one knows it was publiſhed, regiſtra- 
But, uon is uſeleſs as to him. Beſides, it is no where ſaid, that the lieges are not 
ry of put in mala fide till the letters are regiſtred ; on the contrary, it is ſaid in all our 
: for books, that they are put in mala fide by publication. Iis true it is ſaid, that 
de in the interdiction ſhall be of no avail, force or effect, if the letters are not duly pu- 
Qual bliſhed. But it is effectual from the time of publication, provided it is duly regi- 
ired: fo that the regiſtration is drawn back to the publication of the iuterdicti- 
588. bu, provided it is proved, that he, againſt whom it is pleaded, knew it was pu- 
= ined. Indeed, if the party who founds on the interdiction does not prove, 
715 that he againſt whom he pleads it knew it was publiſhed, law will not pre- 
deſe io | er, oh | . ſume 
for this 1 45 Tr 
70 50 dot ſaid, that they ſhall be of no force, if they are not duly regiſtred and ſigned by rhe clerk. Inhibitions and 


* Wy reſpects they reſemble one another. 


ſumption of fraud againſt any deed, if it is proved to have been granted to one, 


Merditions $0 hand in hand in this reſpe&, and an argument may be brought from the one to the other: for in 
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408 Of Iuterdickion. ; 
ſume he knew it before the date of the regiſtration. So the burden of Ptoving 
chat he did know of it, is put on him, who founds his plea on the inter}. 
Con. „ ke | 


executed, in order to notify the interdiction to the world, and to put people i 


lay the ſame reſtraint both on the interdicted perſon and on the lieges, and inca. 
heritable eſtate of the interdicted perſon. Conſequently, as the effects produced 


diction, or letters of inhibition be uſed upon it, St. roth Nov. 1676, Stewart, 
But it muſt be remarked, that letters of inhibition, iſſued on a judicial interdiqt. 


*Tis otherwiſe with voluntary interdictions: for it ſeems not to be neceſſary to 


out the confent of his interdictors. No matter, therefore, whether it is or is not 
ſerved upon himſelf, provided it be ſerved upon the lieges, in order to put then 


executed and regiſtred, is to incapacitate the interdicted perſon from doing with 
others, and others from doing with him, any deed which may be-hurtful to his he- 
Titable eſtate, without the conſent of his interdictors. There are therefore ſome 


others, to which it is abſolutely neceſſary. What theſe are, it will be eaſy to ſhen, 
by conſidering 1) the powers which one interdicted has over his perſon, 2) 


heritable eſtate. 


the ſame powers, which either himſelf, if he had not been interdicted, would 
have had, or any other man who is not interdicted has. 


"veſted in the perſon, ſequirur per ſonam of its owner. Therefore it has no eff 
upon one's moveable or perſonal eſtate, Of courſe one, who is interdicted, ha 
over his perſonal eſtate the ſame powers, which he would have had in caſe he 


can grant perſonal obligations, after he is interdicted, in the ſame manner as he 
could have done before. So he can alienate them either for onerous, for rational 


ther inter vivos or mortis cauſa, 3) as well without as with the conſent of I 


his moveable eſtate. So every contract into which he enters, every bargain uh 
he makes, every obligation granted, every agreement made, every deed done 0 


would have been, if he had not been interdicted. Conſequently, it may oy 
foundation of diligence either againſt his moveable eſtate, by arreſtment, W. 


Zainſt his perſon by horning and caption, in the ſame manner as if he had 0 
been interdicted. The reaſon is, that an embargo would, in ſome ſort, be la 
on all commerce, if the effects of interdiction extended to the moveables 
dicted perſons. Moveables are eaſily conveyed from hand to hand; and th 


— oa, 


Book 


Wy 
| | 


590. I ſaid, that letters of publication of every interdiction mult be iſſued and 
wala fide to deal with the interdicted perſon. But inſtead of letters of publicati. 
on, letters of inhibition are ſometimes iſſued on an interdiction; which, if they 
are duly executed and regiſtred, produce all the ſame effects with thoſe, which 
letters of publication of the interdiction would have had. For they both of them 
pacitate them equally from granting and from acquiring deeds prejudicial to the 


by them are the ſame, it matters not, whether letters of publication of an inter- 


on, muſt be ſerved not only upon the lieges, but alſo upon the perſon interdidted, 


ſerve the letters of inhibition upon one who has voluntarily granted a bond in. 
terdicting himſelf; ſince the bond granted by himſelf is a ſufficient notification 
of the interdiction to him, and, beſides, reſtrains him from doing any deed with- 


in mala ſide. | . | 
$ 591. The effect of an interdiction, after the letters of publication ae duly 


things, which an interdicted perſon has power to do without their conſent, and I 


thoſe which he has over his moveable eſtate, 3) thoſe which he has over hy 


One who is interdicted has, notwithſtanding his interdiction, over his perſon 


By conſequence, interdiction extends not to that eſtate which accompanies, b 


had not been interdicted. Conſequently, he-can diſpoſe of his moveables, aud 


or for gratuitous cauſes; and this he can do 1) by any proper deed, made 2) er 


interdictors. For interdiction lays no ſort of reſtraint on an interdicted 2 
and produces no ſort of change on his condition, either quoad his perſon, or { 


him, muſt be as effectual againſt both his perſon and his perſonal eſtate, ® i 


poinding, or by any other diligence-by which moveables may be attached; oil. 


of intel 
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perty of them may be concealed as eaſily as the poſſeſſion of them may be tranſ- 
jerred from one to another. Conſequently it would be impoſſible for one, let 
him be ever ſo willing, to diſcover the true owner of every moveable! thing. 
Frauds therefore and impoſitions would be innumerable. Beſides, moveables have 
always been regarded by the feudal Law as of fmall value. For theſe reaſons 
it has conſidered every interdicted perſon to be in the ſame ſituation, quoad his 
moveable eſtate, and to have the ſame powers over it, as if he had not been 
interdicted. Conſequently every deed done by him, tho without the conſent of 
his interdictors, muſt make both his moveables and his perſon liable to be at- 
ached by all the fame diligences, to which it would have made them liable, if 
he had not been interdicted, Du. 11th July 1634, Bruce, —15th March 1637, 
Born. St. 11th Feb. 1662, Ramſay.—20th June 1671, Crawford. —24th July 
1678, Grierſon.—Po. 8th Feb. 1684, Davidſon.— H. 645. 
But it is otherwiſe with reſpect to his heritage. For no; deed done, by him, 
without the conſent of his interdictors, can be, in any ſort, effectual againſt it; 
no matter, whether it be a deed reſpecting directly his perſon, his moyeable, or 
his heritable eſtate ; for the Law intends interdiction to be a ſecurity. of the he- 
table eſtate of the interdicted perſon. Therefore, it minds not the appearance 
which a deed hath, but provides in general that, let it bear what. face it pleaſes, 
it ſhall, in nowiſe, afftet his heritage. m itt 
Heritage is not in this caſe uſed in its moſt extenſive ſenſe, for every thing 
which goes to heirs + it ſignifies rather res ſoli, lands, houſes, immoveables, and the 
appurtenances and acceſſories of theſe; and comprehends not thoſe things, which 
are perſonal, though they may be heritable deſlinatione. Thus interdiction ex- 
tends not to bonds granted to the interdicted perſon and his heirs, excluding his 
executors ; for theſe are parts of his perſonal eſtate, Da. 45. _ | 
Perſonal deeds, therefore, or obligations cannot be employed againſt the heritage 
of the interdicted perſon. But they may be attempted to be put to this ule ; 


BW nd it muſt in this caſe be competent to him to oppoſe them, and to prevent this 
N nle from being made of them, either by making the exception of interdiction, 
2 or by ſuing reduction of them ex capite interdictionis. For interdiction muſt, in 
Is 


this caſe, be pleadable by way of exception, in order to repel the force of an acti- 
on brought, on a perſonal deed, againſt the heritage of the interdicted perſon. 
A perſonal deed may, in ſome ſort, be ſaid to be improperly uſed in order to affect 
the heritage of the interdicted perſon ; ſince the tenor of it ſhews it to be directed 
primarily againſt his perſon. Conſequently, it muſt be competent to prevent it 
rom being applied to this uſe, by oppoſing to it what if the deed were an heri- 
able one, i. e. related to the heritable eſtate, were obligatory on it, and were di- 
rected againſt it immediately, it would not be competent to plead by way of excep- 
ion, to wit, interdiction. It cannot be neceſſary in this caſe to bring an action of 
reduction in order to get it ſet aſide, becauſe being perſonal merely, it is not 
\0icable in totum; it is voidable ex parte only, to wit, in fo far as it either may 
be or hath been made the foundation of any action, diligence, or mean uſed for 
iffecting heritage; and all which is intended in this caſe is not to get it ſet aſide, 


io but to prevent it from being employed againſt the heritage of the interdicted per- 

„ lon. Of courſe, no form of Law can require a reduction to be brought, ſince a to- 

oh al reduction is not wanted to be obtained. | 5 

1 But a perſonal deed may happen to have been made effectual againſt the he- 

1 Ilage of the interdicted perſon; and it cannot then be 5 otherwiſe than 
by ſuing an action of reduction, in order to get it ſet aſide. | 


If perſonal deeds, or deeds directed againſt his moveable eſtate, cannot be made 


| * lle&tual or be employed againſt his heritage; much leſs can deeds, which relate 
* Urectly to it, be good. Theſe mult be voidable ; for by interdiction the Law 
laid mits the powers of an interdicted perſon, and hinders him from doing any deed 
iter Which may be hurtful to his heritage, without the conſent of his interdictors. 


Ne, aljenations, wadſets, charges, annual- rents, &'c. granted out of it muſt 
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be voidable. For they are not % jure void; they are not employed in order ys 
affect his heritage; they are completed, and are already effectual againſt it; ther 
effect is not to be prevented ; it muſt be deſtroyed; and an action of redudlion 
muſt be brought in order to get them ſet aſide. 
SF 592. But every deed which is done by an interdicted perſon without the con. 
ſent of his interdictors, and relates immediately to his heritage, is not voidable. 
In order to make one voidable, the interdicted perfon muſt be leſed by it. |; 
muſt be a deed hurtful to his patrimonial intereſt (F 582. ax. 6.). G0. 25th 
Feb. 1672, D. | | | „ 
By conſequence, a deed, which is equal and onerous, is not voidable ex capite jy. 
zerdifionis ; becaule the interdicted perſon cannot, in this caſe, ſay that he is le. 
ſed by it. No matter, whether it be an heritable or a moveable one, C. 
July 1582, Sempil. — Ha. 7th Feb. 1607, Earl Athole.— Ho. interdiction, 5th March 
1613, Douglas. — Du. 29th Ju) 1624, L. Collinton.— Fo. 22d June 1697, Bou. 
man. 
But every deed, which is not onerous, is voidable, and that, though it be a 
rational one: for one, who needs to be interdicted, cannot be ſuppoſed to be 
a competent judge of what is and is not rational; he is, ex hypothefi, leſed; and 
the rationality of the deed ought not to deprive. him of the right, which Lay 
gives him to get it ſet aſide, ſince it was done without the conſent of his inter- 
dictors, and he could not have been compelled to do it. 
$ 593. Reduction ex capite interdictionis may be ſued either 1) by the inter. 
dicted perſon himſelf, either with or without the conſent of his interdictors, or even 
againſt their will ', Ha. 22d Feb. 1612, Graham; or 2) by the interdictors them: 
ſelves either during the life or after the death of the interdicted perſon, either 
with or without his concurrence, or that of his apparent heir, Ha. 20th Dec. 1593, 
L. Ruthven. —21ft Dec. 1610, L. Broxmouth; or 3) by the heirs of the inter- 
dicted perſon, becauſe they are held by Law to be the ſame perſon with himſel, 
and ſucceed to every right which he had, D. I. 481.—27th Dec. 1725, Te 
nants; or 4) by creditors, St. 2oth Feb. 1666, Lord Salton; or 5) by tho 
ſingular ſucceſſors, to whom the right of ſuing reduction has been conveyed bya 
ſpecial aſſigument; for every right which one has, may be conveyed by him to 
another. Ea 
$594. The effect of interdiction being only to incapacitate- the interdicted per- 
fon from doing deeds of certain kinds without the conſent of his interdictors 
it is plain, that, with their conſent, he can do every thing which one, who is not 
interdicted and has the abſolute management of his own affairs, has power to do; 
for interdiction is impoſed, in order to force the interdicted perſon to take the 
advice of his interdictors, and to ſupply the defect of his own judgment by tte 
help of their counſel. Conſequently, if they, after having been conſulted by 
him, conſent to the deed he wants to do, the defect is held to be ſupplied, and the 
. deed is preſumed to have been done by one of perfect ability. It cannot therefore 
be impeached to have been done à non habente poteſtatem, and is not liable to be 
fer aſide; no matter, whether the interdicted perſon is or is not lefed by it, whe- 
ther it was granted for an onerous, a rational, or a gratuitous cauſe. The reaſon 
is, that one who deals with an interdicted perſon in that way which is appro 
by Law, is in no ſort culpable. Any bargain therefore, which he hath made 
after this manner, ought not to be liable to be ſet aſide; ſince it was done in Le 
way deviſed by Law for protecting facile, weak and ſimple people. By confequer© 
the only remedy by which the interdicted perſon can get reparation of his loß, 
is by ſuing his interdictors, if they have fraudulently given their conſent. Fol 
interdictors are bound bonam fidem præſtare, to do their duty with honeſty al 


Aidelity. Thoſe therefore, who act a diſhoneſt part, and fraudulently give tel 


conſent 


It was otherwiſe in antient times; for the old Law of Scotland did not allow one to impeach 2 deed dont 
. by himſelf, Nl. 14th March 1554, Ure, i 
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conſent to deeds.which they ſee. to be hurtful to the intereſt. 5 interdicted per- 
5 1 : 0 ON G13 af bi | UL © If 
on, ought to: ſuffer for it; ſince they have been anfalbli o the truſt xe- 
ofed in them. 16; ban ord: nm | Henn Uh N 5 a 8 "I : FN 
However deeds, done by interdicted perſons with the conſent o their, inter- 
tors, are in ſome caſes liable to be ſet aſide. They are fo, i) if the conſent of 
the interdictors was extorted by force: for in this caſe they do not, in truth, con- 
ſent; ſo the-deed, to which their conſent is extorted, muſt be conſidered in the 
ame light, as if it had been done without their conſent ; and is therefore void- 
able. Tis true, the reduction can hardly be ſaid to be ex capite interdidionis 
done; it is rather one ex capite vis et metus, as well as iuterdictionis; for it may 
be conſidered as an action compounded of two reductions. The one is a reduction 
of the conſent of the interdictors ex capite vis et metus; the other is a reduction 
of the deed done by the interdicted perſon ex capite interdictionis, as done by him 
without the conſent of his interdictors, ſince their conſent was extorted vi et me- 
u, and js of courſe void. 2) Deeds done by interdicted perſons, tho with the 
conſent of their interdictors, are liable to be ſet aſide, if the conſent of the in- 
terdictors was obtained by fraud; for every deed obtained, every end accom- 
pliſhed by fraud, is liable to be avoided. Indeed, theſe can hardly be faid to be 
exceptions to the general rule, ſince they are neceſſary conſequences of the ge- 
reral principles of the common law. For every deed, that is either extorted by 
force or procured by fraud, is voidable at common law; and the conſent of in- 
terdictors cannot give ſuch force to any deed done by an interdicted perſon, as 
to hinder it from being affected by the general principles of law, and from being 
liable to be ſet aſide, if it is voidable, for good reaſons of reduction. 
| Befides, it muſt be remarked, that one who is interdicted has not power to 
make, even with the conſent of his interdictors, any ſettlement by which the ſuc- 
ceſſion to his eſtate may be altered. For interdiction is intended for hindering 
the interdicted perſon from hurting himſelf ; his intereſt as well as his honour is 
held to be intimately connected with thoſe of his family and of his heir; 
but every ſettlement made of his heritage muſt be hurtful to them, ſince it may 
deprive them of rights which they have, but cannot confer new ones upon them. 
| Delides, it is ex hypozheſt-made without a valuable conſideration, and is of courſe 
hurtful to him. Therefore every deed, by which he either alters a ſettlement 
made of it by his predeceſſors, or ſettles it on others than his heirs at Law, or at- 
tempts to limit their powers over it, is voidable, whether he does it with or with- 
out the conſent of his interdictors. In this reſpect perſons interdicted reſemble 
0; minors, D. I. 482. 27th Dec. 1725, Tenants (5 497, 510. ). 
9595. From what has been ſaid it is plain, what is the buſineſs of interdictors. 
t conſiſts in auctoritate præſtanda, in giving their conſent to thoſe deeds of the 
Interdifted. perſon, to which they are Iefired, and they think they ought to give 
it. *Tis in this, and in this alone that their office conſiſts. They have nothing 
Ire to do with any others of his affairs; they have no management of his eſtate ; 
ney are not bound, indeed they have no right to meddle with it in any 


ne hape. 0 : 

on It conſiſts in giving their conſent to thoſe deeds alone, to which they are 
ed deſired to give it; they cannot therefore be guilty of any omiſſions. 

Nil But they may refuſe, when aſked to give their conſent to deeds to which they 


Ought to give it. Therefore the Lords of Seſſion may, on a ſummary petition 
nCe and complaint exhibited to them by the interdicted perſon againſt his interdictors, 
either interpoſe their own authority to the deeds, in order to ſupply the want of 
For laeconſent of the interdictors, Ha. 7th Feb. 1607, Earl Athole ; or, if the matter 
admits of delay, oblige by proper remedies the interdictors themſelves to give their 
felt conſent; or, if they obſtinately refuſe to give it, may remove them from their 
ent office; or do any other thing, which circumſtances require. 
The office of interdictors conſiſts in giving their conſent, and deeds to 
which their conſent is neceſſary, if they are done without it, are Le 2s 
they 
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they muſt therefore give it /egitimo modo, i. e. by ſigning the deeds to which 
they conſent, as conſenting qua interdictors. For writ is neceſſary to every gee 
to which their conſent is neceſſary ; ſince their authority relates to the heritable 
eſtate alone of the interdicted perſon, and is not required to give validity to any 
thing, which may be done without writ. WD 

Their conſent muſt be given Iegitimo modo; it muſt therefore be given by ſuch a 
number of them, as is required to give validity to the deeds of the interdided 
perſon. Conſequently, if there is one named ſine quo non, he mult always be one 
of the conſenters; if a certain number is declared to be neceſſary for making a 
-quorum, that number muſt conſent to every deed ; if all the interdictors are 
named jointly, they muſt every one of them conſent ; if they are named Jointly 
and ſeverally, the conſent of any one of them is ſufficient, Du. 12th Feb. 1633, 
Forbes (F 467.) | = | | 

$ 596. Interdictors cannot, any more than tutors or curators, be auctores in ren 
ſuam; for Law preſumes they would be more attentive to their own intereſt than 
that of the perſons interdicted to them (F.454.). Ha. ult. Feb. 1607, Wardlaw— 
22d Feb. 1612, Graham.—S:. 24th July 1678, Grierſon.—D. I. 482. Dec. 
1925; WR BEND „ . 

Their office is not either a mercenary or a lucrative one; they cannot therefore 
either take or ſtipulate that they ſhall receive a gratification for giving their con- 
ſent, Ha. pen. July 1622, Carnouſſe. 9 AT 
$597. One, who is interdicted, may belooſed from the reſtaint impoſed upon him. 

Voluntary interdictions may be looſed either voluntarily or judicially. They 
may be looſed voluntarily, by any voluntary deed of the interdicted perſon and of 
his interdictors, done by them in order to looſe it. Nihil tam naturale eft, quam c 
genere quidque diſſolvere, quo colligatum eſt, I. 35. F. d. r. . But it muſt be a joint 
deed done by them both: for the interdicted perſon cannot, by any deed done 
by himſelf alone, looſe himſelf from the reſtraint impoſed on him by the inter- 
diction; fince the interdictors have acquired a right, of which it is for his inter. 
eſt that he has not power to deprive them. Beſides, the authority of the Coun 
of Seſſion ought to be interpoſed to the looſing of them: for the reſtraint impoſe 
upon the interdicted perſon is notified to the world by publication and regiſtration 
of the letters of interdiction. Therefore the reſtraint ought to be taken off in 
ſome formal manner, which may deprive the interdicted perſon of the power of 
pleading it afterwards againſt deeds done by him. 

But his interdictors may not be willing to let him looſe from it; and there may 
not remain any good reaſons for continuing to keep him under reſtraint. In that 
caſe, he may get himſelf looſed from it, without the conſent of his interdictor, 
by bringing an action againſt them before the Court of Seſſion, in order to 
get his. interdiction ſet aſide. The Lords, if it is made appear to them that 
"there is no cauſe for continuing the reſtraint, v. g. that the perſon interdicted 
is become ei ſue providus, and may be truſted with the unlimited power df 
managing his own affairs, ſet aſide the interdiction, and declare him to be 
looſed from the reſtraint it laid upon him. 3 

Judicial interdictions can be ſuperſeded in a judicial way alone, by the ab- 
thority of that ſame Court by which they were impoſed, J. 35. F. d. r. J. . 
8th Dec. 1708, Hepburn. 185 

But it nay be doubted, whether theſe interdictions can be ſet aſide at the 
ſuit of any other than either the interdicted perſon himſelf, or his interdictors. Fol 
they, at leaſt judicial ones, are always impoſed in a ſolemn way, by the author! 
ty of the Lords of Seſſion, for good reaſons. Conſequently thoſe, who wait 
deal with an interdicted perſon, if he appears to them to be, rei ſue proviaty 
ought to take care, ere they conclude their bargain with him, that he get bin. 
elf declared by the proper authority to be rei ſue providus, and to be Jooſed from 
the interdiftion: and if they proceed to deal with him before this 15 * 
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they can impute any loſs they may happen to ſuſtain, to their own raſhneſs 
alone. | k | 2d 
Interdictions may alſo expire without any deed either of the interdictors or of 
che law; 1) by the death of all the interdictors, 2) by the want of a quorum, 
) by the death of a ſine quo non (F 473.) 8 

9598. After an interdiction is determined, no action lies between the inter- 
acted perſon and his interdictors, except in one caſe; and that is, when they 
have fraudulently given their conſent to a deed to which they knew they ought 
not to have given it (F 594.). For they are bound bonam fidem preſtare, and 
are therefore liable to make up to him any loſs, which they cauſe him to ſuſtain 
through their fraud. But this cafe excepted, no action lies between them; be- 
cauſe there is nothing, on which action can be founded. For interdi&ors have 
no management of the eſtate of the interdicted perſon ; they have not any right, 
and are not bound to meddle either with his lands, with his goods, or with his 
money; all which they are bound to do is to give their conſent to deeds done by 
him, to which they are deſired, and they think they ought to give it (5 595.). 
By conſequence they cannot be liable to omiſſions, fince they cannot be guilty of 
any: for they are bound to give their conſent in thoſe caſes alone, in which 
they are deſired to give it. Of courſe, unlels they give it fraudulently, knowin 
that they ought not to give it, they are not, in any wiſe, liable to be ſued by the 
interdicted perſon. 1 ooh nia 1 0 
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\ 9 bs. 7 'one who ove a debt may, in ſome ſort, be ſaid to poſſeſs a 


Cicero *, es retinet alienum. For his creditor is entitled to get payment; that is, 
to get made over to him as much of the eſtate poſſeſſed by his debtor, as is 
equivalent to the debt due to him. Therefore he has a right, in caſe his debtor 
wil not voluntarily make ſatisfaction to him, to effectuate payment by legal means. 


as much as is equivalent to the debt due to him. The eſtate therefore of every 


debt: for his creditor may diminiſh it by that quantity. Hence in eſtimating 
the real amount of one's eſtate, the debts due by him muſt be deducted; id enim 
bonornum cupuſque intelligitur, quod æri alieno ſupereſt, I. 11. F. de jure fiſci; and a 
debt may be held to be part of the eſtate, not of the debtor who owes it, but of 
the creditor to whom it is du. 
The juridical language of moſt nations is defective. Algebra is a ſcience, which, 
by an ingenious application of general ſymbolical repreſentations of quantity and 
of its affections, reſolves, with the greateſt facility, problems inſolvable by com- 
mon arithmetic ; and among the expreſſions uſed in it, there is one which marks, 
With the utmoſt and an happy preciſion, the juridical idea of a debt. It divides 
all quantities into poſitive and negative, and would call a debt © a negative part 
of the eſtate of the debtor.” For it is a part of his eſtate: but it diminiſhes 
I, or is a decrement; therefore it is a negative part of it. 

This manner of conceiving it is preciſely agreeable both to the language and 
to the principles of the Roman Law. For the Romans called debt due by one 
e alienum, debt due to one «s ſuum, J. 213. H 1. F. de verb. ſignif. and they 


re Cx. PLanco. 


part of the eſtate of him, to whom he owes it. Qui deber, ſays 


by conſequence, he may attach, or may take out of all the eſtate of his debtor, 


debtor amounts really to leſs than it appears to do, by a quantity equivalent to that 


— — 
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held that, which one had an action at Law to recover, to be a part of his eſtate 
J. 52. F. de acquir. rer. dom. I. 49. 143. F. de verb. ſignif. 50 
8 600-- Every one has a right to diſpoſe of his own property, and to hinder i 
from being alienated by another; and nobody ought to have power to alien 
that which belongs not to him. Every creditor, therefore, has a right to hind; 
his debtor both from alienating that part of his eſtate, which is equivalent to the 
debt due by him, and from doing any other deed, by which he may himſelf be 
diſappointed of payment, or of recovering out among the eſtate of his dehtcr 
that which, it has been ſaid, may be conſidered as his property. Hence he is en- 
titled to uſe legal means not only for recovering payment, but alſo for enſurino 
himſelf of recovering it. It follows, that he muſt, among other things, be . 
titled to hinder his debtor from doing any deed, by which he may become info). 
vent, or unable to pay his debt. But a debtor may become inſolvent by alienating 
his eſtate. By conſequence, his creditor ought to have a right to deprive him of 
the power of alienating it, and of rendering it impoſſible for him to pay his 
debt. R | 
One, who has a right, muſt have ſomebody bound to him; and one, who lie; 
under an obligation, is bound to fulfil it: therefore he, who has the right, muſ 
be entitled to incapacitate him, whom he has bound, from doing any deed by 
which it may become impoſlible for him to fulfil his obligation. For that, it may 
eaſily be proved, is doing no more than depriving him of the power of diſpoſing 
of the property of another. 1 1 
$ 601. Great regard is due to the preſervation of the rights of creditors, but 
greater to that of the commercial intereſts of mankind. Therefore the power, 
which creditors have of hindering their debtors from alienating their eſtates, ought 
not to be allowed to be infinite; it ought to be reſtrained within thoſe boundarie, 
which are not inconſiſtent with the maintenance of commerce among mankind, 
6 Of courſe, it ought not to extend to moveables; it ought to extend to heritage 
alone. | - 
For theſe reaſons, the law of Scotland hath introduced a diligence, which i 
1 calls inhibition. By it the abſolute and unlimited power, which debtors would 
1 | otherwiſe have, of diſpoſing of their heritage, is reſtrained ; aud they are inc 
pacited from doing deeds, by which their creditors may be diſappointed of rec 
vering payment out of it. | 
$ 602. Inhibition therefore may be defined to be a prohibitory diligence, 
* by which a creditor, or one who has a right, incapacitates his debtor, or hin 
* whom he has bound, from doing with others, and others from doing with hin 
any voluntary deed, prejudicial to the right which he has at the time of the exe- 
« cution of the diligence, either of recovering payment out of the heritage of 
| his debtor, or of hindering it from being rendered ineffectual; and becomes 
, thereby entitled to get every ſuch deed ſet aſide.” And it may be confidercd 
* as it is a reſtraint impoſed either on the debtor, the perſon who is bound, or 0l 
| all the lieges. When it is conſidered as a reſtraint impoſed on the debtor or peſ- 
ſon bound, it may be defined to be a reſtraint impoſed on a debtor, or oblige! 
© by ſerving upon him a writ of inhibition, which is iſſued at the ſuit of his a& 
*« ditor, the obligee, paſſes the ſignet, and incapacitates him from doing any 90. 
+ Juntary deed by which his heritage may be affected, to the prejudice of tit 
right of or debt due to him, to whom he is bound.“ When it is confi 
dered as a reſtraint impoſed on the lieges, it may be defined to be 4 fe 
ſtraint impoſed on the lieges, by ſerving upon them letters of inhibition, d 
„which they are prohibited, and it is made unlawful for them to do with 
« debtor or obligor any voluntary deed, by which his heritable eſtate may be a. 
< feed to the prejudice of the right of or debt due to him, at whoſe ſuit the unt 
c js iſſued.“ From theſe definitions it follows, I. That inhibition is a prohior 
tory diligence ; II. That it may be uſed by creditors, obligees, or thoſe who have 


rights. III. That it is uſed by them, in order either to ſecure to themſelves * 
g men 
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nent of the debts due to them, or to hinder their debtors or obligors from defeating 
heir rights. IV. That it is executed in conſequence of letters of inhibition, 
phich paſs the ſignet, and muſt be duly publiſhed. V. By being ſerved both up- 
on the perſon who is inhibited and upon the lieges, and by being regiſtered. VI. 
That its effect is to incapacitate the perſon inhibited, VII. from doing any vo- 


the BW rar) deed, VIII. hurtful to the right, on which inhibition is uſed. IX. That 

be BMW | extends to heritable things alone. From theſe axioms it will be eaſy to ſhew, 

btcr J who have right to uſe inhibition; 2) who may be inhibited; 3) the 

en- wounds, on which it may proceed; 4) the manner of inhibiting them; 5) the 

ring things to which it extends; 6) the effects of it. | | 

en- 6 603- The ſecond axiom defines the perſons, who can uſe inhibition; they 

aol. WW :rc creditors, obligees, or thoſe who have rights ($ 602. ax. 2.). For it would 

tins de improper to ſay, that they were creditors alone. The word credizor is not 
m of among us uſed in a ſenſe ſo extenſive as that, in which it was uſed by the Ro- 

' bis WW mans. Among them it ſignified © one who had a right.” * Creditores eos ac- 


cipere debemus, qui aliquam actionem vel civilem habent, (ſic tamen ne excepti- 


o lies Wi + one ſummoveantur) vel honorariam actionem, vel in fa&tum,” J. 42. t. F. de 


muſt WY g. er a. l. 10. 11. 12. P. F. de verb. ſignif. Among us it is commonly uſed | 
1 by to ſignify © one to whom money is due.“ But thoſe, to whom it is due, are not 
may the only perſons, who may ſue out inhibition; it may be iſſued at the ſuit of every 
oling one who has a patrimonial right, or has another perſonally bound to him. For 
crery one, who has a right, is neceſſarily entitled to cauſe him whom he has. 
but WW bound to be inhibited from doing any deed, by which this right may be rendered 
Wel, ineffectual. Thus heirs, ſubſtituted by deeds of entail, may inhibit thoſe who 
ent are either inſtituted or ſubſtituted before them, in order to prevent from being 


aries, 
kind, 
ritage 


tone any deed, which may defeat their right to ſucceed to the eſtate entailed on 
them. For they have rights, as well as thoſe to whom money is due; and are 
entitled to prevent them from being defeated. _ 
But inhibition, we ſhall ſee, cannot be iſſued on every right. For one may 
have a natural right, which cannot by legal means be made effectual. Therefore 
the right, on which inhibition proceeds, muſt be one, which may by legal means 
be made effectual; and inhibition can be ſued out by thoſe alone who have ſuch 
rgtts. Si natura debeatur, non ſunt loco creditorum, 1. 10. F. de verb. ſignif. 
604. Every debtor, every obligor, every one who lies under an effectual obli- 
ration, may be inhibited. For he is bound to fulfil it; therefore he may be in- 
capacitated from defeating the right of him, to whom he is bound. | 
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But the obligation, by which he is bound, muſt be an effectual one; that is, 
one, which he is by legal means compellable to fulfil. It would be abſurd to in- 


age of lid one, who cannot be compelled to fulfil his obligation, but has it in his own 
come Bl option, whether he will or will not do it. Debitor intelligitur is, a quo in- 


dereh u, exigi pecunia poteſt, I. 108. F. de verb. ſignif. Therefore thoſe alone, who 


or be under legal and effectual obligations, can be inhibited ; thoſe, who lie under 
Dr per tural ones, cannot. | | „ . 

* \ 605. Inhibition may be uſed on every effectual right, obligation, or debt. 
is Cre- 


lot every one, who is effectually bound, may be inhibited (F 604.). 

But it cannot be iſſued either on natural obligations, or on any which one can- 
tot by legal means be compelled to fulfil. For it would be abſurd to inhibit one 
from defeating an obligation, which the law does not compel him to fulfil. 

Hence inhibition may be uſed not only on debts which are due already, but 
uo on ſuch as are conditional, granted in diem, or ex die. For a debt, which is 
due 6 conditione, in diem, or ex die, is no leſs a debt than one which is due pure; 
lie debtor is as much bound in the one caſe as in the other; ſince he has it not 
n his power either to be or not to be obliged according to his pleaſure, and will 
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Foal ome compellable to fulfil his obligation on the exiſtence of the condition or the 
0 ; ral of the day. Conſequently, inhibition may be uſed on ſuch debts as well 
alt on others. Tis true, the eſfect of the diligence muſt, from the nature 


of 
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of the thing, be ſuſpended, till the debt becomes pure by the exiſtence of th 
condition or arrival of the day, becauſe the effect of the obligation itſelf j; f 
ſpended till that time. But as ſoon as the condition exiſts-or,the day. comes Fi 
inhibition gives the creditor, who uſed it, the ſame right and the ſame preference 
which he would have had, if the debt had been pure at the time, at which Ni 
inhibition was made; becauſe the debt is, on the exiſtence of the condition 0 
arrival of the day, held to have been pure from the beginning, and produce 
the ſame effects which it would have produced, if it had actually been fo. Neu 
conditio exiſtens ad principium retrotrabitur, Di. 116.—Go. $th © uly 1 670, Hamil. 
on. —Ha. 19th March 1622, Napier.—l. 11. H 1. J. 9. p. H 1. F. qui pot. in Fig, 
arg. I. 13. $5. J. 14. P. de pig. et byp. I. 12. § 2. F. qui pot. in pig. he 
Inhibition can be uſed by ſuch alone as have acquired rights which are inde 
pendent ef the will of the debtors, and cannot be avoided by them at their plea- 
jure. The debt therefore on which it is uſed, muſt be ſuch that it is not in the 
power of the debtor, whether he ſhall or ſhall not be obliged, whether he ſhall 
or ſhall not owe it. For one, Who has it in his option either to be or not to he 
bound, cannot be called debtor; ſince he is not obliged, and does not owe any 
thing. So nobody can, in this caſe, be ſaid to be creditor, or to have a right 
till the debtor has declared whether he does or does not chuſe to be bound. Til 
that time there is not, in truth, either a debt, a debtor, or a creditor; ( 1 48, 149.) 
Thus, ſuppoſe one to bind himſelf, by a written deed, to pay a ſum of money, 
if he ſhall borrow it” in this caſe, there is no obligation, no debt, no debtor, 
no creditor created, till the money is actually borrowed, J. 30. F. de reb. cred, 
By conſequence, inhibition cannot be uſed on ſuch a deed ; becauſe it does not con- 
Aitute a debt. For it cannot be uſed by any, Who have no right veſted in then, 
independent of the will of the debtor. Therefore an inhibition, - uſed by any ſuch 
perſons, is inept, is void, and gives no right. Hence one uſed on an obligation, 
ſuſpended by a condition, the exiſtence of which depends on the will of the 
«debtor, before the condition is fulfilled, is void; becaule the creditor has not a 
the time, at which he uſes it, a right, fince the debtor does not become oblige 
till he fulfills the condition, D. I. 542. 28th Nov. 1734, . Dickie. Of cout, 
one acquires not, in this or in other ſimilar caſes, any right by his inhibition, 
unleſs he cauſes it to be iſſued and executed, after a debt is become truly due, 
and himſelf is conſtituted a creditor, arg. J. I. § 1. J. 9. Hi. J. 11. p. F. qui po 
in pig. I. 4. F. que res pig. vel hyp. dat. Z | 
8 606. Inhibition is a-prohibitory diligence, which deprives the perſon inhibited 
of the power of diſpoſing of his property; a power, which every one is naturally 
entitled both to have and to exerciſe, unleſs there be ſome good reaſon for depii 
ving him of it. And it may, in ſome fort, be ſaid to be a defamatory diligence, 
as it makes both the character and the credit of the inhibited perſon liable to be 
ſuſpected. Like interdiction too, it lays an embargo on the dealings of mankind. 
?Tis plain therefore, that this reſtraint cannot be impoſed privata auttoritate, Ol 
brevi manu, by every one who has a right; it muſt be impoſed by public auths- 
rity, 7.'e. by the authority of the Court of Seſſion. Hence it is that a bill mult 
be exhibited to the Lord Ordinary on the bills, praying his Lordſhip to grant wat 
rant for iſſuing letters of inhibition, * both againſt the perſon ſued to be inhibited, 
and againſt the lieges. For the reſtraint is, as it has been ſaid (F 602. ax. 4. 5. 
impoſed by 'the execution, publication, and regiſtration of theſe letters ; and as 
they pals the ſignet, they muſt be iſſued by authority of the Lords of Seſſion. 
The prayer of this bill is uſually granted ; for the bill is uſually paſſed ſi 
caiiſe cognitione. "Tis true it was otherwiſe in antient times; for inhibition #3 J 
our forefathers regarded in an odious light, and a ſummary cogniſance of the 
cauſe was uſually taken before warrant was granted for iſſuing the letters, bu. 
Inhibition, 11th July 1543, Maxwell. —S. 12th July 1543, Queen's advocale. Au 
even at preſent when bills, preſented to the Lord Ordinary on the bills in 019 
to obtain warrant from his Lordſhip for iſſuing letters of inhibition, are SY 
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courſe, ſine cauſe cognitione, periculo petentis, the Court of Seſſion, upon application 
nade to them by the perſon who is to be inhibited, in order to get them refuſed 
ar recalled, nay without application, uſe not only to ſtop them from being iſſued 
or executed till cogniſance of the cauſe of uſing them is taken, but alſo to recall 
them, if it appears that there is no cauſe for iſſuing them, Fo. 15th Feb. 1699, 
Murray. — 23d Feb. 1704, Counteſs-dowager of Caſſilis. — gth Feb. 1706, Jean 
Wikhart.—Fa. I. 162. 2 | | 

Inhibition therefore is a diligence, which ought not to be uſed wantonly, with- 
out a good cauſe for uſing it. Conſequently, warrant for iſſuing the letters ought 
not to be granted to every one, who ſays that another is his debtor or is bound to 
him. An aſſertion is caſily made; therefore, it ought to be proved that the per- 
{on ſought to be inhibited owes a debt, or is effectually bound to him who ſues 
for letters of inhibition, by ſome other evidence and in ſome other way. 

The law of Scotland allows proof of this to be made in two ways alone ; by 
production either of a liquid obligation on the perſon ſued to be inhibited, or of 
an action depending againſt him either before the Court of Seſſion, or before 
{me other competent court before which decree may be recovered. Hence it is 
id, that inhibition may proceed either on a liquid obligation, or on a depending 
action. oY BA | OE, 

By a liquid obligation, in this matter, is not underſtood an obligation for a li- 
uid and determinate ſum of money. For one may have a right, it may be e- 


BY vident that a debt is due, tho the preciſe extent of it be not defined, and tho it 
"WY conſiſt not of money. By a liquid obligation therefore here is underſtood * a 
„ritten obligation, which, alone and by itſelf, proves clearly and fully, that 
rde perſon {ved to be inhibited owes a debt, or is effectually obliged to him who 
"Wl © wants to uſe the inhibition,” Fo. 4th Dec. 1695, Martin. | 
cl Firſt; The obligation muſt be conſtituted by writ : otherwiſe the evidence of 
Fs ts reality would reſt on the mere aſſertion of him, who ſues for the inhibition. 
But we have ſaid that the law, in order to authoriſe an inhibition to be iſſued, 
| requires ſome farther evidence of the exiſtence of the right, which 1s the founda- 
5 tion of it, than his bare aſſertion, Beſides, it has provided, we ſhall ſee, a remedy 


for all thoſe caſes in which. a debt is truly due, but the reality of it is not proved 
by writ : for in theſe action may be commenced before the Court of Seſſion, and 
inhibition may be uſed on the dependence. 5 
S Sccondly; The writ, by which the obligation is conſtituted, muſt be full and 
lire evidence of the debt. By conſequence, it muſt be either a deed granted by 
the perſon ſued to be inhibited, and conſtitutive of an obligation directly and 
immediately on him; or a ſeries of deeds which are connected together, and make 
full proof, ſcripto, of the devolution of the obligation of another upon him: for 
iceds of any other ſort are not alone direct evidence againſt him. Therefore, 
Inhibition cannot be uſed on an obligation granted by one, whom the perſon 
bought to be inhibited actually repreſents, a with whom he is held by Law to 
be una et eadem perſona, in caſe his repreſentation cannot be proved by a ſeries of 
connected writs, For the repreſentation not being proved, the obligation, or the writ 
by which it is conſtituted, does not alone prove directly that the perſon ſought 
to be inhibited is he who is bound to fulfil it. Therefore, if the repreſentation 
cannot be proved by writ, an action ought to be commenced and to be made to 
en before inhibition can be properly uſed. If it is uſed ſooner, it is uſeleſs 
and void. = 

Thirdly ; Tt is neceſſary that the deed conſtitutive of the obligation be ſuch as 
alone makes full proof of it; therefore it muſt not labour under any viſible defect, 
uhich renders it void; for inhibition, uſed on a deed which is void, muſt, like 
te obligation on which it proceeds, be void. wa FONTS 8 

A deed, which makes proof of an obligation on the perſon ſought to be in- 
dited being a ſufficient ground on which inhibition may proceed, it is plain that 
© 500 matter, 1) whether the deed be a bond, a bill, or what it be, provided 
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: 2] whether it be 4 5 for money or for any other thing 
provided that, for. „ have a pecuniary value; for, if it h 


eſtate as he could be before: 3) whether it be or be not regiſtered: 4) whe⸗ 
ther diligence has drt has not been done on it. aht' 


N 


for uſing it was iſſued fine cauſa. It was obtained by obreption, and was granted 
on the faith of the truth of the facts which were aſſerted in the bill, and were ne- 
ceſſary for rendering inhibition lawful, but were not true. For the Lord Ordr 
nary, if he had known that the ſummons was not executed, and that ' therefore 
the cauſe could not be ſaid to depend, would not, he could not have granted his 
warrant for iſſuing the letters of inhibition. „ 


Hut if it cannot be proved, or is not certain that the perſon, who is entitled to 
ſucceed or is heir at law to the original debtor, repreſents him and is therefore 
liable to his debts, it is ſafeſt for a creditor, who wants to get him inhibited, not 
to cauſe a ſummons to be executed upon him for payment of the debt, but to 
cauſe him to be charged to enter heir to the original debtor; for a ſummons 
may be executed, letters pf inhibition may be iſſued on the dependence againlt 
one, and the inhibition nay notwithſtanding be altogether ineffectual, its effect 
depending entirely on that of the ſummons. If he, at whoſe ſuit the ſummons 
was executed, prevails in his cauſe, and recovers a decree againſt the defendat 
for payment of the debt, the inhibition will be effectual; but if he does not fe- 
cover one, it muſt be ineffectual, Fa. II. 215. Now, if the perſon, who is ſum- 
moned and is inhibited, does not, in any fort, repreſent the perſon by whom the 
debt was originally due, a decree cannot be recovered againſt him; for he » 
not liable to his debts, ſince he does not repreſent him. Conſequently he cannot 
be decreed to pay them; and the inhibition muſt be ineffectual. In all cate 
therefore, in which it cannot be proved, or is not certain, that one, Who is Je 
gally entitled to inherit the eſtate of the original debtor, does not re reſent bi, 
it is ſafeſt to give him a charge by ſerving upon him a writ contrive and iſſue 
for charging him to enter heir to the original debtor, to make thereby an action 
to depend againſt him, and on this dependence to purchaſe letters of inhibition. 
For an action may be ſaid to depend, not only when a ſummons is executed — 
upon the original debtor or upon his repreſentative in order to get the amount 0 
the debt aſcertained, and to recover decree for payment of it; but alſo whel 
a charge is given and executed upon one to enter heir to his predeceſſor. / 
charge is given, in order to pave the way for the creditor to get at the e * 
of his original debtor, and to effectuate payment out of it. As ſoon therefore a 


(& 


oblige him either to enter heir, or to renounce the ſucceſſion of his predeceflor, 
nhibition may he uſed againſt him, and that as well before as after the expira- 
tion of the 40 days allowed him to declare his option either to enter or to re- 


ounce; for it would be hard either to hinder a creditor from uſing a diligence 


which the Law allows him to uſe for his ſecurity, or to put it in the power of 
ne debtor to do any deed, by which he might hurt the intereſt of his creditor. 

But it muſt be remarked, that an inhibition, uſed on a charge giyen one to enter 
heir to his predeceſſor, can be effectual and beneficial to thoſe debts alone, which 
are particularized and ſpecially mentioned in the letters of charge, Fo. 25th Tune 
1706, Davidſon.—F. 17th Feb. 1713, Living ſton 5 Whereas an inhibition, uſed 
on an executed ſummons, is effectual, tho the ſum or n wee 
payment of which the action is brought, be not particularized in the ſummons, 
K. 36. The reaſon of the difference ſeems to be this; the effect of an ivhibi- 
tion, uſed on an executed ſummons, depends on the effect of the ſummons.” If a 
decree is recovered on it, by that decree the, quantity of the debt is determined, 
after, perhaps, a very contentious litigation ;- and, the inhibition becomes effectu- 
al for that quantity. Tis therefore no matter, whether the preciſe quantity or the 
ſecial ground of the debt be or be not particularized in the ſummons, ſince it muſt 
be particularized in the decree. But on a charge to enter heir ſometimes no decree 
follows; and when it does, it is uſually pronounced. of courle, ſine canfe cognitione, 
without contradiction, for every thing demanded. by the purſuer. Therefore, the 
preciſe quantity and ground of the debt ought to be particularized in the letters 
of charge, that the amount of the ſum for which the inhibition is to be effectual, 
may be aſcertained, FVV 

But it may be aſked, What purpoſe can an inhibition, uſed on a charge to enter 
heir, ſerve? for the perſon charged may renounce : and, if he does renounce 
to be heir within the 40 days allowed him for making his option, will not the 
inhibition be ineffectual and uſeleſs? I anſwer, No: for an eſtate which one 
neh acquire, as well as one which he has acquired, may be attached by his credi- 
tors, in order to effectuate payment of the debts due to them. The inhibition 
therefore will be ſo far available to the perſon who ules it, as to give him a right 
to get ſet aſide, ex capite inhibitionis, every deed poſterior to it, by which the 
eſtate, on which the inhibited perſon might enter, may be affected, and to be 
preferred according to thoſe conſiderations on which the preferences of creditors 


tor either of him who is inhibited, or of his predeceſſor to whom he is charged 
to enter heir. In caſe he is a creditor of the latter, he will be preferred accord- 
ing to the date of his inhibition, and will have a right to get ſet aſide every deed 
doae by the perſon inhibited, poſterior to the inhibition, by which the heritable 


due to the inhibitor may be diminiſhed. If he is a creditor of the perſon inhi- 
bited himſelf, he will not be preferred to the creditors of the predeceſſor; provi- 
ded they have done diligence to attach his eſtate within three years from his death ; 
lor the creditors of one who is dead, are always preferable to thoſe of the perſon 
entitled to be his heir, in caſe they do diligence for attaching his eſtate and ſe- 


Every man's eſtate ought in the firſt place to be applied towards payment of 
debts due by himſelf. But they may neglect to do diligence within that time, 
and thereby to ſeparate the eſtate of the predeceſſor from that of the heir; they 
mult therefore loſe their right to be preferred, and muſt be preferable according 
to the priority of the diligences by which they affect the eſtate of the de- 


ceaſed, | 
\ 607. Letters of inhibition muſt, like letters of interdiction, be executed, 


ed, in the fame place and after the ſame manner with interdictions, 1581, . 1 ; 9. 
. | 247 for 
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charge is given one by executing or ſerving upon him letters iſſued in order to 


depend. For the perſon who uſes the inhibition may be ſuppoſed to be a credi- 


eſtate pf his predeceſſor may be attached, and the fund of payment of the debt 


parating it from that of his heir within three years from his death 1661, c. 52. 


publiſhed, and regiſtered (F 602.). They muſt be executed, publiſhed, and regiſter- 


us e oel M 


for the tenor, the end, and the effect of them both are almoſt the ſame; they 
differ in one particular only. Letters of interdiction, it has been ſaid (5 589,) 


need not be ſerred upon the interdicted perſon himſelf ; but it is otherwiſe with 
letters of inhibition. They muſt be ſerved not only upon the lieges in general, 


but alſo upon the inhibited perſon in particular. The reaſon of the difference j 
plain; interdiction is, in all caſes, ſufficiently notified to the perſon interdicted, 
before the letters are iſſued; there is therefore no occaſion to ſerve them upon 


him, after they are iſſued, But letters of inhibition are uſually purchaſed againſt 


the will and without the knowledge of the perſon inhibited; he is not made 
pri vy to the bill or to the intention of his creditor; the reſtraint therefore, under 
which he is laid, ought to be notified to him, as ſoon as it is impoſed upon him, 
1. e. the letters of inhibition ought to be ſpecially ſerved upon him. 

They muſt be ſerved upon him after the ſame manner, in which law ordaing 
ſummonſes to be ſerved upon thoſe againſt whom they are iſſued, 1540, c. 75 
In cafe he is within the kingdom of Scotland, they muſt be ſerved 1) by a met. 
ſenger or other proper officer, 2) againſt the perſon inhibited, 3) either perſonally 
or at his dwelling-houſe “, 4) oy elivering a ſigned copy of them, St. 28th Juh 
1671, Keith, together with a ſigned copy of the execution, #0. 15th Jan. 1706, 
Loch. F. 8th Fuly 1713, Bailliz; either to the inhibited perſon himſelf, if heis 
Len fs or to his wife, ſervants; or family, if he is not perſonally 
apprehended, and accels is got into his dwelling-houſe, Sr. 11th Dec. 1679, 
Counteſs of Caſſilis.=N. 77. Ha. 916. or by knocking fix times at the doo, 
Sr. 29th July 1680, Hay. Fo. 24th June 1707, Gordon, and in caſe acceſs is not 
thereby got into the houſe, by affixing a copy of them to the door of it, H 
839.—Fo. 8th July 1698, Blair. In caſe he is without the kingdom of Scotland, 
they muſt be ſerved upon him at the market-croſs of Edinburgh, pier and ſhore 
of Leith. They muſt be ſerved at the market-croſs of Edinburgh, Du. 4th Jur | 
1631, Chry/tie; becauſe it is a place of the moſt public reſort. EDINBURCGEH | 


the metropolis of the kingdom, the ſeat of the Courts of Juſtice, the reſidence. 


of the retainers of the Law, and the communis patria of every Scotchman; it is 
therefore the moſt proper place, at which public notifications can be made to 
perſons abroad. But they mult alſo be ſerved at the pier and ſhore of Leith; 
becauſe LEe1TH was the port of the kingdom, from which correſpondence was 
maintained with foreign parts, and it was moſt probable notice of the inhibition 
would arrive at the perſon intereſted, arg. Go. 15th Fuly 1669, Leith. — 1th June 
1671, Lord Lovat.—Sr, 22d Feb. 1681, Ewing.—Fa. II. 128. They ate 
ſerved at the market-croſs, pier, and ſhore after the fame manner with interdictions 
($ 587.). The meſſenger who ſerves them muſt, at each of theſe places, call the 
word Oyez three ſeveral times with an audible voice, in order to convoke the 
lieges, and to draw their attention to the execution of the letters, arg. Fo. 20th 


Feb. 1680, Gordon. —Da. 141. Then he muſt read the writ all over, that bc 


upon whom it is ſerved may know the import of it, Da. 141. arg. F. 14 
Feb. 1706, Earl of Leven. Next, he muſt affix a ſubſcribed copy of it to 
the market- croſs, that people may have it in their power to read it at leiſute, 
and that there may thereby be more chances of conveying notice of it to the pel- 
ſon inhibited, Sr. 12th Feb. 1670, Napier. Di. 413. All theſe things mult be 
done before two witneſſes; and after all, a formal writ of execution mult be 
made out and ſigned both by the meſſenger and by the two witneſſes, and a 4% 
of it, ſigned by the meſſenger, for it needs not be ſigned by the witneſſes allo, 
1592, c. 141. affixed, as well as a copy of the letters themſelves, to the crobs, 


pier, and ſhore, arg. 1693, c. 12.— Di. 413.—Fo. 15th Jan. 1706, Loc ho 


The act of parliament ſays, the dwelling-place, where the perſon to be ſummoned dwells, and has 3 
actual reſidence for the time. From which words it is plain, that a ſummons may be legally executed h ole 

any place, at which he dwells and has his 2 7 a/ reſidence for the time; and that it is not ſummn jure nece 

one be in all caſes ſummoned at his own dwelling houſe; he may lawfully be ſummoned at the hou 
other, provided he dwells and has his actual teſidence at it for the time, F. 22. Dec. 1710, Bailie. | 


fary, that 
le of a5. 


h July 17g Bae. + Thus every one, who happens to read them, will dee; 
hat the matter is ferious. After this manner muſt the letters be ſerved upon the 
nhibited pecſon himſelf. They muſt be ſerved, as has been ſaid, before two Wit. 
belles; aud à formal principal certificate of the execution of them mult be made 
out and ſigned both by the meſſenger and by the witneſſes. 
Befides, they mult be ſerved upon the lieges, in order to put them in mala fele 
to deal with the inhibited perſon. They are ſerved upon them at the market- 
roſs of the head-borough of the ſhire, within which /e dwells; after the {ame 
manner in which they are ſerved upon him at the market-croſs of Edinburgh, in caſe 
be is out of Scotland, or in which interdictions are publiſhed. For it is not neceſſary, 
that they be ſerved at the head-borough of the ſhire, within which his lands are 
ftuated, Du. zoth Jau. 1629, Stirling. — Fo. 11th Jan. 1710, Lord Gray. —F. 
14th Feb. 1710, idemi—D. I. 262. Jan. 1732, Stirling ; not even when he 
; out of Scotland; provided he has a known fixed dwelling-houſe in it, Ha. II. 
123, Indeed, if he has not a proper dwelling-houſe within it, they muſt be ſerved 
upon the lieges as well as upon himſelf, at the market-croſs of Edinburgh, pier and 
hore of Leith. For they mult be ſerved upon them at ſome place; but if no 
cher can be pointed at which they fall naturally to be ferved, they muſt be exe- 
cured at the market-crofs of Edinburgh, pier and ſhore of Leitl. 
Theſe particulars excepted, letters of inhibition muſt be executed; publiſhed, and 
reviſtered for the fame reaſons, at the ſame places, within the fame juriſdictions, 
aud within the ſame time with letters of interdiQion ; ſo that it is needleſs to 
repeat what has been ſaid concerning the execution, publication, and regiſtration 
of leiters of interdiction: for every thing, which has been ſaid of them, may, 
219: mutandis, be ſaid of letters cf inhibition (F 387. © 
$ 608. Inhibition is intended to prevent the perſon inhibited from defeating the 
rizht of him to whom he is bound; and in order to effectuate its purpoſe, it 
means to make his eſtate remain, after the inhibition is exe-uted, as much liable 
to be attached by his creditor, as it was at the time of executing it. Therefore, 
t puts it out of his power to withdraw it from diligence, $17 


ditors, cannot be forgetful of the commercial intereſts of mankind. Therefore it 


ſociety; it muſt not allow them to be inconſiſtent with the good of it. Hence 


ne Wh it cannot extend them to every thing, moveable and immoveable, becauſe move- 
re avles cannot be withdrawn from commerce. It both extends and confines them 
8 to neritable things. eit 
e 


Hence, it extends I) to land, 2) to houſes, 3) to mills, 4) to all immove- 
ables. | . Teh En 

For the ſame reaſon, it extends 5) to all heritable rights, which are actually 
completed by ſeiſin. For things, which can be ſeiſed, are held to be immove- 


Thi able. 8 | | 

Extending to the immoveables themſelves, it muſt alſo extend 6) to all the acceſ- 
re, ories of them, and all rights to them; tho ſeiſin has not actually been taken 
el- upon them. Therefore, it extends 7) to conveyances, or, as they are called in 


the law of Scotland, diſpoſitions of the property of immoveables ; 8) to decrees 
" adjudication of them, tho they are not completed by ſeifin ; becauſe the land 
o 1tfeif the fund out of which the creditor is to effectuate his payment, and the 


ence on the matter. For, be it of what kind it will, it may be adjudged 


Mherefore made by him, who has a title, tho incomplete, to the property of it, 
daght to be allowed to withdraw it from diligence. 


ny WAA they are heritages concerning immoveables ; and they are expreſsly ſpeci- 
dec in writs of inhibition; A tenant therefore cannot alienate the tack granted to 
| 5 0 | him, 


But the law, which has a great regard for the preſervation of the rights of cre. 


cannot extend the effects of inhibition ſo far, as to make them prove hurtful to 


nature of that right, which the inhibited perſon has to it, cannot have any in- 


ind, by means of the adjudication, acceſs may be got to the land. No deed 


e 1 by conſequence, it extends 9) to tacks of immoveables: for they ſolum 
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him even hot gives him expreßly a power of aſſigning t. 1; would, not be 


capacitated from granting leaſes of his eſtate; the reſtraints impoſed on him wil 
be more particularly conſidered afterwards ; I am at preſent treating of the lun 
to which inhibition extends. J in bob T 10 ) 


is executed, or is acquired by him afterwards. For he is forbidden by the le. 
ters of inhibition to alienate any part of his eſtate to the prejudice of the right 
of him, at whoſe ſuit he is inhibited; and they do not diſtinguiſh between ths 
different times, at which the reſpective parts of it happen to be acquired. 57 
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miſunderſtood 1-H 1 mean not to ſay that a landlord is, by being inhibited, in- 


. 4 "bY | | : ava | 8 „ LU 
It extends to the heritage of the inhibited, perſon ;;; therefore it is of , n, 
moment, whether it belongs to him at the time at which, the inhibition 


. 1 


; 


conſequence, inhibition muſt extend to acguirenda as well as to acquiſita. For 


the prohibition laſts, as long as the debt on which it procceds remains unpaid, 


Du. 5th July 2623 Kirkwood, — St; 1.5th Dec. 1065. 27th Feb. 1667, Elies,— 
Fo. 16th Fuly 17, creditors Lanton. 1 20 
8 609. But it extends to heritage alone. It extends not to moveables of any 


ſort. Therefore it extends not either 1) to the corpora mobilia belonging to inhi. 


bited perſons, Du. 22d March u bB, Bracos or 2) to nomina, jura mobilia, or 


debts due to them, Du. aqth Jani x 629, Dickſon. Hence it does not extend 3)to 


the price of land; for the price of land is moveable, N. 111. 4) to the emo- 
luments or price of any office, D. I. 473. Iyth Dec. 1725, Taylor ; 5) to di- 


bita fundi which ate become already due, for all arrears are moveable (5 155. 
Conſequently they become the abſolute property of the inhibited perſon at each 


ſucceſſive time, at which they become due, and are not attachable by the ini. 
bitor by virtue of his inhibition. Tis true, they are attachable by him as wel 
as by the other creditors of the inhibited perſon by thoſe lawful means or dil- 


gences, by which moveables may be attached, Fa. II. 138. 


But it is not to moveables alone, to which it does not extend; it extends not 


6) to perſonal bonds, containing clauſes excluding executors from ſucceeding to 


them. For thele are ſua natura moveable; and go to the heirs of creditors, be- 
cauſe they are expreſsly deviſed to them. But it is the real nature of the thing 
itſelf, not the gens of him who is to ſucceed to it, on which it depends, whether 
inhibition does or does not extend to it. Therefore, 7) it extends not to bonds, 


which are made heritable by the inſertion of clauſes of ſeiſin, but on which it has 


not been taken, Da. 45.— Fo. 31ſt Dec. 1703, Oliphant, © 7 
When I ſay, that inhibition does not extend to moveables, I mean, that it doc 
not in any fort affect them, does not ſecure them to the perſon at whoſe ſuit it is 


iſſued, does not incapacitate the inhibited perſon from diſpoſing of them accord- 


ing to his pleaſure, and does not hinder them from being attached by thoſe lau- 
ful diligences, by which moveables may be attached, as well by other creditors of 
the inhibited perſon as by him who uſed the inhibition. For one has over hö 
perſon, his perſonal and his moveable eſtate, after he is inhibited, the ſame poue! 
which he had over it before he was inhibited. The deeds he does after are 4 
effectual with regard to theſe as thoſe he did before. So that inhibition gives to 
him; who uſes it, no additional ſecurity over the perſon or the perſonal eſtate ol 
the inhibited perſon. In ſhort, it is a diligence, by which moveables are, in 00 
fort, affected; it is effectual againſt heritage alone. 56 211 of 

S 610. Inhibition, it has been faid, is intended to ſecure all thoſe things t 
which it extends (F 608.), as a fund out of which he, who has a right, may male 


it effectual. In order to do this, it muſt hinder them from becoming, after it b 


executed. leſs liable to be attached by him than they were before. Its effect 
therefore muſt be to incapacitate the perſon inhibited from doing any voluntaly 


deed, that may be hurtful to the right on which it is uſed (F 602. ax. 6. 7.18); 
or rather, to give the perſon, who uſes it, a right to get aſide, ex capite inlibiu- 
„in, every voluntary deed done by the inhibited perſon, after he is inhibited, by 
hich his Veritalle eſtate may be affected to the prejudice of the right on which 


inhibition 


phibition is uſell. JF rom hence it will be eafy to ſnew, 1) the deeds, which he 
« inchpacited from” doing ; 2) the: right, which the purchaſer of the inhibition 
cquires by it; 3) thoſe, to whom this right is available; 4) hoſe; againſt hom 

1 a Fo | 3 


t may be made effectual. „n [5 WINE 0 
rt. The deeds, which an inhibited perſon is incapacitated from doing, muſt 
be 1) poſterior to the inhibition, 2) voluntary, 3) hurtful to the right of him at 
whoſe ſuit the writ is iſſued. . | „ - 200099; en DOAPBIW dino 
A thing cannot, before itſelf} exiſts, produce an effect; for every effect muſt be 
poſterior to its cauſe (F 11.). Therefore inhibition ſtrikes againſt ſuch deeds a- 
lone, as are Poſterior to it. For it follows from the nature of property, that every 
one has naturally an abſolute unlimited power over his own. | This power remains 
with him, till he is legally deprived of it; for it remains with him as long as his 
property. But one is not legally deprived of it, till inhibition is executed upon 
him. Beſides, the Law has not a retroſpect in caſes of this kind. Therefore, 
ters of inhibition reſpect the future time alone; one is always prohibited by 
them to do deeds after the inhibition is execute... 
From hence it muſt follow, that all deeds granted by the inhibited perſon, be- 
fre he was inhibited, are as valid and as eflectual, as they would. have been in 
caſe he had never been inhibited. Therefore all the fame diligences may proceed 
on them, all the ſame effects may flow from them, after the inhibition, which 
could have proceeded on them, if inhibition had not been uſed. Thus ſuch as 
were creditors of the inhibited perſon, before he was inhibited, may do diligence 
againſt the eſtate of their debtor, by adjudging it, and by bringing it to a judicial 
file, in the ſame manner as if no inhibition had been uſed. The right of one 
creditor cannot be hurt by the poſterior diligence of another; inhibition is a dili- 
rence, which is iſſued at the ſuit of creditors; one creditor is entitled to uſe one 
fort of diligence, at the ſame time that another employs either the ſame or a dif- 
ferent ſort ; and he, Who completes his diligence ſooneſt, is uſually preferable ; 
ram jura viglantibus, Conſequently, one, who was creditor before his debtor 
was inhibited, may proceed to do any fort of diligence, which Law allows him 
to do, in order to effectuate payment of his debt. Of courſe he may not only 
attach his moveables by arreſtment and poinding, but adjudge his heritage. In 
truth, diligences are deeds not of the perſon inhibited, but of his creditor and of 
che law. But inhibition lays a reſtraint on the inhibited perſon alone; it lays none 
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ſtanding, every thing which it would have been lawful for them to have done 
if inhibition had not been uſed. 19 
But the deeds, which an inhibited perſon is incapacitated from doing, muſt not 
only be poſterior to the impoſition of the reſtraint; they muſt alſo be voluntary. 
For inhibition ſtrikes againſt voluntary deeds alone; that is, deeds which it was 
in his option either to grant or not to grant, and which, if he had refuſed, he 
could not, by legal means, have been compelled to do. It affects not neceſJary 
ones; that is, deeds which it was not in his option either to grant or not to grant, 
and which, in caſe he had refuſed, he could by legal means have been compelled 
to make. The law does not disfavour ſuch as agree voluntarily to do that, 
Vhich it can compel them to do; it likes not to be laid under the neceſſity of in- 
fpoling its authority and of applying its ſharpeſt remedies; and it regards not 
With favourable eyes ſuch, as wait its order and compulſion to do deeds, which 


| ney know they can be forced to do. | 90 4) 4 1 056 
| On this principle it is plain, that every deed, which one lay under a valid and 


cgectual obligation, antecedent to the inhibition, to grant, is not affected by it, 
19 the inhibited perſon ſhould grant it, after he is inhibited, voluntarily, without 
"ting the compulſions of law. For one, who is validly and effectually bound, 
de forced to fulfil his obligation; and, if he fulfils it without laying the law 
inder the neceſſity of uſing force, he does no more than it was not only lawful, 
A reaſonable for him to do. Beſides, it is no matter to him, who * = in- 

ibition, 


on his creditors or any other mortal; they have full power to do, it notwith- 
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his debtor was inhibited, may uſe all legal diligence either agaipſt the perſon ot 


| l — 5 * * 1 
eee „ title 4 . i Po ' a} r 1137 0 Anil ary Uns ll e 
hibition, it is 1% 77777 to him, whether the inhibited perſon” granted the deed rc. 
| 16 5 «x7 C4 . 21 p WF © 4+ | | SEE, Cate Jt 44 4 oi iv 0 r 
luntarily, or was forced to grant it. It muſt be eftectual againſt him, ſiuce i 
5 . . £ a 139 * 'T . . 4 2 renn . 11 141 ie. #4 ii. 
was granted to full, an cifectual obligation anterior to t Fe 5 F wh. 
17 Me „eee 1 eee B 110.186, an vid 
From hence it, is plain, that it matters not of what kind the ob igatign be — 

0 | mils! * 7 ie iT 1 "> » c « 3. 6113; $' "7" | J3 111 . III 4 So» 5 {.« Mb 0 
vided it be ſuch à one as is efiectual, and may be made good by process at lan 
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Thus a huſband, Who hath bound | himſelf by his marria ercontract to make 
certain proviſions for his wife, or for the children whom, Fe thould happen ig 
have. by her, will not be incapacitated, by being inhibited, afterwards; fron 
making thoſe pioviſions. Therefore, if he ſhall make them after. he is in. 
hibited, they will not be affected by it, and will not be liable to be ſer aſide ex a 
File inhibitionis. , For the perſon, who made them, lay under an obligation to 
make them antecedent to the inhibition; but inhibition, as, it has been faid, ha 


no ſort of effect on deeds anterior to it, S/.1oth Feb. 1672, Beg. — 23d July 1675, 


19 
& 


Gordon, ad June 1681, Gardner,. — Go. 24th June 1673, Haliburton. In the 


134 


Tame manner, if ene lies under an obligation to make over land or any other in. 


1 7 i! 


an , inhibition ICY but Fg” to the obligation, Du. 6th March 1639 


inen a b, % OS , OE 1 7 i © af: Þ * . | , 
Sco:ſtarbat. — Ho. inhibition, 2 ants 1617, Sinling.—Go. 21ſt Fuly 167 5, Menzies — 
F. Loth Fan. 171 Zu Gordon. 


From hence it followed, that a wadſetter or an annualrenter, whoſe right 
was. redeemable by another, might accept of payment of that, for which it could 
be redecmed ; that he might grant a renunciation of it to the-redeemer ; and 


that this renunciation was not affected by the inhibition of the wadlſetter or an- 


nualrenter, . becauſe he, who had the redeemable right, might have been compe- 


led by the reverſer, who had right to redeem, to accept of the 'redemption- 


morey, and to grant the renunciation, S:..27th Feb. and 16th July 1667, Elics— 
th Jau. 1680, Maclellan.—Di. 96. But this was hurtful to the.intereſt of the cie- 
ditors of wadſetters and annualrenters; becauſe the money, with which the 
right was redeemable, was not arreſtable, as it was ſecured by. infcftment. To 
prevent therefore this evil, it was provided, Al. 19th Feb. 1680, that, if one, 
who had inhibited a wadſetter or an annualrenter, ſhould notify, by the wfiru- 


ment.of a notary, to the reverſer, that the wadſetter or annualrenter ſtood inki- 


bited by him, and ſhould produce, in preſence of the reverſer and of the notary, 


the inhibition duly. regiſtered, no renunciation or grant of redemption, tho, made 
on true payment, fhould be ſuſtained, unlebs the redemption proceeded on an action, 


to which the inhibitor was cited, and made a party. -It was the intention of the 
act, that the inhibitor thould have to the redemption-money the ſame right which 
he had to the wadſetted land; for ſurrogarum ſapit naturam ejus, in cujus locum ſur- 
rozattr, The money was, for the ſecurity of the inhibitor, ſurrogated in place of 


the redeemable right, which the wadſetter or annualrenter had. 1 


But every neceſſary deed granted by one after he is inhibited, is not abſolutely 
good. In order to ninder it from being liable to be impeached, it muſt be alto- 
gether neceſfary. One, which is partly voluntary, partly neceſſary, is voidable 
ex capite inhibitionis, in fo far as it is voluntary, Fo. 3d Ju 1700, Dunbar. There 
fore, in order to render a deed abſolutely good, it muſt be limited to the {tri 
terms of the obligation; if it goes beyond them, it will be ſo far voidable; becauſe 
in fo far it is voluntary, and cannot be faid to be done to fulfil the obligation. 
Thus a. debtor cannot, after he is inhibited, make over his eſtate to his creditor, 
infeft him in it, or do any other voluntary deed, in ſecurity of the debt due to 
him; becauſe the conveyance, deed, or infeftment, is a voluntary deed; the 
creditor could not have compelled his debtor to grant it. Therefore, if he 
does grant it, it mult be voidable ex capite inhibitionig, A. inkibition, 9th . 
CVs 


F p 4. 15 . 
1730, Campbell. ?*Tis true, a creditor, to whom a debt was due before 


due 


ainſt the eſtate of his debtor, in order to effectuate payment of the debt 0 


. XM. Of lb,, 4328 


to him; and his diligence will not be aſſected by the inhibition, or Ladle to be 
{ alide; becauſe it proceeds on a debt which was prior to the inhibition, and 
; therefore in no fort affected by it. Indeed if it proceeds not on the original 
gebt itſelf, but on a deed corroborative of it, granted after the inhibition, it will 
de voidable. Thus an adjudication, recovered on a bond of corroboration poſterior 
to the inhibition, is liable to be avoided, tho the debt corroborated was prior to 
t; becauſe it proceeded on a bond which the inhibition incapacitated the grantor 
from granting, Fo. 29th Jan. 1696, Wilſon. A deed therefore, poſterior to inhibition, 
; voidable not only in thoſe caſes in which the inhibited perſon lay under no fort of 
obligation to grant it, but alſo in thoſe in which he lay under one to grant ſome ſuch 
deed, did not adhere to the preciſe terms of his obligation, and granted one different 
from that which he was bound to grant. Thus if one is bound, before he is in- 
hibited, to grant another an annual-rent out of his eſtate, and, after he is inhi- 
hited, does not grant an infeftment of annual-rent, but makes a conveyance of 
the property of it to the obligee, that conveyance is liable to be ſet aſide 
ox capire inhibitionis. The perſon, who made it, did not adhere to the ſtrict 
terms of his obligation; he did a thing quite different from that, which he was 
bound to do; for a conveyance of the property of land is not ah, infeitment of 
annual- rent out of it. Therefore it was a voluntary deed, which he could not 
have been compelled to grant, Ho. inhibition, 4th March 1614, Oliphant. — 


on 


Ds. 21ſt Fan. 1629 Scot, —8th March 1631, Brown. FF 
In ſhort, every deed, onerous, rational, or gratuitous, which one could have 
been decreed to grant, is reckoned neceilary ; and every one, which he could 
not have been decreed to grant, is held to be voluntary. Deeds of the firſt 
ot, tho poſterior to an inhibition, are not affected by it; thoſe of the laſt, 
if granted after it, are liable to be ſet aſide ex capite inhibitionts. TI 
One, whoſe intereſt is not affected by a deed, ought not to be allowed to im- 
peach it. Therefore the deeds, againſt which inhibition ſtrikes, muſt not only 
be poſterior to it, and voluntary; they muſt alſo be 3) hurtful to the right of 
the inhibitor. If they are, in no ſort, hurtful to him, he can have no intereſt 
: object to their validity; for, as the law expreſſeth it, it is jus tertii to him to 
0 1t, | | 
But deeds relating immediately to thoſe things, to which inhibition does not 
extend (F 608. 609.), are not hurtful to the intereſt of the inhibitor; for his in- 
hibition gives him no ſecurity over theſe. Therefore, it does not incapacitate the 
Inhibited perſon from doing with them as he pleaſes, Tis ſuch deeds alone as re- 
late directly to thoſe things to which the diligence extends ({ 609. ), that he is 
ncapacitated from doing; for by them alone is the ſecurity, acquired by the in- 
libition, directly diminiſhed. 3 „ | 
But deeds which are perſonal, and which relate not immediately to thoſe things 
to which inhibition extends, may be employed to affect them, and may thereby be- 
come the means of leſſening the ſecurity of the inhibitor. Inhibition impoſes a 
reſtraint on others as well as on the perſon inhibited, and by being publiſhed: is 
notified to the world. Therefore they are in mala fide to think, that deeds, grant- 
ed by him afterwards, can be made effectual againſt his heritage; and they. muſt 
be held in all their dealings with him to have relied on the ſecurity afforded them 
Y thoſe things alone, to which inhibition does not extend. Hence, as ſoon as 
a deed is employed to hurt the ſecurity the inhibitor has over thoſe tliings to which 
i extends, it becomes liable to be impeached by him; for he has a right to hin- 
Tany deed, done by the perſon inhibited, from being made hurtful to him. 
herefore the latter muſt be held to be incapacitated from giving to any of his 
deeds the eſfect of being employed to that end. . 
Beſides, inhibition is not intended to deprive one of the power of managing 
affairs; it means only to ſecure the heritage of the inhibited perſon as a fund, 
8 of which the inhibitor may make good his right; it does not deprive him of 
le property of his eſtate ; he continues proprietor, it notwithſtanding. T here- 
| TT fore 
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power to-grant leaſes of his heritage on terms, which are not Hureful to the ringt 


terwarils to be attachable by the inhibitor. But it may be rendered leſs! valuable 


to defraud his diligence and the law. Therefore it muſt be liable to be fe 


ferent. A landlard may grant leaſes of his property; but a tenant cannot aſſign 


_ ed, pesfon himſelf it muſt be aideed; done by him. For inhibition is a prohibi- 


it! affects: him alone zit is, therefore, perſonal to him. It has no effect either 


. deeds alone, as were done by that individual perſon whom he inhibited: he is 
not entitled to impeach any, which are done by his heir; for inhibition extend; 


ceſſor, mult inhibit him by executing letters of inhibition upon him juſt as if none, 


other effect than it would have had in caſe one had not been executed againſt the 


dae diligence is irregularly esecuted, and is therefore void. | 


forè it doe not inea pacitate him from doing any deed of ordinary ad mini [tration 
by which the ſfecurlty acquired by the inhibition is not dimidiſhed. It anni 
thoſe alone „ which! are Prejudicial to it. Hence one nas, after he is inhibited, 


of lhe inhibitor for he cannot grant them on others. Tis true, a leaſe canndt 
properly be ſaid to be an alienation; the heritage, which is let, contindes af. 


to him; and in caſe it is, the leaſe muſt be held to have been granted, in order 
1 74 


able. :! ©) TOLINHTUL Di 433 71919) „li, MIJEIR 3539 £111 $91 ele 
From this muſt be accurately diſtinguiſned another caſe, which is entirely dif. 


thoſe granted to him, for a leaſe is attachable by creditors by adjudication, 

Therefore, inhibition deprives him of the power of afligning it. 1 
Laſtly; In orderito. make any deed liable to be ſet aſide ex capite inhibition, 

it is necetlary, not only that iti be voluntary, be poſterior to the inhibition, and 


he hurtful to the rights of the inhibitor; it muſt alſo be granted by the inhibit 
tory diligence, which lays its commands on that perſon alone who is inhibited; 


agaiuſt his heirs, agaiuyſt his creditors, or againſt any others. The reſtraint im- 
poſed on him does not deſcend or continue to lay on his heir; as ſoon as he 
who was originally inhibited dics, it ceaſes; for it was perſonal to him. So one, 
who has uſed inhibition, is entitled to get ſet aſide ex capite inbibitionis ſuch 


not to heirs, Ho. inhibition, ult. Tune 1612, Pierie. Therefore one who wants 
to lay the heir under the fame reſtraint, under which he laid his prede- 


had been iſſued againſt his predeceſſor: and this new inhibition will have no 


predeceſſor, becauſe every one is inhibited not - hereditario, but ſuo nomine. ll 
mbibition executed upon one lays no reſtraint upon his heir, and has no effect on 
his deeds; much leſs can.it impoſe any reſtraint on ſuch as were his creditor 
before he was inhibited *. They may do diligence, and may employ every lau- 
ful mean,, in order to effectuate payment of the debts due to them. For at that 
moment, at which they become creditors, they acquire a right not only to get 
payment of the debts due to them, but alſo to uſe the means which law affords 
them for effectuating it. Of this right no deed either of their debtor or of 
any other can deprive them. Indeed, nothing can deprive them of it, till they 
receive payment of their debts. Therefore the diligences, which they do againſt 
the heritable eſtate of their debtor, are not affected by inhibition, and are nol 
voidable ex capite inhibitionis F, For he, who uſed the inhibition, had no 
beiter right than they: he uſed inhibition, in order to ſecure himſelf againſt the 
poſterior voluntary deeds of his debtor; all his creditors might have done the fame, 
But inhibition is a diligence merely prohibitory, and does not directly transfer the 
property of any part of the eſtate of the debtor. Therefore it cannot give him 


who owes it any preference. to thoſe who were creditors before; all of them ar 


#10 equally 


[ if} C\ I 


I ſay, 2%re he was mhibited, becauſe inhibition ſtrikes againſt all voluntary deeds done by the jphbite 
' perſon, after he is inhibited, onerous as well as rational and gratuitous ones. Therefore ſuch as become, , 
tors of one, after he is inhibited, have none but themſelves to blame if they ſhall ſuffer ; they became his ts 1 
tors with their eyes ohen; when they either ſaw or might have ſeen, that his heritable eftate was already (ſecure 
to another by the inhibition, So % imputent, | Far 3 
always add ex cafite inbibitionis; becauſe Jam ſpeaking of inhihitions and of their effects alone. ie 
deed may be voidable for other reaſons, v. g. ex capite fraudis, tho it may not ex capite inhibition j or beca 
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they ſhall become due. By virtue therefore of this reſervation and infeftment; the 
ſuperior is, for thoſe duties, whether caſual or conſtant, à creditor preferable 
becauſe he is prior to every other: for the right, which hei has ro his duties, 

5 coeval with that which his vaſſal has to his eſtate; and muſt of courſè be 
prior to every right flowing from the vaſſal. There is however gone exception to 
6 this rule; for deeds done by one who is inhibited, and inferring recognition, hurt 
! not the rights of him who uſed the inhibition, 1686, 4. 13. bebauſe the inhi- 
bition incapacitated the inhibited perſon from doing any voluntary deeds; that 
might be hurtful to the right, on Which it was uſed. Indeed if it did not ſtrike 
againſt deeds inferring recognition as well as againſt others, it would be an ufeleſs 
diligence ; for every debtor might, as ſoon as he pleaſed, alienate his eſtate, or do 
{one other thing, which would infer recognition, and might thereby fruſtrate the 
diligence of his creditor. To prevent this cunſequence, ' therefore, the law hath 
ex rely declared land falling under recognition to be burdened with the inhi- 
bition, and with payment of the debt on which it was uſed L. 

\ 61.2. Inhibition is intended to ſecure all the heritage of the inhibited perſon as 


the debt due to him (§ 608.) : and the effect of it is to incapacitate the inhibited 
perlon from doing any voluntary deed, that may be hurtful to the debt on which 
inhibition is uſed (§ 610.) . Therefore, it muſt give the inhibitor a right to hin- 
der his intereſt from being hurt by deeds granted by the perſon inhibited; that 


ON b, it entitles him to get them ſet aſide, if he thinks it proper, ex capite inſibi- 


Is 110715, | | | | i C11 

-n order to underſtand the preciſe method in which he can avail himſelf of his 
inhibition and get them ſet aſide, it is neceſſary to diſtinguiſh two different caſes.” For 
it may be ſuppoſed either that there is, or that there is not a judicial competition 
ds between the creditors of the inhibited perſon about thoſe things, to which inhibi- 
tion extends. 1 5 Þ ee 
Tis uſually in the firſt caſe that an inhibitor has occaſion to exerciſe his right, 
ac. to take the benefit of his inhibition. In competitions it commonly happens 
pot that there is not enough to ſatisfy the debts due to all the creditors of the inhibited 
perlon. "Thoſe therefore are fortunate, who can, by their diligence, hinder o- 


the hers from drawing out of the common fund for paying them all. This his inhi- 
ne. bon entitles the inhibitor to do. For in the competition he is entitled to oppoſe 


to all the deeds againſt which it ſtrikes, and which are employed in order to af- 
um the heritage of the inhibited. And he is entitled to do it without purchaſing a 
ſummons or bringing a formal action of reduction of them; for competitions im- 
Ply actions of every kind, and every competitor is held to have actually brought in 
s own name, every proceſs which it is neceſſary for him to be ſuppoſed to have 
bought. Therefore the inhibitor is entitled, by founding on his inhibition, to 
bet every deed; which is produced in the competition, and againſt which his in- 
-arel libition ſtrikes, ſet aſide in competition with him. And it matters not, whether 
et an toe e dn Gemen 

1 ee otherwiſe in antient times, St. 16th Dec. 1680, flay.— Home, March 168 3. Hr adworate. H. 829. 
rine can be of little uſe now, that tenure by ward is abolithed : for it is ſeldom or never, that land 


an fall under recognition, 
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a fund out of which the inhibitor may effectuate his right, or recover payment of 
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it be one relating directiy to thoſe things, over which the ſecurity acquired by the 
inhibition extends, or one relating to thoſe,” over which it does not extend. For 
the inhibition gives the inhibitor a right to get all the heritage of the inhibited per- 
ſon ſecured as a fund for paying him; all of it muſt be allowed to remain entire 
for his attachment; and he is entitled to hinder every deed, againſt which his 
inhibition ſtrikes, from being employed in order to affect it.. 
But it is not in competitions alone, that the inhibitor is entitled and 
may have occaſion to avail himſelf of his inhibition. For he has a right to 
get let aſide every deed againſt which it ſtrikes, and which relates to thoſe things 
to which it extends. The proper way, in which he can get this done, is by a 
fins a ſummons and ſuing au action of reduction. For except in competitions 
a deed, which has been done, cannot be ſet aſide without ſuing an action in RET 
to get it reduced ; it is not impeachable by way of exception ($ 365.), St. 3d 
Ju 1674; "Fohnſtom. 1E in 7 nn ne $8777 het W 1 inn | 
But t is not every: deed which+he is entitled thus to get ſet aſide. For we 
muſt diſtingquifly between foch/as-xelate directly to thoſe things, to which inhibi. 
tion extends, and: uch as relate directly to thoſe, to which it extends not. T5 
the former alone, Which he is entitled to bring an action in order to get et a- 
ſide; for they alone are hurtfulita him. And it deſerves to be remarked, that 
he is enlitled to get them armulled, whether he is or is not immediatel y hurt by 
them. The lawienquires/ not into that matter; it has reſpect to the inhibition 
alone, conſiders that it eſtabliſhes a right in the inhibitor, and preſumes him to 
be at leaſt in danger of loſing his money always till the debt, for ſecuring which 
it was uſed, is actually paid. Fill, therefore, it is paid either by the original 
debtor himſelf or by ſomebody for him, the inhibitor muſt prevail in the re- 
duction of every deed, relating directly to thoſe things to which inhibition ex 
tends. For if it is ſatisfied, he cannat prevail; becauſe the ground of his in- 
hibition is cleared, he has no intereſt, therefore he can have no right to get 
any deed ſet aſide by means of his inhibition. 8 
But he is not entitled to ſue an action, in order to get ſet aſide ſuch as relate to 
things, to which inhibition does not extend; for they do not diminiſh his fecuri- 
ty, ſince they concern not the things over which it extends. Of courſe, he has 
no intereſt in ſuing a reduction of them. All, which he is either concerned or 
entitled to do, is to hinder them from being employed to affect the heritage of 
the inhibited perſon. As ſoon as this uſe is made of them, he is entitled to ſue 
a reduction of them. | FF 41 7 
Hence it follows, that he is not ſo much as entitled to hinder them from be- 
ing employed to attach thoſe things, to which inhibition relates; for inſtance, 
from being made the foundation of an adjudication of them. He is not entitled 
to prevent one from recovering a decree: for it may be eſſential to the intereſt of 
him who is ſuing it, to recover one; and it is jus tertii to the inhibitor to allow tt | 
to be made, becauſe he has it always in his power to hinder it from being em- 
ployed to affect any of thoſe things to which his ſecurity extends, and for this 
purpoſe to ſue an action for getting it ſet aſide. | ; 
From theſe principles ſeveral corollaries, uſeful for making the nature and the 
effects of this diligence underſtood, may be deduced: ſome of them it may not 
be improper to mention on this occaſion. N 257 | 
$ 613. Inhibition, it has been ſaid (§ 612.), gives the inhibitor a right to 
get thoſe deeds, which offend againſt it, ſet aſide; but it gives him no more. 
Therefore they are not #/6 jure void; they are voidable only, or liable to be ſet 
aſide. By conſequence, till he exerciſes his right, and gets them actually avoided, 
| they are as valid as they would have been; they produce all the ſame effect 
which they would have produced; and they give him, in whoſe favour the) 
are granted, the ſame rights which they would have given him, in caſe he who 
granted them had not been inhibited. Thus a conveyance, by which a parcel of 
lands is made over by the inhibited perſon to another, diveſts him of art 200% 
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or of it, and transfers it as eſſectually as it would have done, if he had not been 


er- inhibited. / If the conveyande contains a procuratory of reſignation and ptecept of 


de ſeilin, the perſon, in whoſe favour it is made, may get himſelf infeſt in the land either 
his by ſurtendering it on his procuratory of reſiguation, and by obtaining a charter and 
g ſciſin from the ſuperior of the inhibited perſon, or by - getting, himſelf ſeiſed of 
nd it on his precept of ſeiſin. And after having thus completed his title to the eſtate, 
to he may do every ching which one, veſted and ſeiſed of the property of a 
"TY anded eſtate, can do; for he has a complete right to it. Conſequently, he may 
al- exerciſe every act of property; he may either cultivate the land himſelf, or let it 
ns, out to be cultivated by tenants; may ſue actions, in order to get removed thoſe 
Jer WI tenants, whom he is entitled to cauſe to move; may demand payment of the rent 
zd from them, and if they will not pay it voluntarily, he may ſue them for it; as it 
oe becomes his abſolute property at each ſucceſſive term, at which it becomes due. 
we By conſequence, it nay be attached by his creditors, by any diligences by which 
ibi the law makes rent liable to be attached, H. 634. -N. 77. He may impoſe charges 
Tis on his eſtate if he pleaſes: and he may exert the moſt ample of all the powers 
t a- of a proprietor, that is, he may convey his rights, his property, and his eſtate to 
hat ochers; and thoſe others to whom he conveystbhem, will as ſoon as they have com- 
by pleted their titles, have all the ſame rights which he, who made the conveyance; 


ion had. All theſe rights he may continue to exerciſe, till the inhibitor ſhall think 


to i proper to exerciſe his right, and get the deeds: done by the inhibited perſon, 
lich and all that has followed on them, reduced; fer as foon as the original deed on 
inal WH which all the reſt are founded is ſet aſide, the whole ſuperſtructure built on it 
Te- muſt fall to the ground. Nay the eſtate may be affected by his creditors, if they 


cr pleaſe to fue an adjudication of it. Tis true, the adjudication will not convey 


in- WH ihe abſolute property of it to the adjudger: for an adjudication cannot convey to 
get the adjudger any thing, which belongs not to the perſon from whom it is ad- 

judged. But the abſolute property of the eſtate did not belong to him, from whom 
e to Wl it was adjudged ; becaule his right was liable to be ſet aſide at the ſuit of the 
uti inhibitor ex capite inhibirtents, ſince it was originally derived from one who was 
has WH inhibited, and therefore had not power to convey an indefeaſible right to ano- 
cher. Conſequently, the adjudication will give the adjudger the ſame rights, 


e of which other adjudgers have, only till the inhibitor gets all the rights, flowing 


{ue from the inhibited perſon, annulled ; and, beſides, it will give him a right to 
acquire the property of the eſtate adjudged by continued and uninterrupted poſſeſ- 
hon during the courſe of the poſitive preſcription. ; 
In X the ſame manner, if the inhibited perſon owes a perſonal debt, his creditor 
may do diligence to get ſatisfaction for it, by adjudging the landed eſtate of his 
debtor : and the adjudication will produce the ſame effects, which it would have 
produced if the debtor had not been inhibited, medio tempore till the inhibitor 
lnall uſe his right and make it eſfectual, by getting avoided the deeds done by the 


bim, againſt which his inhibition ſtrikes. 115 ; 1614 
In one word, every deed done by an inhibited perſon is always conſidered as 
ere done by one who was not inhibited, till it is ſet aſide, i. e. till the date 
of the decree of reduction; for till that time it is an effectual deed, H. 634.— 


. 


77. 


Nainſt which it ſtrikes, is not perſonal to him, at whoſe ſuit the inhibition was iſſu- 
ed. It deſcends 1) to his heirs; for every right, which one had, deſcends to 
them, 2) It is tranſmiſſible to his creditors ; for it is a faculty which is compe- 
tent to him, and may be profitable to them. Conſequently, if it is neceſſary for 


o get the eſtate of the inhibited perſon made a fund of their payment. 3) It is 
mauſmiſſible by aſſignment to the voluntary aſſigns of the inhibitor; for every 
gut, which one has, may be made over by him to another. But the aſſignment 


inhibited perſon, and the rights derived either originally or progreſſively from 


y 614. This right, which inhibition gives, of getting ſet aſide every deed a- 


their intereſt, i. e. if their debtor is inſolvent, they may found upon it, in order 
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430 Of labilition. Book VI. 


muſk be ſpecial ; for this faculty will be preſumed; not to have been comprehended in 
any general aſſignment. But it cannot be exerciſed by any others; it cannot he 
profitable: to any. others; no others can found on itt. 

8 675. This diligence, as has been ſhewn ($ 606. ), muſt be founded on ground; 
which are ſpecial, and of a determinate extent. Therefore, when one exerciſe, 
his right, and gets deeds by which his inhibition is contravened ſet aſide ex, capin 
inhibitionis, the benefit of the decree of reduction accrues to thoſe ſpecial grounds 
or debts alone, on which the inhibition was iſſued ; it ſerves to protect them a. 
lone. Conſequently, *tis in competition with them alone, that the deeds, which 
have been ſet aſide, are held to be void; for they are held to be good againſt al 
others. They may enter into competition with them; they may be made the 
titles of law- ſuits; they may give complete rights, juſt as if they had not been fe- 
duced. For they are held to be valid and effectual iu reſpect of every other deed, 
except thoſe on Which the inhibition was uſed; in ſo much that the benefit of 
the reduction accrues not to other debts that may happen to be due, even to him 
who raiſed the inhibition, than thoſe ſpecial ones on which it proceeded ; it is 
proper to them. So that he, to whom the debts ſecured by the inhibition are 
due, cannot, after they are ſatisfied. or out of the field, ſay, that the deeds, which 
he hath got ſet aſide e cabitée inhilitionis, are void. He cannot object nullity to 
them now, when they are contending not with debts ſecured by the inhibition, 
but with others which cannot lay claim to any benefit from it, Da. 26th Jan. 1636, 
Lady Borthwick.-—St. 7th Jam 1680, Hay. | | 

$ 616. But this right which an inhibitor has to found on his inhibition, and to 


{ue for reduction ex capite inhibitionts, does not laſt for ever; it muſt be exerciſed | 


before it is preſcribed, For every perional right, on which document is not ta. 
ken within forty years, is loſt 07 ztendo, 1 hele forty years begin to run not 
from the date of the execution, publication, or regiſtration of the inhibition, but 


from the time at which the inhibition is contravened, i. e. a deed which affects | 


the heritable eſtate, and at which the inhibition ſtrikes, is done, and is made ſo 
public that law muſt preſume him, who had right to get it ſet aſide, to have 
known it was granted. For till that time he is non valens agere, and fo preſcrip- 

tion cannot run againſt him, Sr. 19th Feb. 1080, Lutefoot.— V. 32. 

8 617.. Inhibition is intended for enſuring the inhibitor of recovering 
that, which is due to him. Of courſe, as ſoon as he gets payment, his debt 
cleared, and his diligence can no longer be available to him. 0 

Every debtor is entitled to diſcharge debts due by him, and to clear diligences 
iſſued againſt him. From hence it follows, that the original debtor, i. e. the 
perſon inhibited, may pay the debt ſecured by the inhibition, and may thereby 
clear both it and the diligence iſſued upon it. This he may do at any time after 
that, at which the creditor is bound to accept of payment, is paſt, provided he 
gives him-timely notice of his reſolution to pay. And if his creditor had dove 
no diligence in order to effectuate payment of the debt, the debtor will clear it by 
paying no more than he would have been bound to pay, in caſe inhibition had 
not been uſed ; for no debtor is bound to pay for the anxiety of his creditor, and 

a creditor, who hath cauſed inhibition to be ſerved, has nothing but his owt 
unneceſſary anxiety to blame for the colts of the execution of this diligence. 

'Tis otherwiſe in caſe the creditor hath been put to charge in doing diligence 
for effectuating payment: the debtor muſt, according to the common rules of 
Jaw, refund thoſe charges, which his creditor has been neceſſitated to lay out in 
order to effectuate payment of the debt due to him; otherwiſe the creditor would 
not be fully paid. . ; 22 | E r atl 
Baut the inhibited perſon may be either not able or not willing to pay his debt; 

and the inhibitor may be obliged to uſe the right he has to get ſet aſide ever) 
deed at which his inhibition ſtrikes. In this caſe every one, in whoſe favour 
ſuch a deed has been made, is entitled to pay the whole debt due by the debtor, 


1. C. the whale {um, principal, intereſt, and every thing which the original AN 
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u $0014 have been bound to pay at that point of time, at which this one offers to 
de dear the debt. För à creditor is not bound, and cannot be forced to accept from 
oy one a ſum leſs than that which his original "debtor was öbliged to pay him. 
& Wl £very one therefore, in whoſe favour a deed, at which the inhibition ſtrikes} was 
les granted, has right to clear the inhibition by clearing the debt, Which was the 
i Wi ground of it; for every one, who has a legal intereſt in doing it, can force a cre- 
d tlitor to accept of payment of a debt due to him “. This right may be exerci- 
a- (d at any time after the inhibition is raiſed, as well before as after the inhibitor 
ch bas begun to ſue for reduction ex chpite inhibitionis; and as ſoon as it is exerciſed, 


al Wl e inhibition is cleared, and the inhibitor is diveſted of evety right which it 


ne Wi gare him. Indeed he, who Cleared the debt due by the inhibited perſon; has 
re- Wl ſome cafes a right to get from him, to whom he paid, an aſſignment not on} 

1, oo the original debt, and to the grounds, evidences, and inſtruments of it, but alſo 
of Wl to the inhibition, and to every other diligence which he had done, in order either 
im to enſure or to effectuate payment, upon refunding the coſts of theſe diligences. 


his follows from the common principles of law: for one, Who pays a debt due 


arc I by another, has a right to get conveyed to him by the ereditor, to whom he 
ich Wl pays, not only the original debt itſelf, and the grounds, evidences, and inſtruments 
of it, but alſo all the diligences he had done in order to get payment; provided 
the granting the aſſignment be not to the hurt of the aſſignor. For all, which a 
debtor, or one who pays for him, is ſtricto jure entitled to demand, is an acquit- 
tance or diſcharge of the debt due by him; and the obligation to aſſign is found- 
ed on that natural one, under which every man lies, preftare innoxiam utilitatem. 
Therefore he who pays, in caſe the aſſignment may be made cum innoxia utilitate 


of the aſſignor, has a right to get one bereficio cedendarum actionum, that he may 
not Wl be the better able to get himſelf reimburſed. But a diſpute can ſeldom ariſe upon 
but Wl this matter, becauſe he is not bound to pay, and may refuſe to do it, unleſs the 
ects Will creditor will agree to aſſign to him. n . 
> 10 $ 618. Every creditor, as well one who hath as one who hath not uſed inhibition, 
ave may do diligence either againſt the eſtate or againſt the body of his debtor, in order 
117 i to effectuate payment of his debt, or to get ſatisfaction made to him for it. For in- 
| hibition is a prohibitory diligence (F 602. ax. I.); the uſe, the intention, and the 
ing end of it is not to effectuate payment, but to ſecure a fund out of which it may 
t 5 be effectuated. But it would indeed be hard, if one were incapacitated, by ha- 

ving uſed it, from employing means to recover actual payment; that would be to 
nces make the diligence of the creditor become an abſolute diſcharge to the debtor. 
the lt muſt therefore be lawful to a creditor, who hath inhibited his debtor, to uſe 
edy every mean afforded him by law for recovering payment of his debt. 
after Thus he may, the inhibition notwithſtanding, recover an adjudication of the 
| nc BN heritable eſtate of his debtor in the ſame manner and to the ſame effect, as he 
lone Wi could have done, if he had not uſed inhibition. 1) He will get it adjudged 
%o him for payment of the ſame accumulated ſum, for which he would have got 
had BW it adjudged, in caſe he had not inhibited his debtor ; for it ought not by any 
and means to hurt the intereſt and the rights of a creditor, that he hath been ſo care- 
on Wh ful of them as to cauſe his debtor to be inhibited. Therefore 2) his adjudication 

muſt be redeemable for a ſum no leſs than that for which every ſimilar one is re- 
ence Bl deemable, 7. e. the whole accumulated ſum, for payment and in ſecurity of which 
s 0! Wl tle eſtate is adjudged, and by which the adjudication would have been redeem- 
ut in able, in caſe inhibition had not been uſed. For a creditor, who hath inhibited 
ould WY hi; debtor, hath, if he cauſes his eſtate to be adjudged, over and beſides the 

| "Yhts ariſing to him from his inhibition, all thoſe which he would have acquired 

leb: A by bis adjudication, in caſe he had not inhibited him, 6th Jan. 1742, Corfar v. 
e Goran. —Fa. II. 122 +, For the ſame reafon, 3) the gal of the adjudi- 
out e eee | t ener eirf cation 
btol, "SE LES 3151 785 
tr A Kon dated in cn? times. For an adjudication obtained by one, who had inhibited- his debtor, 


bond to be redeemable by payment of the principal ſum originally due, of the intereſt of it, and of the 
natics alone; without any accumulations, or intereſis of the accumulated ſum, N. 48, H. 631. 
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cation cannot be longer than that of any other of the ſame kind it muſt be re- 
deemed within the ſame legal time, within which other adjudications of the ſane 
kind muſt. be redeemed, and itſelf would have been redemable, if inhibition 
had not been uſed. It would indeed be hard, if the time, within which it wa; 
redeemable, was prolonged beyond the ordinary courſe of lay, Conſequenth 
if it is not redeemed within that legal term, the property of the eſtate is irrev.. 
cably transferred to him, to whom it was adjudged; becauſe it ceaſes to be redeem. 
able, as ſoon as the. legal expires, Sz. 24th Feb. 1666, Grans.—Sth July 1679, 
Lay Lucy Hamilton. oth, | CCC 
619. Inhibition, it has been ſaid (S 02. 618.), is a diligence merely prabibi- 
ory, it is not a mean, by which payment may be effectuated; for it gives uct 
direct or immediate acceſs to the eſtate of the inhibited perſon. It is only a mean 
by which the way is cleared for getting acceſs to it; and a fund is ſecured, 
out Gf which payment may be effectuated. By conſequence, 1) it produces no 
change on the nature of the debt, on which it was iſſued; a debt, which was 
perfonal before the inhibition, remains perſonal after it. Therefore 2) the cre- 
ditor, to whom it is due, and who hath ſued out inhibition, not only may 
( 618.), but if he wants to get pay ment of it, uſt uſe the common legal 
means, which creditors muſt employ. in order to effectuate payment of their 
debts; that'is, he muſt do diligehce either againſt the body of his debtor by 
horning and captiony againſt his moveables by arreſtment and forthcoming, or 
horning and pomding, or againſt his heritage by adjudication. 
From hence it is plain, 3) that the rank or preference, Which a debt acquires 
by being ſecured by inhibition, muſt depend not on the inhibition, but on the 
diligence done in order to obtain it a preference, and to effectuate payment. It 
may be obliged to contend either with deeds againſt which. its inhibition does 
not, or with thoſe againſt which. it does ſtrike. Let us compare it with each of 
theſe, and mark the conſequences. | WR rs 
$620. Deeds, againſt which inhibition does not ſtrike, are not affected by it; 
and a debt, ſecured by it, is not affected by them. The comparative preferences 
therefore, of it and of them muſt be governed by the common rules of law; for 
inhibition produces no ſort of change on the nature of the debt, on which it 1s 
uſed. 8 1 
Conſequently, if the debt, on which inhibition is uſed, was originally and con- 
tinues to be a perſonal one, all the debts which are ſecured by infeftment on the 
eſtate of the inhibited perſon, muſt be preferable to it. Hence, 1) if one has 
got an heritable bond containing a clauſe of infeftment, the debt, for which this 
bond is granted, muſt be preferable to the perſonal one on which the inhibition 
was uſed, provided ſeiſin be actually taken. 2) If one has got an infeftment in 
ſecurity of a debt due to him, this infeftment muſt make the debt ſecured by 1t, 
preferable to that on which the inhibition was uſed. 3) If one has got an infeſt- 
ment of relief, in order to ſecure him of being relieved in caſe he ſhall be forced 
to pay a debt due by another, this infeftment makes the debt, in ſecurity of fe- 
lief of which it was grauted, preferable to that on which inhibition was uſed, 
4) If one has got an infeftment of annual-rent, this infeftment gives the annual- 
rents ſecured by it a-preference to the debt, on which inhibition is uſed ; for e- 
very perſonal debt muſt be poſtponed to ſuch, as are made real charges on the 
eſtate of the inhibited perſon, by being ſecured by infeftment in it. 
But debts at which the inhibition does not ſtrike, tho they be not ſecured by 
infeftment on the eſtate of the inhibited perſon, but be merely perſona 
may, notwithſtanding, come to be preferable to the debt ſecured by the inlibi⸗ 
tion; for diligence may be done on them in order to effectuate payment 0 
them, and thoſe diligences, tho poſterior to the inhibition, will not be affected 
by it ({611.). | Suppoſe therefore a creditor, at whoſe debt the inhibition dos 
not ſtrike, to obtain an adjudication of the heritable eſtate of the inhibited pt 
Jon, this adjudication will give the debt, for pay ment and in ſecurity. of which 1t1s 00- 
| g it Fe” wn 


Tit. XX. OF un 


ained, a preference to the debt on which the inhibition was uſed; provided it is 


lered effectual; and he to whom the debt, on which inhibition was uſed, is 
due, does not obtain an adjudication of the eſtate belonging to the common 
lebtor, within year and day of the firſt effectual one. A preference is in this 
caſe eſtabliſhed to that firſt effetual one; the debt on which the inhibition was 
aſed, and the adjudication obtained for payment and in ſecurity of it, muſt. be 
poſtponed to it; and the inhibitor will have no farther right than to the rever- 
on, or to redeem the adjudication itſelf by paying the whole ſum for which. it is 
redeemable. Menn 10 e 4 inn mw 10247 
The preference eſtabliſhed in favour of the ſirſt effectual adjudication muſt, it 
s plain, extend and be communicated to all thoſe adjudications, whieh are obtained 


judications obtained within year and day of the firſt effectual one are, by the com- 


} mon rules of law, entitled to come in peri paſſii with itt. 
| From hence it follows, that an adjudication ef the heritable eſtate of the in- 
L hibited perſon, obtained for payment and in ſecurity of the debt en which inhibi- 
tion was uſed, may not only be entitled tov»come: in pari gau with other debts 
J 


and adjudications at which the inhibition does not ſtrike, but be preferable. to 
them all. It is entitled to come in pari paſſu with: them, when it is obtained 
within year and day of the firſt effectual one; for every adjudication, obtained 


„e vithin year and day of the one which is firſt made effectual, is, as has been ſaid, 
i: entitled to come in pari paſſu with it. It is preferable to them all, if no ad- 


judication is obtained within year and day of the time, at which it was ob- 
tained. 


obtained for payment and in ſecurity of them, but alſo to real debts ſecured by 
nfeftment ; for an adjudication may be obtained for payment and in ſecurity of 
the debt on which inhibition was uſed, and infeftment may be taken on this ad- 
judication before it is taken in order to ſecure the debt intended to be made a 
real charge on the eſtate. In this caſe, the infeftment taken on the adjudication 


. Wl :ccovered for the debt ſecured by inhibition muſt be preferable to the other, be- 
he cauſe it is prior to it. The real creditor, who delayed to take infeftment, hath 
2 Wl nothing but his own negligence to blame for being poſtponed to the adjudger. 
wy BY jura vigilantibus favent. [24 | 

mn From hence it it plain, how and by what rales the preferences of debts on 


vhich inhibition has been uſed, and of diligences done on them, and of thoſe 
debts and diligences at which the inhibition does not ſtrike, may be deter- 
mined. | | 55 Re | 

9621. It is not difficult upon theſe principles to ſettle the preference of debts 
on which inhibition has been uſed, and of deeds at which it {trikes. For every 


tcritable eſtate of the inhibited perſon by getting it adjudged to him ; and his 
debt muſt thereby become preferable to their debts, and his diligence be pre- 
frrable to their diligences. Therefore out of the common fund of payment 
lis debt muſt be paid in the firſt place; and if any remainder is left, the debts, at 
which the inhibition ſtrikes, muſt debate their preferences among themſelves, and 
be ranked according to their ſeveral rights: it is plain, therefore, that the defici- 
acy, if there is any, muſt fall on thoſe ranked in the laſt place; for the inhi- 
tion, as ſoon as it is cleared and is removed out of the way, cannot have any 


15 nvence on the rights or preferences of the other debts, Fa. I. 160, —IL, 126. 
10 9022. It will be eaſy to apply theſe principles to more complicated caſes, and 


ſom them to ſee, how the preferences of a debt on which inhibition has been 
5 . uſed, 


433. 


ther rendered effectual itſelf, i. e. provided either actual infeftment is taken on 
t, or a charge is given the ſuperior. of the eſtate adjudged in order to obtain 
meftment in it, or is within year and day of the firſt adjudication which is ren- 


within year and day of it, and are not affected by the inhibition t becauſe all ad- 


But it may acquire a preſerence not only to perſonal debts and to adjudications 


0 deed, at which the inhibition ſtrikes, is voidable ; he, who has a right to ſue 
e reduction, may get them ſet aſide, and may himſelf do diligence againſt the 
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vuſcd/ and of the diligences done on it, of debts and diligenees at which the inhi 


gall 
bition does not ſtrike, and of debts and diligences at which. it does ſtrike, may * 
be determined. The rule is, the debts on which inhibition as been ſed; ang gef 
the diligences done on them, «muſt, in the firſt place, be compared with thoſe at wy 
which-the inhibition docs not ſtrike, and the preferences, which:they have among bei 
themſelvesʒ be ſettled in the ſame way and by the ſame rules, as they would have been, 8 tþ 
in caſe none of the debts and diligences, at which the inhibition ſtrikes, were in min 
the field. No regard is had to thoſe at which. the inhibition ſtrikes, becauſe P 
there can be no competition between them and thoſe ſecured by the inhibition, fore 
ſince they are voidable at the ſuit of the inhibitor. oth. o3 4a 30 mul 
Thus, if there is a common fund which is not able to: clear all the debts con- geb 
tending about it, the rights and the preferences of thoſe on which inhibition has hav 
been uſed, and of the diligences:done on them, and of thoſe debts and diligences ſecu 
at which the inhibition does not ſtrike, muſt be determined; the ſums, which each doe 
of theſe creditors are entitled to. draw out of the common fund, muſt be. aſcertained; to le 
and every thing, relating to the competition between them, ſettled juſt as if the loſe 
deeds, at which the inhibition ſtrikes, had never exifted. For the debts on which qua 
inhibition has becn:uſed, and the diligences done on them, are entitled to have the 
the ſame preference which they would have been entitled to have, and to draw due 
the ſame ſums which they would have been entitled to draw, in caſe the deeds deb! 
at which the inhibition ſtrikes had never been granted; becauſe theſe can never hurt P 
thoſe ſecured by it, ſince they are all liable to be ſet aſide ex capite of the inhi- brai 
bition. In this way the ſum, which-the debt ſecured by the inhibition is entitled WI be 1 
to draw, ' is-caftiy invelligated. i HA 1 ity OTH inh1 
After the preferences of thoſe debts on which the inhibition was uſed, and of WM «Hh 
thoſe at which it does not ſtrike, are determined; their. proper places are aſſign- Wl eac] 
ed to each of them; the proportions, according to which each of them is en- the 
- titled to draw, are fixed; and the particular ſums which each of them would be fals 
entitled to draw, if the deeds at which the inhibition ſtrikes had never exiſted, WI tho! 
are inveſtigated ; then all the debts and diligences which are contending, not only tho! 
thoſe, at which the inhibition does not ſtrike, and thoſe at which it does ſtrike, The 
but thoſe alſo which are ſecured by it, muſt be compared together; and the dra. 
rights and preferences of each of them be determined, juſt as if inhibition hal WW oair 
been uſed on none of them. For the inhibition is profitable to him alone, to whom. Wi to a 
the debt on which it was uſed is due; it is not either profitable or prejudicial to any tuſ 
others; ſo the rights of all the others muſt be among themſelves the ſame, which enti 
| they would have been, if thoſe debts, on which the inhibition was uſed, had falls 
not been ſecured by it. 7 & xg 55 1650 the 
Alter the rank, which every one of all the creditors, when they are all com- Thi 
_ pared together, is entitled to take, is fixed; and the . proportions, according o Wl (til 
which each of them is entitled to draw, are determined; it is an eaſy matter t the 
inveſtigate the particular ſums, which each of them is, in this ſituation, entitled Wi real 
to get. Now the ſum, which falls to the ſhare of the debts ſecured by inhib- WF inhi 
tion, in this caſe in which all the debts indiſcriminately are compared togethe!, Nos 
may happen to be leſs than that which it is really entitled to draw, i. e., than tO U 
that which was firſt inveſtigated, when the deeds at which the inhibition ſtribes Wi the 
were held to have never exiſted, were neglected, and were therefore not taken nhi 
into the computation ; for this laſt is the ſum, which it is really entitled to drau. — 
The difference of theſe two ſums is the gain, which the debt fecured by the inbr Inhj 
bition makes by its diligence. This gain is proper to itſelf; it belougs to ie in v 
alone; it is not obliged to communicate it to any other: for it ariſes to it from 
right, which is proper to itſelf alone, and which no other creditor 1s entitled l * 
have communicated to him, fince the inhibition is not profitable to any other 5 
than that debt on which it was uſed (S 615.). Therefore thoſe other creditot he 
ho are entitled to come in pari paſſu with that debt on which inhibition was vis whe 
are not however entitled to come in Pari paſſin with it ſer an equal ſhare of 10% Wl e, 


gan; 


1. MX. f D enden, 435 


? gun; indeed they: cannot be entitled to any ſhare-of it, as it is gain made by 
7 the inhibition alone. Conſequeutly, it muſt belong to him alone, who has be- 
| refit by rhe diligence t but no other-than he, to-whom the debt ſecured by the 
t ;nhibition is due, is entitled to make any benefit by it. The only thing, which 
p he is bound to communicate with æhoſe entitled to come in puri paſſis With Wim; 
, ; that leſſer ſum which falls to his ſhare, when a the contending debts indiſeri- 
n minately are compared together, and taken into the computatio 00 2069 77 
ſe But the inhibition is hurtful to thoſe deeds alone againft which it ſtrikes; there- 
l, fore this difference, or gain which the debt ſecured by the inhibition makes by it, 

muſt be made to fall on thoſe deeds alone, at which it ſtrikes. Of courſe the 
1- gebt, at which the inhibition does not ſtrike, muſt draw as much as it would 


{cured' by inhibition; for this is the ſhare, that the debt at which the inhibition 
does not ſtrike is really entitled to draw, fince law does not allow it either to gain or 
to loſe by the inhibition. But it would gain, if it were to draw more; and it would 
loſe, if it were to draw leſs. The remainder which remains aſter the ſum of the 
quantity which the debt ſecured by the inhibition, and of chat quantity which 
the debt at which the inhibition does not ſtrike is really entitled to draw, is de- 


W ducted from the common fund of payment; this remainder is the ſhare of the 
(ls debt, at which the inhibition ſtrikes. 1 om 3 DIA 88 


Perhaps, all this may be more plain by being illuſtrated and expreſſed in Ange- 
hraical terms. Call the common fund, out of which all the creditors are to 
be paid, a. Call the ſum, which falls to the ſhare of the debt ſecured by the 
inhibition, when the deeds at which the inhibition ſtrikes are neglected, and all the 
other creditors are ranked, their preferences are determined, and the preciſe ſums 


the inhibition ſtrikes, had never exiſted; call this ſum x. Call the ſum which 
falls to the ſhare of the debt ſecured by inhibition, when al the debts, as well 


thoſe which are ſecured by it, are taken into the computation ; call this ſum 5. 
Then x is the ſum, which the debt ſecured by the inhibition is really entitled to 


om. WF to any others, even to ſuch, if there are any ſuch, as are entitled to come in pari 
any faſſu with it. The quantity, which alone it is bound to communicate with thoſe 
lich | 


falls to the ſhare of the debt at which the inhibition does not ſtrike, when all 
the creditors indiſcriminately are taken into the computation ; call this ſum 2, 


om- Then a—x—2z will repreſent the ſum which the debt, at which the inhibition does 
r t0 ſtrike, is really entitled to draw: and becauſe x—y muſt be ſo proportioned that 


the debt, at which the inhibition does not ſtrike, may draw 2, the ſum it is 
rally entitled to draw, a—y—z is the ſum to which it would be entitled, if the 
mhibition had not ſtruck at it, when a/ the debts are taken into the computation. 


her, Now x being the ſum, which the debt ſecured by the inhibition is entitled really 
than to draw, it is not a@—y—2z, but a- —, which is the ſum that the debt, at which 
2 the inhibition ſtrikes, is entitled really to draw: for x—y, the gain which the 
1ken 


Nhibitor makes by his inhibition, muſt be deducted from it. So the remainder, 


raw i=x=z, is the real quantity that falls to the ſhare of this debt, at which the 
inh. n hibition ſtrikes. This rule is general, and may be applied to every fimilar caſe, 
el Wi i which debts ſecured by inhibition occur “. e | 

m 4 [ | From 
ed t0 


| 1 always uſe the ſingular number, and ſpeak only of one debt, at which the inhibition does not ſtrike, 
a it muſt be carefully attended to, that this one debt is put for all thoſe, at which it does not ftrike ; for it 
*11-t alter the argument whether we ſuppoſe that there is only one, or that there are more debts, at which 
"2 'vhibition dors not ſtrike, ſince the inhibition can have no ſort of effect either on the preferences of thoſe 
es among then.ſe]ves, or on the quantities they ate bound to communicate to one another. No doubt, if one 
to, . Which the inhibi:ion ces not ſtrike, was bound to communicate any quantity to another at which it does 
„ice, that quantity it would be bound to communicate to it, tho it ſhould be equal to the whole quan- 
"7 which it would have been entitled to draw, if the debt ſecured by inhibition had not been {.cued by it, 


have drawn, if the debt ſecured by it had not made this gain, or had not been 


each of them is entitled to draw are inveſtigated, uſt as if thoſe deeds, at which 
thoſe at which the inhibition does ſtrike, as thoſe at which it does not ſtrike, and 


draw; and x—y is the gain which it makes by its inhibition: x—y, therefore, is 
gain, which belongs to itſelf alone, and which it is not obliged to communicate 


entitled to come in pari paſſu with it, is repreſented by y. Call the ſum, which 
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436 Of Inhibition. Book VI 


From hence it is plain- that debts, at which the inhibition tri | be 
to be entitled to draw ſomething out of the common mo pony” doe Tm af 
that thoſe; on which it is uſed, may not be entitled to draw any thin "Th jd 
may at ſirſt ſight, appear to be a paradox; it is however a very ſimple * | " ing 
may be proved by a very obvious example. Suppoſe an adjudication to 0 pj 
tained on a debt at which the inhibition does not ſtrike, and to be firſt mad pa 
fectual by actual infeftment; ſuppoſe alſo ſeveral adjudications to be obtaltind 7 | 1k 
debts at which the inhibition does ſtrike, within year and day of the firſt effect a 1 
one. Suppoſe allo that the debt, for which the firſt adjudication is obtained ” 1 
which is the ſame thing, the total accumulated ſum with which it is redeemabl D x 
mounts to more than the value of the eſtate adjudged, ſo that nobody will chuſ 8 * 
redeem it; and ſuppoſe that an adjudication of the ſame eſtate is obtained for th 1h 
debt, on which the inhibition is uſed, but not within year and day of the firſt effe@ua * 
one. Tis plain from this ſuppoſition, that the adjudication obtained for the deb 1 
on which inhibition was uſed, will draw nothing; becauſe it is not within year 4 
and day of the firſt effectual one. By confequence it cannot come in parj 2a ſl 
with it. It has therefore no more than the hope of the reverſion, or the ri 1 1 
of redemption. : But reverſion there can be none, becauſe the debt, on 1 of 
firſt effectual adjudication is obtained, does more than exhauſt the total value " 
of the eſtate adjudged, and will never be ſatisfied by it. The right of redem 
tion nobody will chaſe to exerciſe, becauſe the ſum, for which the adjudication us 
is redeemable, is more than that value. So nothing can poſſibly fall to the ſhar m7 
of the debt, on which inhibition was uſed. The benefit of the firſt -ffeQua 4 
adjudication muſt belong to itſelf ; but not to itſelf alone; for ex Hypotheſi there 15 
are other adjudications, obtained within year and day of it. Theſe are moo 455 
entitled to come in par: paſſu with it, and to draw a proportionable part of the ag 
value of the eſtate adjudged: for the inhibition, as it cannot hurt, ought not to * 
be profitable to thoſe deeds, at which it does not ſtrike; and when aff cannot 0 
draw any thing, is not entitled to come in for any ſhare, it ought not to affect 4 
the preferences of other debts, deeds or diligences among themſelves. S0 that | 115 
this general rule may be laid down, that in all caſes in which a debt or diligence wp 
at which the inhibition does not ſtrike, and with which the debt on which * In 
hibition was uſed, and the diligence done on it, are not entitled to come in "i 
415 paſs ae the whole fund of payment, nothing can fall to the ſhare of ” 
0 0% ” 5 inhibition was uſed, D. I. 184. 1 5th Feb. 1698, Mil of nfe 
By a ſimilar method of reaſoning we may ſee, that a debt, on which inhibition 
has been uſed, may happen to draw full payment at the ſame time that one al * 
which it does not ſtrike, and which is preferable to it, may happen to draw 10 * 
more than a part of the money due upon it. For alter the former hypothels - 
only a very little, and ſuppoſe the firſt effectual adjudication to be obtained for l 
a very ſmall debt, and after being ſatisfied, to leave a remainder of the total & 
value of the eſtate adjudged more than ſufficient for diſcharging the debt, on 1 
which the inhibition was uſed. In this caſe it is evident, that the debt on which adj 
tne inhibition was uſed, will be fully ſatisfied; for there is no more than one debt bu 
and one adjudication preferable to it, for diſcharging which the value of the & 1 
fate adjudged is ſo much more than ſufficient as to leave a remainder ſuffcien 
for diſcharging that, on which inhibition was uſed. But the firſt adjudicatio WW it 
is not profitable to him alone, at whoſe ſuit it was obtained; for ex hypotheſi thete b 
are ſeveral other adjudications entitled to come in Pari paſſu with it, becauſe on 
they were obtained within year and day of it. So the whole fund, which wol il 
have fallen to have been divided proportionally between that debt at which the WW (in 
inhibition does not ſtrike and thoſe at which it does ſtrike, muſt be divided be Only 
3 them ſo that the debt, againſt which the inhibition does not ſtrike, ma 4 
draw the ſame ſhare it would have drawn, if the debt ſecured by the inhibition func 


had not been ſecured by it, and had therefore drawn nothing. Thus he by who 
Res 
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the firſt effectual adjudication was es may Ns to draw a very ſmall 
matter for his debt, tho the inhibition does not ſtrike at it, in caſe the other ad- 
judications, entitled to come in pari paſſu with his, are obtained for n amount- 
At to more than the value of the eſtate adjudged. oil nt! N 

If it may happen either that nothing may fall to the ſhare of the Abts on which 
inhibition is uſed, at the ſame time chat ſomething may fall to that of thoſe debts 

at which it ſtrikes, or that the debt on which inhibition is uſed may be fully paid, at 
the ſame time that little may fall to the ſhare of thoſe at which it does not ſtrike, it 

z obvious that caſes may happen, in which every one of the three different forts 
of creditors may draw ſomething, and not one of them, however, get full pay- 
ment of the debt due to him. This muſt be the caſe, when the debts and dili- 
gences at which the inhibition does not ſtrike, and thoſe ſecured by it, are en- 
itled to come in pari paſſu together, and the common fund 0 ayment is ſo 
{nall as to be unable to diſcharge them. In caſe the debts, at which the inhi- 
bition ſtrikes, are entitled to come in pari paſſu with thoſe at which! it does not 
ſtrike, the common fund of payment, it is plain, is not ſufficient for diſchar eng 
the whole debts entitled to come in pars id with one: another; but every' 

of them will get ſomething, tho bmg of them may — en en by the hs 
bition ln fhn ½jd Sion 90 £3 5A! 00 10 nf h, 
Laſily, It may happen, that 8 debts on which inhibition Has been mY 20 
thoſe at which it ſtrikes, may be either totally or partially diſcharged at the fame 
ime that debts, at which it does not ſtrike, may dra nothing. Suppoſe 
a voluntary infeftment for ſecuring a debt to be granted by one after be is 
nhibited ; ſuppoſe an adjudication to be obtained on the bt on which inhibi- 
tion was uſed, and to be made effectual; ſuppoſe another adjudication to be ob- 
tained for a debt at which the inhibition does not ſtrike, after year and day 
are paſt from the time at which the firſt adjudication was made effectual; ſuppoſe 
the value of the eſtate adjudged to be no more than ſufficient for diſcharging both 
the debt on which inhibition was uſed, and that ſecured by the voluntary infeft- 
ment, It is plain, that in this cafe nothing can fall to the debt at which the in- 
hibition does not ſtrike, at the ſame time that both the debt on which it was uſed, 
and that at which it does ſtrike, will be fully diſcharged ; for the adjudication, 
obtained on the debt ſecured by the inhibition, is preferable to that obtained on the 
lebtat which it does not ſtrike, becauſe ex hyporheſt it was made effectual more than 
| year and day before the other was obtained. It is alſo preferable to the voluntary 
nfeftment, becauſe the infeftment was poſterior to the inhibition, and of courſe 
voidable. So the debt, on which inhibition was. uſed, muſt draw in the ſame 
manner as it would have drawn, if neither the one nor the other had been in the 
field, or had ever exiſted; and as the fund of payment'is more than ſufficient for 
aisfying it alone, tis plain that it muſt be fully cleared. After it is cleared, 
and the voluntary infeftment and the other adjudication are left alone to diſpute 
the field between themſelves, it is plain, that the voluntary infeftment muſt be 
preferable to the adjudication, becauſe it is prior to it. Conſequently jt muſt be 
fully diſcharged, —_ there is fund ſufficient for diſcharging it alſo. But the laſt 
adjudication, tho obtained on a debt at which the inhibition does not ſtrike, can 
draw nothing; for nothing remains to it, the whole fund being ex bypotheſi al- 
ready exhauſted. 

Alter the ſuppoſition only ſo far as to ſuppoſe the two adjudications to be with- 
In year and day of one another, and therefore to be entitled to come in pari paſſu. 
ln this caſe they muſt be ranked together; and that one obtained for the debt, 
M which inhibition was uſed, muſt draw the ſame ſum it would have been en- 
tied to draw, if the voluntary infeftment had not been on the field. If this 
lum is equal to the amount of the debt, it will be wholly cleared; if it is leſs, 
Mmly a part of it will be paid. And after the adjudication obtained for the debt, 
o which inhibition was uſed, has drawn its ſhare, the remainder is the common 
and of payment, about which the voluntary infeftment and the Aber adjudication 
5 8 .  ** nut 
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muſt contend. But ex hyporheſi the voluntary infeftment is prior, by conſequence 
it is preferable to this other adjudication. Of. courſe, if this remainder is ſuff. 
cient for diſcharging the whole debt ſecured by the voluntary infeftment, this deht 
muſt be primo loco ſatisfied, and the remainder, if there is any, be-left to the 
adjudication. But no remainder may bes left after the debt, ſecured by the vo- 
luontary infeftment, as diſcharged; and nothing will, becauſe there is nothing 
which can in this caſe fall. to the ſhare-of the adjudication, but that which it is en- 
.titled to draw by being entitled to come in pari paſſu with the firſt effectual ad- 
judication, for the ſame extent to which it would have been entitled, in caſe an 
inhibition had not been on the field. For the inhibition ſtrikes not againſt it, 
and has no effect upon it. | 3 
It may be thought, that in this caſe the ſecond adjudger may redeem the fir 
adjudication, and by getting an aſſignment to the debt, . diligence, and inhibition, 
may exclude the voluntary infeftment. No doubt he may: but this will not alter 
the cafe; it will not either dimigiſh or increaſe the fund of payment, and will 
not entitle any one of the creditors to draw either more or leſs than he would 
have been entitled, to draw, if redemption had not been made. For every one, 
who redeems an adjudication, .muſt redeem with money taken not out of the 
common fund of payment, but out of his own private pocket. Suppoſe therefore 
he did redeem it, and get an aſlignment.to the debt, diligence, and inhibition; 
the only effect, which this redemption and aſſignment could have, would be to 
ſubſtitute him who had redeemed the adjudication, into the place of him from 
whom he had redeemed it, and to entitle him to draw the fame ſum which the 
_ creditor, whoſe debt was ſecured by the inhibition, and from whom he had re- 
deemed the adjudication, would himſelf have been entitled to draw. So he can 
gain nothing in this way; for he, as it were, gives out of one hand, what he 
receives with another. But if a ſum is drawn out of a common fund, it is no 
matter who draws it, whether it be he who was originally entitled to draw it, or 
another ſubſtituted into his place. The common fund will be as much diminiſh- 
ed, and the ſame remainder will be left in the one as in the other caſe. For the 
perſon, whoſe debt is ſecured by the inhibition, will draw nothing out of the con- 
mon fund, becauſe the debt due to him is already diſcharged by the one who re. 
deemed the adjudication. Again, the aſſigument.of the debt, adjudication, and 
inhibition, will not ſecure to.the aſſignee any more than was ſecured by the in- 
hibition and adjudication aſſigned. It will not ſecure to him any debt, which 
was due to himſelf, and was not ſecured by the inhibition. Quoad theſe, there- 
fore, he muſt debate in the ſame way in which he would have been bound to debate, 
he muſt be preferred to the fame rank to which he would have been entitled, and 
will not be entitled to an higher one than he would have been entitled tg, 
if the adjudication and inhibition had not been aſſigned to him. So this ab 
ſignment will not alter the rights or the preferences of the contending debts. It 
will not give any preference to the debt on which the ſecond adjudication was 
led; for the voluntary infeftment, tho it is voidable at the inſtance of the debt 
ſecured by the inhibition, is, notwithſtanding, valid and effectual againſt all other 
debts, deeds, and diligences, and is entitled to diſpute or to enter into competition 
with them. | 8 
All theſe concluſions depend on this ſimple principle, that inhibition is profit- 

able to thoſe debts alone, which are ſecured by it; that it cannot be hurtful to 
any others, than thoſe at which. it ſtrikes; that the hurt, which it either does 
or is entitled to do to theſe, is profitable to thoſe debts alone, which are ſecure 
by it; chat deeds which are either voidable or ſet aſide ex capite inhibitionts, ale 
as valid and as effectual againſt all others that are not ſecured by inhibition, as 
they would have been, if inhibition had not been uſed ; and that inhibition carr 
not vary the nature, rights, or preferences of others among themſelves, Di. 


29. -o. F. 20th Fan. 1709, Creditors of Langton. —D. I. 184. Feb. 1730, Canibel. 
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Of Reſtitution. 
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ing ones we have treated of thoſe obligations, under which one is 
brought to reſtore the property of another to its owner, and to repair the loſs 


but people may otherwiſe be brought under theſe obligations. Therefore the 
"ſt following books treat of ſome-other caſes, in which men are brought un- 
er them. 

One, who happens by accident to get poſſeſſion of a thing belonging to ano- 
ther, or is not entitled to retain it, muſt be bound to reſtore it to its rightful owner. 
Therefore we ſhall treat firſt of ſome caſes, in- which one is bound to reſtore to 
mother, - becauſe he has no right to keep that of which he hath got poſſeſſion. - 

One, who does ſervice to another, ought not to be allowed to loſe by his good- 
cl; he may have been out of pocket by doing it, and muſt be-entitled to be 
mburſed. Therefore we ſhall treat next of ſome of thoſe caſes, in which 


** * is bound to make reſtitution, or to recompenſe another or good done to 
8 n err | p | lte i 
Ver One is not entitled to deprive another of his property, to make him Joſe it, or 
W do damage to it; and brings himſelf by doing ſo under an obligation to repair 
mie Ine damage done by him. Therefore we ſhall treat hirdly of ſome of thoſe caſes, 


" which one is bound to make reſtitution or to repair damage, becauſe he has done 
A 1 to another. | 


Many 


N inſtance of the difficulty, which lawyers find in giving a connect- 
ed arrangement to their titles, occurs in this book. In the forego- 


which he has ſuſtained, by having accepted of an office which implies them. 


1 


45 VT 0” 


Many of the principles which lawyers diſcover for connecting the ſeye. 
ral parts of their ſyſtems, it muſt be confeſſed, are little better than plays upon 
words; and this one, which has been explained, has much the appearance of one 
of theſe. Lord Sr ATR and others, who have written on the Law of Scotland 
connect the following titles in a different manner. They divide obligations into 
thoſe, which they call obedienrial, and thoſe which they ſay arife from engagement. 
The obediential are thoſe natural ones, which are brought on mankind without 
their own poſitive conſent, and which they are bound to fulfil, becauſe it is the 
will of Gop whom it is their duty to obey, that they ſhould fulfil them. But 
there are others, which they bring intentionally on themſelves by binding them. 
ſelves expreſsly to do certain particular things; theſe are called conventional obli 
gations, and are ſaid to Vw from engagement. Hence, after having treated 
of the duties of huſband and wife, parent and child, tutor and pupil; they pro- 
ceed immediately to thoſe of making reftirution, of recompenſing others, and of 
4G ER 25 FER. ns the otic they refer to (NE TOrmer Clal 
: 9.624. By the obligation of making reſtitution is meant that obligation, un. 
der which one lies to reſtore the Property of another to its right owner. Men 
may be brought under it in ſeveral different cafes. For one may acquire the poſ. 
ſleſſion of the property of another either in a criminal or in a lawful way, In 
caſe one obtains it by his crimes, he is ſubjected by them to make reſtitution ; 
for the owner intends not to make over his property to him, and retains the right | 
of vindicating it, if it can be recoyered, or, if it cannot, of getting reparation of 
the damage which he has ſuſtained. In caſe one gets it in a lawful way, he either 
may get it by mere accident, or it may be voluntarily delivered to him by the owner, 
In caſe it is delivered voluntarily to him, an expreſs ſtipulation concerning reſti- 
tution either may or may not be made by him. One who binds himſelf, like a 
depoſitary, by an expreſs agreement to reſtore, enters into a contract; and the ob- 
ligation, under which he brings himſelf expreſsly to make reſtitution, falls to be 
conſidered among conventional ones. *T 1s to thoſe caſes, in which the poſſeſſion 
is acquired either by mere accident, without the will of the owner, or at leaſt, 
without the intervention of an expreſs ſtipulation of reſtitution, and in which the 
obligation to make it ariſes from the nature and the circumſtances of the thing, 
that this book is aſſigned. We ſhall, after having derived the obligation from its 
principles, 1) give ſome inſtances of it in thoſe caſes in which the poſſeſſion is 
acquired without the will of the owner, by mere accident ; and 2) proceed to 
conſider ſome, in which it is made over by him, and the obligation is not expreſſed, 
but implied in the circumſtances of the tranſaction, Lo 

$625. Property is ſomething ſo permanent that one, who has once had it, cannot 
loſe it otherwile than by ſome act either lawful or unlawful of his own. II, quod 
noſtrum eſt, ſine facto noſtro ad alium iransferri non poteft, I. 11. F. d. r. j. &. By conſe. 
quence, one does not, by loſing poſſeſſion, immediately loſe his property; he 
retains the latter, after another has got the former, no matter whether 7zimul 
oneroſo or titulo lucrativo, for a valuable conſideration or as the language of 
Scotch juriſprudence emphatically expreſſes it, for an onerous cauſe, or by gift, | 
for that which is called a gratuitous one; bon file or mala fide ; whether he be 
the firſt who acquired it after it was loſt by the owner, or it has come to him 
through ſeveral intermediate hands. I he owner has nothing to do with theſe things; 
he has no concern in them; his right depends not upon them; and it is not dimt- 
niſhed by them, provided he has not himſelf done any thing by which the pro- 
perty is transferred. This is ſo true, that one not only retains but may exerciſe | 
every right which property gives, as well after he has loſt poſſeſſion, as while 
he retains it ; provided it be capable of being exerciſed by one who has not the 
real poſſeſſion. Hence, if he has happened to loſe it, he has a right to claim the 
poſſeſſion from any one, who has acquired it; for the facultas vindicandi is a ne- 


ceflary effect of property . 


Correſponding 


See GorHhorREDI comment, ad |, 11. d. r. j. 
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"WH Corceſ Pane to this right, which every proprietor has to recover the poſ- 
" WH :fion of any thing belonging to him, is the duty or obligation of reſtitution : 
| for every one, WhO happens to get poſſeſſion of any thing belonging to another, 
bound to reſtore it to its true owner, and that, whether he has acquired it for 
1 valuable conſideration or by gift, bona or mala fie; for no body, be the title, 
. on which he acquires poſſeſſion, what it will, has a right to any thing which be- 
ö N orgs to another. By conſequence, he is not entitled to retain it, but is bound to 
pe reſtore it to him who has a right to have it; provided he has not acquired the 


ſeſſion in a way, which gives him a good title to keep it: for one, who has 
. egal right to retain the poſſeſſion of a thing belonging to another, a tenant for 
nſtance, cannot be compelled to quit it even to the ow- ner. W 
From hence it follows that one, who has by mere accident acquired the poſ- 
zTion of any thing belonging to another, is bound to reſtore it to the true owner : 
ind the ſame doctrine holds in all thoſe caſes, in which one gets it delivered vo- 


he nature of the tranſaction and the circuniſtances attending it. In the following 
itles we ſhall give ſome inſtances of the obligation both in the one and in the 
other caſe. F CC C§˙˙ 


In ( 

Mn ; 
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* 1 

Foy Of Strays. 

ea | 

; . 620. NE may happen to get poſſeſſion either of living creatures or of o- 
* ther movables belonging to others, either at land or by ſea, during 
aſt, Wl beace or during war. 1 5 

the The animal is the moſt noble part of the creation (5 42.); the firſt example, 

no, therefore, of the obligation to reſtitution we ſhall give in ſtrays, that is, © all 

is fach beaſts, as have wandered from their owners, and from the places in which 

nz they uſe to feed; for the name is general, and may be applied to all animals, 


Tis true, horſes, cows, oxen, bulls, ſheep, ſwine, and goats are thoſe, which 
re commonly poſſeſſed by the people of this country; becauſe they are both moſt 
"aluab;e and moſt uſeful. Therefore the name of ſtrays has been generally con- 


not ned to them. But this hinders it not from being applicable to other beaſts 
quod which have been appropriated, and to fowls, either tame or wild: and in this its 
ne. WH extenſive ſenſe the word ſhall be uſed in this title. | . 

he The obligation, under which one lies with reſpect to ſtrays, may be conſider- 
itulo «dl in two points of light: it may be conſidered 1) what one, who N to 
- of WI. caitle or other beaſts which he ſuſpects to be ſtraying, is bound to do; 2) 
git, * one, who has zaken ſtrayed cattle into his cſtody, is bound to do with 
e be dem. Es | 

him \627. I. Humanity requires, that one who ſces cattle ſtraying ſhould, as ſoon 
nos; s be begins to ſuſpect them to have ſtrayed, if he can afford to do it without 
im- burting himſelf, take them into his own cuſtody, prevent them from ſtraying far- 


pro- ter away, feed them, and take care of them, till the owner comes to take them 
dome, DEU T. ch. xxii. v. I. 2. 3. For this is an innoxia utilitas ; a duty, which 
8 due from every man to every man. It ſeems however to be one of thoſe 
Mligations, which are called merely natural, and ſeems not to be enforced by any 
tive title of the Law of Scotland. One, who ſees his neighbour's ox ſtray- 
ng, is not civilly bound to take any notice of it; he may let it continue to 
"my, and will not, by his inhumanity, be made liable to any proſecution at the 
Ut either of the owner of the beaſt, or of any other. wah 


untarily from the owner, but the obligation to an eventual reſtitution is implicd in 
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81628. II. One, who has talen ſtraying cattle into his cuuſtody, may be ſuppoſed 
either to know or not to know who is the owner of them. In caſe he knows to 
whom they belong, he ought, as ſoon as conveniently he can, to give him 
notice,” that he has taken the cattle. into his cuſtody, and will. deliver them to 
him, as ſoon as he pleaſes to ſend for them. Iu the mean time, he muſt take 
care of them, and give them meat. But he, who has found them, is not by any 
means bound to ſend them to the owner. However, if he is ſo good as to ſend 
them to him, he will be entitled to get repaid thoſe expences, which he waz 
. obliged to lay out in ſending them home, as well as all the other reaſonable 

cliarges, which he has laid out in taking care of them, J. 1. 5 3. F. de per, er 

e 21010 901 703 {IA E445 10 eise Wiel of tid to vhs: 

But the 'owner/is not obliged to wait, till notice be ſent him; he may, as ſoon 
as he gets notice of the place in which his cattle are, {end for them, and get 
tnem back; and he, in whole cuſtody they are, is bound to deliver them up, 
provided the owner'refunds to him all the expences, which he has been obliged 
to lay ont in taking care of them: for he has a right to retain them, till theſe 
Ae pala. 11g 5.5940 1 500101. bolrudmniet: og cn” BY 
But the owner may neglect to ſend for them within a reaſonable time, after 
notice is {ent him of the place where his cattle are; and he, in whoſe cuſtody 
they are, is not bound to keep them for ever; infnilam cuſtodiam nemo preſtare 
tenetuy. It. is his duty therefore in this cafe to notify to the owner, that if he 
hall not fend for them before a certain reaſonable time, they will be delivered 
to the ſheriff or to him to whom eſcheats belong, that they may be ſold to pay 
the charges of maintaining, keeping, &c.' of them, J. 1. § 3. 4. J. 4. H 2.4. 5. F. 
de per. et com. rei vendit. for he, who finds them, is not entitled to keep them to 
himſelf; fince every thing, which once had an owner, but is relinquiſhed by 
him, eſcheats to the Crown ($ 140.), and therefore belongs to thoſe to whom the 
Crown has granted right to eſcheats. ; 1 e 

68 629. Straying beaſts, the owners of which are not known, are properly faid 
in the juridical language of Scotland to be waif*, One who has taken pole 
ſion of them, has no title to keep them to himſelf; for they can never fall to him, 
but eſcheat to the Crown (F140. 628.). Therefore he is bound to notify either 
to the ſheriff or to ſome other magiſtrate, that he has found them. This notifi- 

cation he ought to make, as ſoon as conveniently he can; for a long delay 
might afford juſt cauſe to ſuſpect him of having an intention to keep them to him- 

ſelf. Our hiſtorian Bo Es Þ tells us, that by one of the laws of KzxnneTa Mac- 

ALPIN he was declared to be guilty of theft, who kept them for three days 

without diſcovering them; and Crars I ſays one ought to be puniſhed, who keeps 
them for ſeven. The ſheriff does not immedjately acquire the property of them; 
they do not inſtantly eſcheat; for it would be hard to make one loſe the propeny 

of his cattle, becauſe they had happened to ſtray from him. For. this reaſon 

law orders inquiry to be made after the owner, who ought to have them, if he 

can be found. The ſheriff is therefore bound to order advertiſement of them to 

be made publicly to the people, by cauſing them to be proclaimed either at the 
church or at the market |}, ſeveral times, on Sundays, or on market-days. Theſe 
proclamations are made, that the owner may, if he can, be found. Ile does 
not, however, loſe his property, tho he ſhould not appear immediately after the 
proclamation ;' the law is not fo ſhort with him, but allows him a reaſonad'e 
time to appear. The time which it allows him is a year and day from that, on 
which public advertiſement was made of the ſtrayed «cattle. At any time before 
this year and day are expired, the owner may appear, and claim his cattle; an 
he who has them in his poſſeſſion muſt reſtore them, provided he is wean 
4 N | | 1 551 expen 
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expences, which he has been obliged to lay out in taking carę of them, and in 
cauſing them to be proclaimed; for he has a right to retain them, and cannot 
be forced to deliver them up even to the owner, till he is reimburſed ef theſe. 
But if the owner does not appear, and does not claim them within that 
time, law preſumes him to have relinguiſbed them; for it preſumes pra ſiumptione 
juris et de jure, that he might have eaſily in that time diſcovered, if he had 
been at any pains to inquire, where his cattle were. Holding him therefore to 
know where they are, and finding him neglecting to claim them, law prefumes 
mat Þe hath relinguiſhed them. But relinquiſhed by him, they muſt of courſe 
eſcheat to the Crown, Q. A. c. 48. § 14. and muſt become the abſolute. 
property of him to whom eſcheats of that kind belong; for the owner, tho 
he ſhould afterwards appear and claim them, will have no claim either tothe 
cattle themſelves, or to the value of them, Q. A. c. 48. 14. It muſt; be re- 
marked, that he to whom they eſcheat, muſt pay to him who found them, the 
expences which he was obliged to lay out on taking care of them, while they 
were in his poſſeſſion; and for this purpoſe the poſſeſſor has a right to retain 
them, till his expences are reimburſed ; for one may have a right to retain 
them, who has not a hypothec upon them, arg. R. M. I. 3. c. 3. Ha. 3. 
From hence it is plain, that he who happens to find them, if he does not 
diſcover them, but conceals them and keeps them to himſelf, is guilty of theft; 
for he ſeizes the property of another, by ſtealth, in a clandeſtine way, Jucri faci- 
endi cauſa, The cattle, he knows, do not belong to himſelf; and he has no 
right to them, whoever has; conſequently he has committed a crime, for which 
he is as much liable to be proſecuted criminally; as he would have been, if he 
had ſtolen them out of the ſtable of the owner. Indeed there ſeems to be little 
difference between the one caſe and the other; the definition of theft applies 
equally to them both. For in the one as well as the other caſe, we have 1) 
the contrectatio frauduloſa, 2) rei aliene, 3) luci i faciendi cauſa facta, all the re- 
quiſites of theft. Accordingly we find this crime expreſoly defined to be theft 
both in our own, Q. A. c. 48. § 14.— mod. ten. cur. c. 63. — SKE NE de verb, ſign. 
voce Waife, and in the Roman law, I. 43. F 4. F. de furt. . 5 
The principles, which have been explained, are applicable to all beaſts, wild 
and tamed as well as domeſtic ones; provided they have once become the pro- 
perty of ſomebody. ?Tis true, the Roman lawyers held wild beaſts to be res.nul- 
lun; therefore cedebant occupanti ; io that one loſt the property the moment he 
oft poſſeſſion of them, J. 1. F 1. J. 2. 3. 5. p. § 1. J. 55. F F 12. 13. J. de 
acg. Ter. dom. Tamed ones, being natually wild, continued to be in dominio, as 
long as they continued to be tame; and became res mullius, as ſoon as they re- 
ſumed their natural wildneſs, or laid aſide the intention and the uſe of returning 
to the habitations of their maſters; ſo that one loſt the property of theſe, as ſoon 
3 they ceaſed to return to him, J. 4. J. 5. $5. F. F15. J. cod. Domeſtic ani- 
mals being naturally tame, continued the property of their owner, after they 
had ſtrayed from him; therefore he did not loſe it, in caſe they happened to go 
to a diſtance from him, J. 5. $6. F. § 16. J. cod. 91 101 TT 
But theſe principles ſeem not to have been adopted either by the Law of Scotland or 
by that of other modern nations; for the Law of this country makes little diſtinction 
between animals; the words uſed by it are de animali #nvenzo wayff, Q. A, c. 48. 
14. and it has not faid expreſsly that one, who loſes poſſeſſion of a wild beaſt, 
loſes alſo the property of it. Of courſe the general rules, which determine pro- 
perty, muſt take place in this as well as in other caſes. But it Is a general rule, 
that one never loſes his property, unleſs he does ſomething by which he is depri- 
red of it. Hence a wild beaſt, which has once become property, mult continue 
to be in dominio, and muſt ceaſe to be in it in the ſame way with any other thing; 
for the Law of Scotland has not, in this matter, diſtinguiſhed them either from 
tamed beaſts, from domeſtic animals, or from other moveables. One would not, 
Uimagine, at preſent be held to have loſt the property of a lion, which 15 | 
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c bzo. The feudal ſy 


fering to him, the veneration with which he found himſe 
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break Toole front him, and have thereby recovered its naturdt Uberty; pit 
| di C1. erty ; Js 


would be entitled to claim it, as ſoon as he heard-it was catched, no mid a 


CLATHIISG E Iign dt a £45 JOU Opt 2 EX eee. 7 4A. 
cah never deprive one of his property; a thing gue in jure 0 
Wet S n: ** Y 313313 C3 Annen 
panies' the perſon of the ox nth | Wann 


he every day felt he had over theſe, the incenſe which wy were continually of. 


{elf on the importance, of his family, and to contemn the reſt of his kind. Thus 


| 40] 1 163 ff A3J DINKJOTh <4 MEDAL bs 14 nne 11 1: him | 

the feudal ſyſtem, tenged naturally to foſter vanity and pride in the minds of 

| HANDY I1HNUT143 & ID * HD 2 HR Ni S113 21690115 553 54 Net. 
| - 1 1 a LESS £5 a 1 4 13 6 

95 SIMEON Sd . „Den tium ed cn nen „ 4 . 
"Tote! ded” Sue Ain a WHtRg ſpirit in the people among whom it prevailed 
II. 942 UI 13G 5t T9190 ei- Le 1 . 

( (har, if all She aloft Hf iieary proweG everyone was honour 

tor His feats in the ed; ant & accomplimments were little valued, Thus 


they thought not of employing their time on the culture of their minds; ignorance 
overwhelmed the high as well as the low; and all thoſe maxims, which it inſpires 
and pride cheriſhes, were encouraged by the feudal law and prevailed among thoſe 
who were governed by t : 6. 

Hence the military bravery, which it promoted and honoured and eſteemed, 
was not conducted and moderated by that humanity which diſtinguithes great 
minds ; it was ruthlels, favage, and unrelenting; and every one was valued for 
the cruelty, which he exerciſed towards his own foes and thoſe of his clan. Thus 
the chieftain lived in a ſtate of hereditary enmity with his neighbours. 

But he had not always foes to engage in the field; ſhort truces were ſometimes 
made; and he lived during theſe ſequeſtered in his caſtle, from the ſociety of his 
fellows. Poſſeſſed of an independent fortune, he led an idle life; his mind was 
rude and uncultivated; he had no ideas of rational entertainments; and his a- 
muſements could not mifs to partake of his on ſpirit, and of the roughneſs of the 
times. Thus, he was I=d to employ for his diverſion thoſe arms which he was 
handling continually ; he acquired thereby dexterity in uſing them; and rural | 
ſports became the principal occupation of a feudal lord. 8 

Every one looks upwards to thoſe who he finds are thought his ſuperiors by 


Others, and is fond, by imitating their manners, to raiſe himſelf to a level with 


C2 

them. A haughty lord deſpiſing induſtry, ignorant of arts, and ſpending his 
time in the-purſuit of his game, would propagate his ſpirit among his dependents. 
They would think. it beneath thoſe connected with his family to cultivate the 
ground, to work with their hands, or to be ufeful in the world. But obliged by 
neceſſity to do ſomething for their bread, and induced by pride to follow the e 
ample of their maſter, they would be led to purchaſe it with their arms. Thus 
a feudal nation becomes a nation of hunters, and every man's attention is fixed 
on his arms and his game. N e 30 bee HOP e 
But that pride, which diſtinguiſhes every action of a feudal lord. makes him 
anxious to maintain his ſuperiority in every reſpe& ; and he cannot think of al. 
lowing his inferiors to partake of the ſame diverſions with himſelf. | His influ- 
ence is great in the ſtate to which he belongs. The preſervation of the game 
becomes the principal object of his attention; and laws are enacted fer reſer- 
ving to a few the power of deſtroying it. JUS 31% alle HOP 

In other countries the feudal ſyſtem had to contend in its progreſs wich the 
light, the civility, and the manners which the Romans had ſpread over Furopes 


- # ” ' | 1 — s « 2 6 — 4 a 1 [ - 
and though it found an able aſſiſtant in the propagation of its ſpirit, in fle 9 
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FP WOW IDEE ENFOHETETT C30) FOI DIioJ IC\ N=, © 
norance which was at the time of introducing it pinning rom other Eatiſcs to 
prevail, it was late: cre it triumphed abſolutely; over theſe. Rut either Spotland was 
one of thibſe barren, wild, and mountainous ſoils, to which the — 5 5 

were therefore in ſome ſort indigenous; its mountains beit g ft fo Fa oncealing 
depredators, the people having little communication with one ee be⸗ 
ng obliged for their defence to unite and to divide themſelves into ſeparate 
tribes: or the feudal ſyſtem found it in a ſtate fitted in every reſpect for recei- 
ving it, ignorant, barbarous, and uncivilized. For it appears from the moſt au- 


* 
+ 


1 þ g 9 | 1 5 oY | 
'tzentic accounts to have arrived at maturity, and to have prevailed in; the, carli- 


eſt times in this country. Scotland is fituated at a diſtance. from thoſe parts of 
Europe which were firſt civilized ; it had little correſpondence with foreign na- 
tions; the feudal ſpirit prevailed long here in its genuine purity; and the preſervation 
of the game became a principal object of the attention of the legiſlature, One would 
have thought, that the light introduced with the reformation, and diffuſed b 
the art of printing, would have produced fome alteration in this matter, But 7 
cluſive privileges add dignity to thoſe poſſeſſed of them and the prop ietors of 
and have not been willing to part with that one which th y poſſeſs, 1108 coun- 
, of deſtroying the game. Beſides, the Scots have, een 17 ing. 
ior that warmth of temper, which diſpaſes m > betake themſelves to Fare: 
h pe ich diſpaſes men to betake themſelves to forcible 
neans for obtaining redreſs of their wron 4and the leg ture knowing that they 
ere ſometimes not {low of reſolving to x e them, was, 39 for this among o- 
ther reaſons, not fond of putting arms into their han s. After the reſtoration 
tne minds of the people were thrown into a ferment by the attempts made and 
the means employed to alter the eccleſiaſtical eſtabliſhme t of the nation; and the 


were by thele rendered ripe for that grand revolution which ſoon followed. The 


utmoſt care therefore was taken to keep arms out of the hands of the people ; 
al the antient laws made for preſerving the game were revived; and new ones 
added for extending the influence of the old. His dogs and his hawks are the 
dols of a ſportſman ; we need not therefore be ſurpriſed that the legiſlature de- 
neaned itſelf during the reign of King James VII. by making laws for preſer- 
ing them to their owners. Hence it is enacted by 1685, c. 21. 1) that e- 
cry one who finds a dog with a collar about its neck, or a hawk with varvels 

provided the collar or varvel has the name or ſtyle of the owner on them, and 
akes the collar from the dog's neck, or the varvels from the hawk, ſhall be fined 
1 the ſum of 500 marks; becauſe the law holds this to be a proof of his intention 
ſteal the beaſt, and to be a ſpecies of theft *. But people ſometimes, in or- 
zer to make a ſmall matter by them, diſpoſe of theſe creatures Immediately on 
ine beſt terms they can get; therefore it is enacted, 2) that every one who gives 
«way or fells any hawk or dog, which is not his own, ſhall be fined in the ſun 
of L. 100 Scotch J. And that thoſe who have loſt them may have a better chance 
0 recover them, it is enacted 3) that every one, who takes into his poſſcſ- 
on a dog that has ſtrayed with a collar about his neck, or a hawk that has got 
Way wich bells or varvels from its maſter, having the name of the owner on 
nem, ſhall be obliged to cauſe it to be booked within 48 hours after he has 
laken it, in the books of the ſheriff-clerk of the ſhire where it is taken, the dog 
by its kind, collar, and marks, the hawk by its kind and varvels; that no more 
wel . 8 d. Scotch (i. e. 67 d. Sterling) ſhall be paid to the ſheriff<clerk for 
voking them; that the owner ſhall have a right to claim them at any time 

within fix months after they are booked, and to get them back r; provided 

| 58 . he 
dee, rler. Is it neceſſary, that he, who finds them, take them into his poſſeſſion, and in that way alſo 


his ani mus furaudi, in order to ſubject him to the penalty of the ſtatute? 1 fancy it is. t th 

the words of the act are not well didioguilbed. 1 | FRO — 
W This {:cond clavſe ſhews, that it is neceſſary, in order to make one liable on the preceding one, 
TI 92 who takes the collar from the dog's neck, or the varvels from the hawk, muſt take him into his poſ- 
Wo and muſt keep him animo furandi. Elſe this abſurdity would follow, that it is made by the legiſlature a 
= enme merely to take a collar from a dog's neck, or varvels from a hawk, than to ſell the dog or the 

"> Were facienat cauſa. | FT | | 5Y F: 
tha 1\<refore, if he claims them either by a letter or otherwiſe, tho' he ſhould not get them reſtored, within 
3 e, he is entitled to get them back at any time, becauſe he has, by claiming them, done all which the 
*Quires him to do for retaining his property. | TE | 


Notions | 
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he pays the perſon who has them, the expences which he laid out in bookin 
and keeping them; that, if the owner does not claim them either by letter or 
otherwiſe, within that time, he ſhall not be heard to claim them aſterwards, but 


that they ſhall become the irrevocable property of the poſſeſſor. And in order ö 
to oblige people to book them, it is enacted, 4) that if the taker or keeper of MI hi: 
any ſuch hawk or dog ſhall neglect to cauſe it to be booked in the manner a-. bm 
forelaid, he ſhall pay the ſum of L. 40 Scorch to the owner, if he ſue for it. hole 
It may, perhaps, be thought unbecoming to criticize with ſeverity the acts of Hine 
the legiſlature : but theſe ordinances, which have been contrived with great anxi- e p 
ty, ſeem not to be much leſs abſurd than thoſe made during the reign of our im, 
antient ſovereign DoRNADIL LA. He, who is recorded in the Scotch annals to 5. / 
have been the fourth king of this country, and to have reigned more than tuo 0 th 
hundred years before the birth of FesUs, may in {ome ſort be ſaid to have been MiWV::/» 
the father of the game; he firſt enacted a ſyſtem of venatic laws; and thinking Pants 
it not beneath the majeſty of legiſlation to regulate matters concerning the pro- Tt 
pagation and the breed of his hounds, he forbad, by ſtatute, every intercourſe N berif 
of love between hunting dogs and their mothers “ (F 174. ). 8 8 lar 
5 10 Ant 
Abit 
Merle 
FI 
'Of Waif Moveables. 
031. HE caſe is preciſely the fame with one who finds waif moveables of 
other kinds, which either have or are preſumed to have once been 
the property of ſome owner who has loſt them, no matter how, whether he has 
dropped them out of his pocket, out among his baggage, or any other way, F. Wk 03: 
J. de rer. div. He, who finds them, is liable to the ſame duties, and to the ſame 
obligations of diſcovery, reſtitution, Oc. to which, we have ſaid (5 627. /cq.), Ws, a 
one who finds waif animals is liable. Moveables of the one as well as thoſe ]Wud { 
of the other fort, if no owner appears to claim them, eſcheat to the crown, and upo 
mult therefore belong to ſuch as claim them under the title of the crown. The ten 
only difference is, that cattle eſcheat abſolutely and irredeemably, in caſe no own- WM vers 
er appears to claim within year and day from the time, at which they were pro- WM tie 


claimed to be waif; whereas waif moveables of other ſorts are not irredeemably Wiles 
eſcheated, till the property of them is acquired by preſcription. The owner there- WM 
fore of theſe may claim them at any time before the crown or its grantee has by ers, 
preſcription acquired the property of them, and is entitled to get either themſelves 
or their value reſtored to him. But the owner of cattle is not entitled to get 
either themſelves or the value of them reſtored to him, if he does not appear 
and claim them before year and day paſs from the time at which they are pro- 
claimed to be waif. The reaſon of the difference is this; cattle and all living 
creatures muſt have food ; the expence of maintaining them amounts, in a very 
| ſhort time, perhaps in leſs than a year, to the value of them. Therefore 
the law ordains them to become the irredeemable property of him who 
maintains them, as ſoon as the charges of their maintenance amount to {0 
much that it preſumes the owner will not chuſe to pay them, becauſe they exceed 
the value of his cattle. Other moveables need no food ; one is put to little charge 
in keeping them; and they are redeemable at every point of time, before the year 
of preſcription are run T. This rule is general, and takes place in all caſes, Il 


which moveables of any fort have become waif. It will not therefore 2 le. 
| io ceuary 


* Boer, /ib. 2. c. 4. | | | * 

+ The reaſon, on which this opinion is founded, is this. Nobody loſes his property immediately on loſing 
poſſeſſion of it (4 625.). He does not loſe it till it is reſcribed, i. e till a certain length of time is paſt, 461 
another has acquired it. Therefore till this time is fully.paſt, one cannot loſe it in any caſe, unleſs it is othe 


wiſe enadted by ſtatute. 
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„c to repeat it on occaſion of every particular inſtance, ; Which ſhall occur in 
«Wis title; for it muſt be held to take place in all caſes, in which it is, not ſpc- 
a remarked, that a different rule is eſtabliſhed, e. 
r 632. Among walf moveables, hidden treaſures are not the leaſt remarkable. 
& WH hidden treaſure is © a quantity of money or other moyeables *, depoſited iu 
„ bne ſecret place.“ No matter whether above or below ground; in ſome ſecret 
hole of a Houle, or in another place; on one occaſion or on another; at one 
of oc or at another. One, who happens to diſcover a treaſure, does not acquire 
i. Wi property of it. If the owner is known and claims it, it muſt be reſtored to 
ur on, J. 31. F 1. V. de acg. rer. dom. l. 44. p. F. de acq. vel amit, 10 
to , /- de rei vindic. If the owner of it does not diſcover himſelf, it eſcheats 
vo 0 the crown, 2. A. c. 48, F 5. Mod. ten. cur. c. 60. —Fo. 29. Dec. 1696, 
en orn. becauſe every thing which appears once to have been in doinio, but 
ng ems a preſent owner, goes to the King (F 140.ꝶ 7). 
0. Therefore one, who has lighted on a treaſure, is bound to, reveal it, to, the 
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1 
- 
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7 * 


le Neri; and in caſe he conceals the diſcovery, he is guilty of a crime occu/tationis 
leſarri fraududeſe, for which he is liable to be puniſhed. The puniſhment ſcems, 
n antient times, to have been ſevere; at preſent, it could not be other than an 


bitrary one, and would be accommodated to circumſtances; for his fault is an 
afcrior ſpecies of theft, and is net puniſhable, capitally, R. M. J. I. c. I. § 6. 
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1. WW 633. OO DS may be loſt at fea as well as on land (F 626.). 


me eck ſigniſies properly the ruins of a ſhip which has been wreck- 


4), c, and of the goods contained in her. In England it is uſed in a limited ſenſe, 
ole Nd pgnifies © ſuch goods alone as, after a ſhip-wreck, are both caſt and left 
and upon the land by the ſea.“ But in the Law of Scotland its ſignification is more 
The enſive, and it denotes all goods, which ſeem to have deſerted their own- 
n. vers, or to have been abandoned by them, and are found either floating on 
pro- the ſurface of the ſea, ſunk to the bottom of it, or caſt upon land ;? for it ſig- 
ably ies goods of all theſe different kinds. os 
ere- WI Therefore, 1) a ſhip which has been either broken or abandoned by its ma- 
s by ners, as well as 2) its ruins, and 3) the goods which it contained, may be cal- 
elves Had wreck ; provided they were once in dominio. 

get For ſuch goods alone, as have been brought from the land to the ſea, can pro- 


wear ay be faid to be wreck; fiſhes, ſhells, and all other things, which are found 


pro- WI" the ſea as in their natural element, fall not under this denomination, becauſe 
wing ey are found in their natural ſtate, appear not to have been occupied by man, 
very Nad have never been in dominio. Hence it is ſaid in the definition, that they muſt 
fore Ie ſuch as ſeem either to have deſerted their owners or to have been abandoned 
who WW” chem; and it is enacted, that a ſhip and the goods contained in her ſhall 
o ſo et be adjudged to be wreck, in caſe either a man, a dog, a cat, and for the 
.ceed me reaſon an ox, or any other animal is found in it alive; becauſe it is not in 
zarge Ws cale preſumed to have been abandoned, ,. A. II. c. 25.— Du. 12th Dec. 
yeals 1022, Hamilton. | tl £1 1 855 | 
8, in All theſe, found either floating on the ſurface of the ſea, ſunk below it, or caſt 
e ne- 


or 


a 


e 7 © money or other moveables, in order to diſtinguiſh treaſures from mines of gold. filver, lead, mar- 


und other minerals, which have not been ſeparated from the bowels of the earth ($ 143.). 


Ton land, are called wreck ; for the law of Scotland attends not to the cauſe 
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or accident, to which it is owing that they are found in this ſituation, Th, 
are called wreck whether the ſhip, which contained them; has or has not been au 7 
ally wrecked ; whether they have been thrown voluntarily over-board to lighten! 0 
or have been thrown into the water on any other occaſion: the law preſume y 
that every thing, which it ſinds in the ſituation deſcribed, has been ſeparys f 
from its ſhip by ſome calamity which befel it at ſea. ( 
Wreck may belong either to ſubjects of Great Britain or to foreigners, 1,l = 
may be found cither without or within the limits of the Scotch ſeas. It is f , 
ceſſary to diſtinguiſh theſe different caſes, for the law of Scotland is not the fn; al 
in them all. 1 Je a 
$ 634. Mr. Ho ux in that curious diſſertation, which he calls the natural hi ft 
of religion, obſerves, that the vulgar acquire their firſt ideas of ſuperior invite b. 
powers from the irregularities remarkable in nature. The order of the unive:-WM © 
makes a feeble impreſſion on their minds, and they think not of inquiring in h 
the cauſes, from whence it proceeds; but its apparent irregularities intereſt, he hi 
cauſe they may ailli them. Hence every phænomenon, which exiſts not in or ti 
conſtaut, uniform, regular manner, they believe, proceeds not from the oper of 
tion of general eftabliſhed laws, but is aſcribed to the immediate agency of th cr 
Most Hrcn, whois ſuppoſed to alter occaſionally the ordinary courſe of thing e:: 
in orclet to afilit, to puniſh, to protect, and to favour individuals among huma | 
kind. Thus every unexpected event, every ſignal calamity, every fortunate in 01\ 
cident becomes a mark of his peculiar regard, diſpleaſure, or wrath ; the un g 
fortunate are believed to be the immediate objects of the divine indignation; a {c 
the misfortunes, which befal them, the immediate effects of the vengeance of th lt 
ALMIGHTY. | | d * 
*Tis in this manner that one may account for that barbarous uſage, whic B 
ieens to have prevailed among almoſt all the nations of the earth, of robbing 
thoſe wrecked at fea of the very ruins of their misfortunes. Providence hath {en to 
forth its ſtorms as the miniſters of its vengeance, hath overwhelmed-theſe helple 
mariners in the mighty waters, and feems to have intended to deprive them e : 
their goods. Hence men, {clfiſh ignorant and ſuperſtitious, have taken advantaꝗ Sc 
of the diſtreſsful condition of their fellows, and erecting themſelves into eech Bon 
tioners of divine wrath, have thought themſelves entitled to ſpoil the ſhipwreck to 
ed of thoſe very wrecks, of which providence hath already in ſome fort dip af 
ſelſecl them. h, 
I his cruel uſage had the countenance of the ſuperſtition and of the antient & ih 
Scotland, The ſtatute of ALEXANDER II. (F 633.) ſeems to take it to be H wi 
cd law, that the owners have right to claim within year and day ſach goods a th: 
as camot properly be called wreck ; and that thoſe, which fall ſtrictly under ti be 
denomination, eſcheat . inſtantly and irrevocably to the Crown. And wear! fi 
not inhuman to maintain it, I would ſay that the law of Scotland ſtands fo at thi the 
day: for it ſeems not to have been altered by ſtatute ; and the rapacity q the 
mankind has hindered a ulage, to which inveterate cuſtom had given its functoqg wi 
from being ever effectually aboliſhed. | | Wh! 
But the ſight of misfortunes ſoftens the moſt obdurate hearts, and humanly the 
ty has prevailed by degrees over the barbarous principles inculcated of old bo me 
by the ſtatutory and by the cuſtomary law of Scotland. Hence the vii in 
upon it by laying down maxims which, however conſonant to juſtice, ate, of 
muſt be confeſſed, contrary to the rigor of the law of their country, have "hl the 
truth effectuated a total alteration of it, and introduced other principles to go of 
the dcciſions of its judges at this day. x Per 
5625. The property therefore of rec, belonging to natural born ſubjects i ſhe 
Pritain, is determined by the ſame rules, which regulate that of waifs 5 63! 
The owner has year and day from the time, at which they are found, al!” 
him for claiming his goods. If he does not make his claim within that time, ile f 
<ſcheat to the Crown, or to thoſe to whom it has made grants of them. „ 
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reaſon is, that they are in this caſe held to be relinquiſhed by the owner, ſince 
one who has loſt his goods by ſtip-wreck, it may be preſumed; will ſoon diſco- 
ver that he has loſt them, and will immediately cauſe inquiry to be made after 
them: and it ſeems to be for this reaſon, that wreck needs not, like ſtrays or waifs 
(8 629.631. ), be proclaimed. | 8 5 

Were one to adhere to the ſtrict letter of the law of Scotland, he would be 
obliged to confeſs that the owner, in caſe he makes not his claim within year 
and day, is forever barred from recovering his goods afterwards; | becauſe as ſoon 
as that period is fully paſt, the property of them is eſtabliſhed in the crown, arg. 


1121 


J. A. II. c. 25. But caſes may happen, in which an equitable judge may well 
ih be allowed, or rather ought to recede from it. The owner may be in a di- 
ver WW ſtant land; he may not hear of his misfortune; and it may be impoſlible for 
int him to make his claim within year and day. Therefore in all caſes, in which. 
be his omiſſion is excuſable, he ought to be allowed to recover his property after that 
n 0 time; for it ought not to be a ſmall reaſon, for which one ſhould: be (tripped 
wer: of it. One has ſurely almoſt at all times a better title to his own goods, than the 
fu crown or its grantee who may truly be ſaid here to be in her captundo. uod 
ing ein jus habet fiſcus in aliena calamitate, ut de re tam luttuoſa' compendium ſeſtetur? 
uma . 1, C. de naufrag. lt ſeems not therefore to be going far to maintain, that the 
e i owner of wreck as well as of waifs (F 631.) is, in all cafes, entitled to recover his 


C Un 
All 


F th 


goods at any time before he has loſt the property of them by the negative pre- 
ſcription of forty years; for if we paſs the firſt boundary, we cannot well 
[top ſooner. This opinion appears to have been agreeable to Sir GORGE Mac- 
XEN Zz IE“, and is, in ſome ſort, ſupported by precedents quoted by Lord 
BAN KTON . SIE YE EG 1 
Thus ſtands the Law of Scotland at preſeat with reſpect to wreck belonging 
to natural-born ſubjects of Britain. . ” 
$ 636. *Tis otherwiſe, in caſe it belongs to foreignzrs; for the law. ordains 
S:otchmen to do by foreign nations, whoſe ſhips are wrecked on the coaſt of 
Scotland, as thoſe foreign nations would do by them, were their ſhips wrecked 
on their coaſts. Indeed nothing cau be more equitable than this maxim appears 
to be, quod quiſque juris in alterum ſlatuerit, ut ipſè eodem jure utatur. Quis enim 
alpernabitur i lem jus ſibi dici, quod ipſe aliis dixit vel dici effecit, rub. I. 1. P. F. 
5.1. Of courſe ſhips belonging to foreigners, which happen to be wrecked on 
ine coaſt of Scotland, either may or may not eſcheat to the crown together 
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be {ix with the goods pertaining to them. They eſcheat immediately, if by the law of 
a that country to which the owners of them belong, Scotchmen, whoſe ſhips had 


er tig been wrecked on its coaſt, would have been ſpoiled of their property Þ, and their 


were 'bips and goods have been ſeized by the people of that nation, and forfeited ei- 
at thi ter to themſelves or to the public. So that neither the owners of the {hips nor 
city 0 thoſe of the goods are, in this caſe, allowed to claim them at any time, either 
nct 10088 within or without year and day from that on which they were wrecked ; they 


loſe the property of them, immediately on their being ſhip-wrecked ; as ſoon as 


umani they loſe the property of them, the goods muſt, by the principles of our com- 
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| bo mon as well as our ſtatutory law, eſcheat to the crown. They are not eſcheated, | 
111.0 in caſe the ſhips of Scotchmen, which had happened to be wrecked on the coaſt Fe. 
are, | of that country, would not have been ſeized by its inhabitants, and forfeited ei- 1 
are ther to themſelves or to the public, but have been left or reſtored to the owners wi 
0" of them. So that foreigners would not, in this caſe, be deprived of their pro- 

erty, but would be allowed the ſame favour, which the law. of their country i 
jc  fiews to Scotchmen, 1429, c. 124. . 20th Jan. 1674, Jacobſon. 1 
631 | 5X N Foreigners 10 
alone 1 


See Sir GeoR E Mack ENZIE's obſervations on 1429, c. 124. | 5 

F 17th Feb, 1725, Monteir, cited by Mr. MacoovaLL in his Inſtitute of the laws of Scotland, book 1. title 8. 
| 6. But J have not been able to light on a report of the judgment itſelf. $40 | 

real {1 ay, failed of their property; for if the owners loſe it, tis no matter who gets it. 
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Foreigners being entitled to have the ſame favour ſhewn them which they (hey 
to us all queſtions concerning wrecks belonging to them muſt be determine! 
not by the law of Scotland, but by the law of that country to which they be- 
long. Therefore they muit be allowed the ſame time, which the law of their 
country allows to Scotchmen, for claiming their goods. That time, whether 
it be leſs or more than year and Jay, mult be the rule, without regard to the 
time allowed by the law of Scotland. Their ſhips and their goods will be ad. 
judzed to be wreck and to eſcheat in all thoſe cales, in which the law of their 
country would have pronounced the fame judgments upon Scotch veſſels found in 
the ſame condition. th 

The doQrine which has been taught, it muſt be owned, is agreeable to the ſtrict le- 
ter, and to the principles of the preſent law of Scotland: for the act of parliament 1429, 
c. 124. eſtabliſhes the lx ralionrs in the molt preciſe manner; and in fo far as it i; 
contrary to the ſtatute of ALEXANDER II. it muſt be held to have derogated 
from it (579.). But a humane: and merciful judge will not chuſe to add af. 
fiction to the afflicted, and might well be allowed to think that there are prin- 
ciples in the Law of Scotland (F 625.) to bear him out in adjudging, without 
regard to that of any other country, {hips and goods, which belong to foreigners 
and have been wrecked on our coaſts, rot to be eſcheated, but to be re- 
ſtored to the owners if not in all cafes, at leaſt in thoſe in which they cannot be 
ſaid to be wreck in the ſtrict terms of the ſtatute of ALEXANDER II. By that 
ſtatute, as it has been remarked (5 633.), if a man, a dog, or a cat, or, e: 
paritate rations, any other creature, an ox, for inſtance, Du. 12th Dec. 1622, 
Hamilton, is found alive in any veſſel driven on the coaſt of Scotland, neither the 
ſhip nor the cargo can be adjudged to be wreck. Therefore they ought not to 
eſcheat to the crown, tho they belong to the country, by whoſe law wreck is for- 
feited from its owners; becauſe they cannot, agreeably to the ſtrict letter of the 
law of Scotland, be defined to be wreck. Beſides, private perſons have frequent- 
ly as little to ſay in the legiſlation of their country as any foreigner ; and if its 
laws are cruel and ſevere, they are not to be blamed for it. But if they are 
not culpable, they ought not to be puniſhed by forfeiture of their goods ; for 
humanity does not allow the innocent to be puniſhed for the ſake of the 


guilty. 


. 
F the Reſtitution of Things taken from Enemies. 


$ 637. NE loſes the poſſeſſion of his goods during war (§ 626.), when they 
: are taken by the enemies of his country, that is, by thoſe againſt 
whom the King has made a public declaration of war, or who have made it a. 
gainſt him, J. 24. F. de captiv. et poſilim. For the King being, by the conſtitu- 
tion of Britain, veſted with the executive power of the ſtate, is the proper 9- 
venger of wrongs done to his people, and has of courſe right both of declaring val 
and of making peace. But goods taken by enemies may be retaken by us from 
them: in that caſe the queſtion is, Whether does the property of the good: 
retaken return to the original owners, and are the captors bound to make reſtitu- 
tion to them; or being once acquired by enemies, do they, upon being retake), 
become the abſolute property of the captors? I 
Were one to reſolve this queſtion by the rigid principles of law, the deciſion 
ſeems to be obvious. War is a forcible method of obtaining redreſs of wrong 
done to a nation; in order to get ſatisfaction, it diſtreſſes its enemies as much ® 


poſſible, and means thereby to conſtrain them to make reparation, Hence CF 
| | ture 


rev Things taker from Enemies. Th 


r ture has been held by all nations to be a lawful method of acquiring property. 
| But thoſe, with whom we are at war, have as good a right as we to acquire it 
'- in this manner. Of courſe every thing taken by them becomes, as focn as the 
ir capture is made, their abſolute property, F 17. J. de rer. divis.—l. 5. $7. F. d 
el gegttir. rer. dom. for that moment they acquire all the powers, which property 


inplies, ſince they may deſtroy their prize, J. 21. F. d. 7. J. and are not accoun- 
table for its value to thoſe, from whom they took it. But acquired by the ene- 
my, it muſt immediately ceaſe to belong to the former owners. 
upon being retaken by us it muſt, like every other part of the property of the 
enemy, be transferred to the captors. So the original owners can have no 
claim to get it reſtored. Thus ſeem the ſtrict principles of the law to decide. 

But the uſage of this and of other nations has much abated their rigour. We 
hold in all cafes our own cauſe to be juſt, and that of our enemies to be unjuſt. 
Therefore, however we may believe ourſelves to have a right to make captures 
from them, we imagine they have none to make them from us. Beſides, prizes 
inſtantly retaken from the firſt captors can hardly be ſaid to have ever become 
their property. But as long as the property remains untransferred, thoſe who re- 
take them muſt be bound to reſtore ; and by making war upon others, we mean 
not to diſtreſs individuals among ourſelves. Hence it ſeems to be held by the 
law of this country, and is uſually, upon the declaration of every war, enacted 
by ſtatute, that goods belonging to ſubjects of Britain, taken by enemies, ſhall, 
in caſe they are retaken from them, be reſtored to their original owners. 

But the Britiſh dominions are ſurrounded by the ocean; and the loſſes we ſu- 
ſtain as well as the prizes we take uſually happen at ſea. ?Tis neceſlary therefore, 
in order to give ſpirits to thole employed to fight for their country on this 
boiſterons element, and to recompence them for the dangers to which they are 


it is uſual by ſtatute to give them a right to every thing, which belonged origi- 
nally to their enemies, and which they take from them; and to allow them, 
upon retaking goods which the enemy had taken from us, a certain part of the 
value of theſe, different according to the different length of time during which 
the enemy had been in the poſſeſſion of them, 1370 G. II. c. 13.—17m0 G. II. 
(, . COD | 

90 38. Thoſe, who have become our enemies by a public declaration of war, 
have alone right to make captures of our property. Pirates, robbers, and others, 
who are held to be unjuſt depredators, may ſpoil us of our goods, but they can- 
not thereby acquire the property of them. Of courſe, every thing retaken 


vith him, he has a right to vindicate his goods from every one, in whoſe poſſeſ⸗ 


on he finds them, J. 31. § 1. F. depoſit. 


they 8 

ainſt 5 

It a- T4 3 4 KYLE 

{titu- | | 5 

er d- Of the Condictio cauſa data, cauſa non ſecuta. 

g Wal | | = 

from 

00d; 639. T7 E inſtances which have been given of the obligation of reſtitution 
ſtitu- in the preceding titles, relate to ſuch things alone as have happen- 
aken, ed by mere accident to come into one's poſſeſſion. 

| But one may happen to be bound to reſtore ſuch things alſo as have come 
cifion to it not by chance, but have been voluntarily transferred to him by the owner, 
rong Without an expreſs ſtipulation concerning reſtitution: for caſes may happen in 
ach 45 Which a ſtipulation concerning reſtitution is implied in the very nature and 
> Cap Urcumſtances of the tranſaction. In all thoſe caſes he who, polleſſes ceaſes, 


Therefore 


expoſed, that they be allowed part of the prizes made by their valour. Hence 


from them muſt be reſtored to its proper owner; for the property remaining, 


upon 
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upon the exiſtence of the event implying reſtitution, to have any right to fe. 
tain the thing poſſeſſed by him; and, mult therefore be. bound to reſtore it 
to him who has a right to get it. The reaſon is po z ſome individual, either 


er, whether any 
MI ſine caſa. 
t. ae cauſa, or to have no right to poſſeß 
in many Caſes, in Which he”! tained poſſeſſion by lawful means; among 
theſe tlie thite® f lowing are the moſt remarkable. The firſt is, when a 
thing was give itf nſideration-of ſomething which has not followed, proprer 
cunſam que non FP ſecutu in this, caſe, he to whom the thing was given poſſeſ. 
ſes ſine cauſa, becabſe that, in conſideration of which it was given him, has not 
followed. The ſecond is, when the cauſe for which one gives a thing to ano- 
ther is lawful and honeſt at the ſame time that that, for which it is received, 
is unlawful and baſe: the receiver poſlefſeth in this caſe ſine caſa, becauſe he 
poſſeſſes ob rurpem wel injuſtam caujam; he acquired the poſſeſſion for a reaſon 
which muſt be ineffectual, becauſe its turpitude deprives it of validity. The 


other action lay or did not lic 


again int, fe . kr C. de 
f ei to poſſe 


laſt caſe in which one poſſeſſeth ſine cauſa is, when he receives payment of that | 


which is not due to him: his pofleſſion is in this cafe fine cauſa, becauſe he had 
no right to get payment of that which was paid. Let us take a more particu- 
lar view of cach of -theſe. Oe Rd as 

§ 640. Among the various covenants which men make with one another, it 
may frequently happen that one will agree to give ſomething to another, pro- 
vided this other will either do or give ſomething to him. In an agreement of 
this kind, if the one who agreed to give performs his part of the contract, the 
conſideration for which he does it is the engagement, under which the other 
brings himſelf to perform it on his; he gives on the faith, that the other, who 
receives, will do that which he has agreed to do. If therefore this latter does 
not ſtaud to his agreement, if he breaks his faith, and does not fultil his part 
of the bargain, it would be iniquitous for him to be allowed to keep what he has 
got; for he got it, becauſe he agreed to do ſomething. Having no title to keep 
it, it is reaſonable that he ſhould, law therefore obliges him to reſtore what he 
received, to him who gave it; for it allows not any one to enrich himſelf ini- 
quitouſly to the hurt of another. It preſumes therefore that at the very time, at 
which the principal agreement was made, the parties entered as it were into 4 
contract, by which he who received bound himſelf to reſtore that which was 
given him, to him who gave it, in caſe he thould not do that which he engaged 
to do.“ By conlequence he who gave has, upon the exiſtence . of the event, 


a right to get back what he gave: having a right to get. it back, he muſt of 


courle have a legal remedy, by which he may compel the other to reſtore it; that 
is, he muſt have an action which he muſt be entitled to bring, in order to get 
kim decreed.to reſtore it. This action was in the Roman Law called Condit! 


cauſa data, cauſa non ſecuta, and has ob equitatem been received into the Law, of 


Scotland. Let us fee the caſes in which one may fue it, in order to get reltl- 
tution of that which he gave. 3 "vs ann 


Tx & 5. 


*-S2e the caſes reported in the D;2ionary under the title implied condition, &c. 


raged 
vent, 
ſt of 
that 
0 get 
alictio 


aW. of 


reſti- 
Y 


that it be fulfilled. IV. That it hath not followed. 


A | | | 2 5 
F z 7 at . * 


On this matter it is plain that one general rule may be laid down, which is, 


that one may ſue it in all caſes, in which he is entitled to get reſtitution proper 


© cauſam datam, cauſam non ſecutam.“ 5 | 

In order to entitle one to reſtitution on this account, it is neceſſary, I. That he 
hath actually given ſomething to another. II. That he hath given it for a con- 
ideration, about which the parties have agreed. III. That this conſideration be 
ſomething future, lawful, and poſſible, and which it concerns the utility of the giver 

$ 641. I. It is neceſſary, that ſomething be given by the one to the other; 
for if nothing has been given, nothing can be reitored. Beſides, the nature of 
the agreement implies that ſomething be given; elſe it can never be ſaid, that 


there is cauſa data. Dare is a word which has ſeveral different ſignifications. 


Sometimes it ſignifies the ſame thing with tradere, to deliver; at others with tra- 
ditione in dominium accipientis transferre, which ſeems to be its proper ſignification: 


and at others it is uſed for alienare, to alien, or for one to make ſomething ceaſe 


to be part of his eſtate “. It is in this place uſed in its moſt extenſive ſenſe, 
and is oppoſed to facere, to work, to act, or to do. For the word dare is in this 
caſe uſed to ſignify to confer or to beſtow ; and he is ſaid to give, who confers on 
another a right, benefit, or advantage, which is capable of being reſtored, or 
of which he on whom it is conferred: may be deprived. This is a very different 
thing from facere, acting, working, or doing; for the latter word properly denotes 
to do ſomething which, being done, cannot be undone by reſtoring matters to 
the ſame condition in which they were before T. 

Therefore this action lies not in thoſe caſes . in which one does, facit, that ano- 
ther may either do or give him ſomething. For the end of it is to obtain reſti- 
lution, which is ex hyporheſt impoſſible, ſince there. is nothing transferred or given 
which can be reſtored, J. 5. $ 3. J. 25. V. præſcript. verb. T. Thus one, who 
hath agreed to teach another a ſcience, to labour in his ſervice, or to play him 
ſome tunes for money, cannot, after having fulfilled the bargain on his part, 
bring this action againſt his ſcholar, his maſter, or his employer; becauſe the 
learning which has been acquired, the work which has been performed, the 
tunes which have been played, cannot be reſtored. Fadi cauſe infactæ nulla conſti- 
tutione fieri poſſumt, J. 1 2. 2. F. de captiv. et de poſtlim. I. 31. F. d. r. . The 
proper remedy in this caſe is to ſue for the money promiſed. 5 

In order therefore to make this action lie, it is neceſſary either 1) that ſome 
thing corporeal, money for inſtance, be given one; or 2) that ſome right, be- 
nefit, or advantage be conferred on him, which is capable of being taken from 
him; or 3) that ſomething be beſtowed on him, of which he can be deprived : 


for it lies in all theſe caſes. Thus one who has paid a painter beforehand for 


a picture to be drawn may bring this action againſt him, in caſe he will not 
draw it, in order to get his money reſtored ; one, who having concluded a treaty 
of marriage, makes ſettlements in favour of his bride in conſideration of it, is 
entitled to get them ſet aſide, and if it be neceſlary, reſtored to him, in caſe the 
marriage does not follow ; one, who makes deeds in favour of another in conſi- 


deration of an event which does not happen, is eutitled to get them annulled and 


reſtored ; in ſhort, one, who gives another any thing pecuniary for a conſideration 
which is never fulfilled, is entitled to ſue this action in order to get reſtitution ; 
decauſe ſomething abeſt ex patrimonio, which is capable of being taken from him 
to whom it was given, and of being reſtored to the giver. One, who has paid 
money, has brought himſelf under an obligation, has aſſigned a right, or has 
granted an acquittance of an obligation to another, may get reſtitution and be 


' placed 


See Gon DDI comment, ad J. 53. 76. 28. F. de verb. ſignificatiane. 

See Gok DDI comment. ad J. 19. 58. 175. ff. de verb. figntf, Oy 

Hence the civilians ſay, that this action has its riſe on occaſion of the contracts, do wt des, do ut facias, do 
de facias, J. 3. p. & 1. F. de cendict. car. data, J. 3. C. de cond. cb cau/. dal. not of theſe, facio ut des, facio ut 
\ias, facto ne facias. | 
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454 Of the Condictio cauſa data, Bock VII. 


N laced in flatugue by getting the money err e ee alignment, 
or acquittance cancelled, J. 4. 6. 7. 9. 10. IT. I3. ffendeccond ) can alas, J. f. 
C. da cond. ob canſ. dat. I. 4. C. de cond, ob pry IS 0. Nu dl rondict. cauſadat.... 
N:196, Fo. 4th June 46974 Dean. ie e Of +: 

That which is given may ſometimes happen, to 50 capable of being taken from 
bim who receives; it, without, being capable of being; reſtored to him who! gate 

Thus one may be deprived of a title, of an office, or of: a place \conferred 
on a him 4 ; one who has been admitted a member of a corporation may be de- 
prived of his place in it; but theſe cannot properly be ſaid to be reffored to thoſe, 
from whom they were derived. However, it ſcems not to be repugnant to the 
principles of law to ſay, that the action may lie even in ſome of theſe caſes, or 
rather that one may be depri ved of the benefit beſtowed on him, on the principles 
on which this action is founded. This may be held to be true atleaſt in thoſe caſes, 
in which the beneſit acquired. is. merely pecuniary, and is purchaſable by money; 
for it is then looked on as ſo much put into the pocket of him on whom it is con- 
ferred,, and-1 is like goods bought with it. But it it is ſomething pe? ſonal, which 
is ſuppoſed to be beſtowed! for merit, however one may for incapacity or for mil. 
demeanors be deprived, it feems; not:that he could for not doing that, in confide- 
ration of which it was beſtowed om him ; unleſs an expreſs. nan were made 
to that purpoſe z in which caſe the obligation is hot implied. 

8 642. II. LI ls neceſſary; thatithat, which is given, be given For a che tain con- 
der ation. that is, one about which parties have agreed (F 640. ax. 2.); for 
if it is given without any determinate cauſe, it will be — 5 be a gift, J. ö. 
7. C. de cond. ob «auf. dat. I. 3. p. of de cond, cauſe. dat. cauſ. non ſecut. Beſides, 
it is plain from the nature of the action itſelf, that it cannot lie in this caſe: for 
he who has given can never ſay, that the cauſe for which he gave has not fol- 
lowed, cauſam 1101 ſje Fung ſince he did not give for a determinat econfide- 
rations:i- =: 1 

9 643. III. This conſideration muß be ſomething, that] is r) foture, 2) law, 
3) poſlible (S 640. ax. J.). | 

It muſt 1) be ſomething g future, omerhing which can dello que foreſt eau: 
for it is plain from the nature of the thing, that, unleſs the cauſe of giving be 
ſomcthing which is not done already but 10 be done, it cannot be ſaid, cauſam no 
e ſecutam. The very word ſecuta ſhews the agreement to imply, that fomething 
#5 given, becauſe ſomething is to follow, or to be done after the act of giving. If 
the caule of giving be fomething that is paſt, ſome other action, v. g. the ANA 
4 7debiti, may 1 but this one cannot, J. 52. F. de cond, ind. 

At muſt 2) be ſomething which is lawful and honeſt, R. M. J. 1. c. 30. F 10, 
J. 1. P. ff. dle cond. cauſ. dat. J. 4. 7. C. de cond. ob cauſ; dat. For if the cauſe of 

giving be {omething unlawful, timing will be obtained not 14 this action Pro- 
perly, but by the condictio ob rur em cauſam. 

It muſt 3) be ſomething, which is poſlible or may actually be dane: "for ont 
cannot be obliged to do any thing, that is either naturally, legally, or morally 
impoſlible, J. 31. J. d. obl. et ac. R. M. J. 1. c. 30. § 7. 8. 9. 10.—. 3. $5: . 
de condict. cauſ. dat. 1.1. 5. 8. C. de cond. ob cauſ. dat. Impoſſivilium nulla obligatio eſt 
J. 185. F. d. r. j. Therefore if one gives for a cauſe which he knows 1s impol⸗ 
ſible, no matter whether phyſically, legally or morally, he is not entitled to 
get reſtitution of what he gave: for he will be preſumed to have made a preſent 
of it. But if he did not know that it was impoſſible, he will be entitled to get 
reſtitution, provided his ignorance is not culpable ; for culpable ignorance is dil- 
favoured by law. Cujus per errorem dati repetitio eſt, ejus conſulto dati donatio e 
J. 53. F. d. r. . No matter whether it be ignorance of law, or ignorance 0 
fact; for the law of Scotland does not attend much to that diſtinction. It atten 
to the culpability of the ignorance alone, and if it is not TR it bh 6 
3-$ 5. 6. 7. 1. de Oh e. dat. I. 5. C. cod. 


0 


22 b 
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Lash: It muſt be ſomething, which does not concern the utility of hi h,ð 
receives) alone (8 640. a 3.): for if it concerns his intereſt ehe the Ean⁰Ot 
be room either for aſking reſtitution, or for ſuing this nction, becauſe it is in this 
caſe no matter to him who gave, whether the cauſe follows or flet, Whether that 
for which he gave be or be not done, fince e hypo. eſt he has no iutereſt iu it. 
Therefore he will in this caſe be preſumed donaſſe, to have intended to make a 
preſent, I. 13. § 2. F. de don. int. vir. et uxor. I. 71. p. H de condlet Hemon. 

But it may conſiſt either in dando or in faciendo'; for ove may bind thithſelf 


either to give or to do ſomething, and may nevertheleſs not fulfil his bargain, 


. 16. 3. § 2. J. 4 & 5. 7. L 3. P. $1. grows cauſ. dat: . 2. 4, 17. C e 
cid, bb cauf. dat. A110 2 211 Phil a 15 "BE Ol. #14: 10. OKI. 5 


$ 644. IV. It is l that the cauſe do et follow, dan non eſo ermam, 
i. e. that that, which he who received agreed to do, be not done: 1.03. N. 2. g. 
5. F. de condict. cauſe dat. l. 1. C. de cond. ob canſ. dat. I. 1. & H. de con. Bln 
zauſ, This may happen to be the caſe two ways; for eher he who _ 
will not, or it may not be poſſible for him to perform. If he will not pe 
form, then the nature of the agreement and the cireumſtances of the caſe are Fc, 
that he either has or has not a right to repent and to be off with the bargain, 
In caſe the nature and the circumſtances of the bargain are ſuch, that the law of 
Scotland allows either party torbe off with it, he! who received muſt, if he 4v7// 
not ſtand to his agreement, be bound to reſtore! that which he received: for 
neither law, nor equity allow him to keep it, and at the ſame time to refuſe to 
julfil his bargain. In this caſe therefore condif#i0 cauſu data 'eanſa non ſecuta lies: 
nay, in ſome caſes he will be bound not only to make reſtitution, but alſo to 
repair the loſs he who gave ſuſtains through his repentance, J. 3. p. I. 4. 5. & 3. F. de 
cond, cauſ. dat. I. 11. C. eod. But if he has not the liberty of being free from his 
bargain, he muſt fulfil it. Therefore either this action or one for getting him de- 
creed to fulfil muſt lie; for either reſtitution or performance can, in this caſe, 
be forced, J. 11. F. et C. hl. 

If it is impoſſible for him to fulfil it, then the candle cauſa data, conifer! non 
cura has not place, unleſs the impoſſibility is owing to the fault of him who 
received; for, if performance has happened either by mere accident or by the 
fault of the giver to become impoſſible, he will not be obliged to make reſti- 
tution, F. 24th July 1707, Rule.—Fo. 19th Dec. 1684, Lauderdale.—24th March 


{. 16. F. de cond. cauſe. dat. 1. 10. C. cod. becauſe nobody is anſwerable for ac- 
cidents 3 caſium nemo præſtat. But if it has become impoſlible to fulfil it thro the 
fault, culpa, of him who received, action lies; for nobody ought to ſuffer thro 
the fault of another, J. 5. 10. C. W 

945. It remains to be remarked, on the don may be ſued either 1) by the 
original giver himſelf, J. . J. 6. p. l. 7. p. F. de condict. cauſ. dat. or 2) by 
his heir, J. 2. 3 C. de condi. ob cauſe. Fug or 3) by his aſſigns to whom he has 
made it over, J. 7. p. J. g. p. F. de cond. ob. cauſe dat. 1 


And it lies either againſt the original receiver himſelf, or againſt his repreſenta- 
w 1 8. C. de cond. ob Mae dat. 


0 condictio ob n ubm. e 


166. "HE. ood caſe, in which one 1s boubd to ache horas be pol- 

ſeſſes ſine cauſa, is when the cauſe or conſideration; for which a thing 
, given by one to another, is lawful and honeſt on the part of the giver, 5 
unlawfu 


and gth Dec. 1686, Davidſon.—4th June 1697, Deans. I. 2. 3. & 3. J. 5. P. H 3. 4 Y 
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ug to ſuffer one who has got a thing in an unlawful. manner, for an immoral, , 
a diſhoneſt, or a "baſe conſideration, to enrich himſelf by his own: turpitude b : 
keeping what he has received. The law therefore affords the giver. an action, F 
by means of which he may get reſtitution. - This action was in the civil lay I 
called condictio ob turpem cauſam. In order to entitle. one to ſue it, tis neceſſary, 1 


reſtitution. Therefore every thing, which was faid on the firſt axiom concernin 5 
the condictio canſa data cauſa non ſecuta (F 64. ), may be repeated on this one: N 


for. it is, every word of it, true of both of them. 


8 1 4 % * * : 


But the action itfelf differs from the former one in this, that the cauſe, reaſon, 
or cotſideration,\ for which the-thing given is accepted, muſt be baſe, wrpis, at 
the lame time, that there is no turpitrude in that for which it is given: for a 


? 


thing may be given by one to another either for an honeſt or for a baſe cauſe, 
If it is given for a bäſe one, the turpitude may be either in the giver alone, or in 
both the giver and the receiver, or jn the receiver alone, J. 1. P. F. de cond. 0 
turp. vel inj. cauſl. Tis in the laſt caſe in which the turpitude is in the re- 
ceiver alone, that this action, contietio ob turpem cauſam, has place: for if the 1 
giver gave for a baſe immoral reaſon, he ought not to be allowed to alk reſti- b 
tution, ought to ſuffer for his vice, and may well put up with the loſs which 


he has ſuſtained; ſince he gave voluntarily, and ex hyporheſt there is not any 0 
turpitude in him who received. He therefore, who in this caſe deſerves the WI du 
ſavour of the law, is not the giver, but the receiver. PD Oe, u 
In the ſame manner, if the reaſon for which the one gave, and that for WII .. 
which the other received, are both of them baſe, the giver is not entitled to wh 
get reſtitution. For they are in this caſe equally unworthy of the favour of de 
the law: therefore matters muſt be allowed to continue as they are, that is, 
every one muſt keep what he has; for no good .reafon can be aſſigned for D 
preferring the one to the other; in part cauſa poſſeſſoris conditio mclior habcatur, 4 
J. 2. C. de cond. ob turp. cauſ. l. 3. I. 4. p. § 1. 2. 3. 4. J. 8. F. cod. Hence one 
is not entitled to get reſtored to him any thing, which he may have given Ti 
mcretricis for it is by the law of Scotland, and was no doubt by that of the " 
Romans, held to be contra bonos mores either to give or to receive in this cha- A 
rann 8 N ge 6 the 
One is not entitled to get reſtitution of preſents beſtowed on his miſtreſs; it wh 
would therefore ſeem to'follow, that promiſes made, obligations granted, or deeds 10 
made by one in her favour, tho they are premia tur pitudinis, are obligatory rel 
and actionable: for ſhe to whom the promiſe, obligation, or deed is granted, 
it may be thought, acquires a right by poſſeſſing it; muſt be held pro poſſeſſore the 
mult be entitled to the favour ſhewn the poſſeſſor, and therefore is not bound 
and cannot be compelled to reſtore it. But it is otherwiſe: for ſuch -promilss, ola 
obligations, or deeds, tho they cannot perhaps be taken from her who * 
holds them, are not actionable, J. 5. C. cod. they are iþſo jure void, 4. 2b. th. 
27. P. l. 123. F. de verb. oblig. They give her. no right; ſhe cannot ayall | 
herſelf of them; they are uſeleſs to her; all, which ſhe poſſeſſeth, is the papel for 
itſelf ; it ſhe may keep; but he, who poſſeſſeth the money or ſubſtantial conſi thi 
deration, muſt keep it too. So it is uſeleſs to her, ſince ſhe can recover nothing 
by it. Beſides, it is a rule of law, that thoſe who defend are more favoufe t 


than thoſe who ſue; favorabiliores rei potius quam actores habentur, l. 125. 4 
7. j. Therefore one is not allowed to avail herſelf of the turpitude of another, 1 
order to make by an equal degree of turpitude in herſelf. Cum par delictum 


eſt duorum, ſemper oneratur petitor, et melior habetur poſſeſſoris cauſa, ; - 
; : : | J 
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fit, cum de doloxcipitur petitoris; neque enim datur talis replicatio petitori, 


Sx + 


was given, does or does not follow: for it is the turpitude alone, to which the 
law attends, J. 1h 2. J. 2. 4. $2. 4. J. 5. ff.—tot. tit. C. cod. 


'Tis needleſs to bring examples of particular cafes, in which this action lies. 
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9647. E RO RS frequently happen in buſineſs; men, the moſt attentive 
and the moſt careful, may fall into them; they may happen to make 
erroneous payments, which they were not bound by any natural obligation to 
make, becauſe that which was paid was either not at all, or more than was 
due by them. In this caſe thoſe, to whom payment 'is made, are bound in 
juſtice to reſtore what was paid to them: for they had no right to receive it, 
as payment was made when nothing was due to them. The law therefore, 
which does not in any cafe allow one to enrich hinifelf iniquitouſly at the ex- 
pence of another, preſumes * an agreement, as it were, to have been made be- 
' tween him who pays, and him to whom payment is made, by which he to 
whom it is made binds himſelf to reſtore what is paid him to him who 
made it. 0 5 
0 But certain errors are fo groſs, that the law holds them to be inexcuſable, 
Therefore one is not in every cale entitled to get reſtored to him what he has 
paid by miſtake; the law allows one to ſuffer for inexcuſable errors, that his ſut- 
tering may teach him to be more careful for the time to come. is therefore in 
thoſe caſes alone, in which payment is made out of an excuſable error, that he 
ho paid is entitled to get reſtitution of that which he has paid, when it was 
not due by him; and it is in thoſe caſes that he has an action to recover 
reſtitution. This action was, in the Roman law, called coα⁰ictio inclebiti. 

The caſes in which it has place and will be effectual, it will be caſy to deduce from 
the following principles. „ IM . 5 
For it follows from what has been ſaid, that it is neceſſary in order to give 
place to it, I. that payment be actually made ; II. that that, which is paid, be not 
due, III. even by any natural obligation; IV. that he, who pays it, do not know, 

Mat it is not due; V. that his ignorance be excuſable. . 

\ 648. Firſt; It is neceſſary that payment be actually made (F 647. ax. 1. ); 
for if it is not made, reſtitution is impoſſible, ſince if nothing is delivered, no- 
hing can be reſtored. W N 
Fayment is in this place taken not in that limited and confined ſenſe, which 
it has when it is applied to money, but in one more extenſive: for by 
Paying is in this place underſtood * doing any thing, which one was antece- 

dently bound to do.” So that payment may, in an extenſive ſenſe, be 
dined to be performance of an obligation.” One, for inſtance, who grants 
i deed which he was bound to grant, or delivers a farm which he was bound to 

e 2 ps | deliver, 
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deliver may be ſaid to pay, as well and as properly as one who pays à ſum of 
money which he was bound to pay. Tis true, obligations relate commonly to 
money; therefore payment is generally underſtood of | the fatisfaction or per 
«formance of a'pecuniary obligation.” This does not however: ng it n 
ha zug a more general meaning. „ IttetnvgEꝗ 2399 BI 

'$ 645.” Secondly: ft is neceſſary, that that which i is paid be not "i 6 Fs 


a. 2.) 5 b. e. that he who: pays be not, at the time at which he * "Dildo 


pay. This may happen to be the caſe many different ways. 

Debts or obligations, for I thall uſe both words in the ſame ſenſe, are either pure, 
conditional, to a: day, or from a day. If an obligation is granted either pureh, 
or to day; or from au day, a debt is legally conftituted and is already due; for 


lies ve ſſit, . 213. F. de werb. ſig.— 9 2. 3. J. de derb. oblig. l. 41. 1. F. cod. J. 44. 


Fr de oblig. et act. l. 5. § 1. J. 21. ä M. J. 3. c. 4.41. 
h 


2. und Sk. . Vhegdebtor is bound, and has it not in his power to looſe Mime 


from his obligation, otherwiſe than by fulfilling it. 


Hence one who: pays a debt, which he owes cither purely or to a day or - from 
a day, pays a debt! which is really due by him. Therefore reſtitution cannot 
be demanded, even tho it ſhould«be paid before the day from which it is prant- 
ed]; becauſe that which is paid is really due, J. 10. Ff. de cundict. ind. tho it i 
not demandable at the time at which it is paid. This is ſo true, that one who 


pays a debt, which he was obliged-to pay under a condition or at a day that was 


jurely to exiſt, before the exiſtence of the condition or arrival of the day, is not 
entitled to get reſtitution: for at the time at which he paid, a debt was truly due 
by him, becauſe it was certain that the condition was to exiſt or the day was 
to come at ſome time; tho the preciſe time, at which.the one was to exiſt 
or the other was to come, was not certain, JI. 17. 18. V. de condict. indeb, 
In theſe caſes the obligation is become effectual, tho the exadion of that which 


is due is ſuſpended. 1 obligatio eſt, in diem autem dilata ſolutio, 1. 40. 5. de 
- verb. Oblig. 


But if a conditional obligation | is fulfilled before the condition which ſuſpends 


it exiſts, reſtitution of that which was paid may be demanded ; becauſe a debt 


was not truly due at the time, at which payment was made; dies neque ceſſerat 


. aeque venerat, l. 213. 55 F. de ver b. ſig. I. 20. F. quando dies leg. 5 41. F. de conlit. 


et dem. l. 5. 6. de cond. inſt. I. 45. F. de manum. teſtam. R. M. J. 3. c. 4. SK. tt. 


ad d. F 4. It might happen, that the condition might never exiſt; but as ſoon 


as it became certain that it neither had exiſted nor could exiſt, it became certain. 
that no debt either was or would become due. 
$ 650. Tis neceſſary in order to entitle one to get reſtitution, that that hich 


he hath paid be not due by him (§ 647. ax. 2.) ; therefore if it is due, it cannot 
be ſought back, F. 12th 7 1713, Creditors of Muirhead. For he, to whom 


payment was made, had a right to get it. Hence it follows, 1) that one is not 
entitled to get reſtored to him what he paid in conſequence of a tranſaction, even 
tho it ſhould appear that that which he has paid was not due by him; becauf 
he is bound in this caſe by his own conſent; he tranſacted when it was uncertain, 
whether any thing or nothing was due by him; by his own agreement he choſe 
rather to compound his difference extrajudicially, and to pay a determinate ſum, 
than to go to law and to run the riſk of being decreed to pay, perhaps, more than 
his creditor has agreed to accept. Therefore in this caſe the doubtfulnels of 
the matter and the tranſaction are cauſes of the exiſtence of a real debt: fo what 
is paid cannot be ſaid to have been not due, J. 65. $ 1. F. de con. indeb. But 
one, who paid i in conſequence, as he thought, of a tranſaction, either when none 
had ever in truth been made, or if one had been made, when parties h 
agreed to be off with it, or when it is liable to be ſet aſide for good reaſons, for 
inſtance, for compulſion or for fraud ; is entitled to get reſtitution of that which 
has been paid, becauſe it was not truly due: for equity does not ſupport the poet” 
in any of theſe . J. 23. F. de coudict. indeb. uy 


Tit! VIII 


For the ſame caſon, 2) one is not entitled to get hack thbtrwhich he has paid 
er cauſu jurigjurunili; in conſequence of an agreement by uV hich one refers to the 
oath of another ithe verity, the ſubſiſtence, or the quantity of a debt. For if 
he, to whoOſe Cath the reference is made, ſwears: that a debt is due to him by the 


even tho it ſhould afterwards appear, that a debt was not due; becauſe he, who 
made the reference, bound himſelf by his own conſent to reſt the iſſue of his 
cauſe on the oath of the other. The law therefore preſumes preſumprione juris er di 
jure, that he has bound himſelf not to make any farther enquiry concerning the 
debt, but to ſtand to the oath. As ſoon therefore as oath is made, it enquires 
not whether the debt i due, but whether it i feworn to be due: for if it is {worn 
to be due, the law holds that the oath makes full proof, J. 2. J. 5. § 2. F. de 
jurejurando, J. 65. Ft. F. de condict. indeb. | | 

3) One is not entitled to get reſtitution of what he has paid in obedience to 
a judicial ſentence pronounced againſt him; becauſe res judicata pro veritate ha- 
betur. One who is condemned is preſumed preſumprione juris et de jure, to be bound 
to pay. Beſides, by conteſting the plea he is preſumed to have agrecd to ſtand 
to the ſentence of the judge. So he cannot bò entitled to get reſtitution, even 
tho it ſhould afterwards appear, that he was not bound to pay what he was decreed 
to pay: unleſs he gets the decree- reverſed; J. 1. C. de condict. ind. I. 2. C. de 
compenſat. I. 36. F. fam. erciſc. I ſay, unleſs he gets the decree reverſed: for 
in that caſe, the effects of it muſt ceaſe hinc inde, and parties muſt be reſtored 
by placing each of them in ſtatu quo. 

9651. From the. fame 3 it follows, that one, who has paid more than 
was due by him, is entitled to get reſtitution of that part of what he has paid, 
which was not due by him. | 
One may happen to owe either a ſpecies or a quantity x. One, who owes one 
ſpecies and pays another, is no doubt entitled to get back the one which he has 
paid, and remains bound to pay the other; fo. the one, which he has delivered, 
is not that which he was bound to deliver. Thus one, who is bound to give 
the horſe Bucephalus, and thinking it not Bucepralus but ſome other which he 
s bound to give, gives this other accordingly, is entitled to get back the 
one which he has given, and remains bound to give Bucephaluns. The caſe is the 
ame, if he gives money or any other thing inſtead of Brcephalus ; for he, who 
gives one ſpecies inſtead of another, is entitled to get back the one which he has 
given, and remains bound to give the other which he was bound to give. 

Nay one, who being bound to give a ſum of money or any determinate value, 
thinks himſelf bound to give, and gives in ſolutum ſome ſpecies of a greater value; 
tor inſtance, one who owes L. 1000, but thinks he owes 2000, and gives to his 
creditor land worth 2000, is entitled to get back the whole land he has given: 

the 


* Lawyers divide all things into three ſorts 3 /þectes, genera, et quantitates ; individuals, kinds, and quantities, 
hey call  /pecies * any particular determinate thing ;* for inſtance, the horſe * Bucephalus' is a ſpecies; he 
who ſold Bucephalus to Pa1L1e, lawyers would ſay, fold a /pectes ; before he delivered him, they would ſay, he 
owed a ſpecies or was debiter ſpeciei. In ſhort, it is the ſame thing which the philoſophers call an individuum, an 
mduidual; for inflance, a certain parcel of land, a certain piece of money, a certain animal; theſe are 
ſpecies. A genus is the ſame thing with the ſpecies of philoſophers, and it is uſed to expreſs * the ſum of 
dall the individuals of the ſame kind. Thus, all the horſes in the world make the genus or kind of horſes ; 
al the men the genus of men, or human kind; all the four-footed, beaſts the kind of, quad:upeds ; all the thihes 
the genus of fiſh ; all the trees the genus of trees; all animals make the animal kind. Or it is uſed to ſignify 
an indeterminate individual of a determinate kind.” Thus, a horſe is called by lawyers a genus, if no particular 
orſe is ipecified ; for inſtance, if one obliges himſelf or his heir, to give another @ , horſe, without mentioning 
any particular horſe, the obligor is ſaid to owe a genus. — A quantity is * a determinate number of the indivi- 
* Uuals of a determinate kinds Thus, four horſes make a quantity of horſes ; four bolls of wheat make a quan- 
ity of wheat, &c. provided the individual four horſes, the individual bolls of wheat are not ſpecified: for if 
not only the number and the kind, but the individuals are particularized, tho in one ſenſe they may be ſaid to be 
* Quantity, they are in reality a ſpecies. Thus, if the four horſes, Bucephalus, Hamlet, Othello, and Cæſar, are 
pecifed, theſe no doubt in vulgar, and ſometimes in juridical language, are ſaid to be a quantity: they are 
wWever a ſpecies ; becauſe they may be conſidered all together, as one determinate thing. | 
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other, and gets payment of it accordingly, he cannot be obliged to refund it, 
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Book VII. 
the creditor is not entitled to retain as much of it as is equivalent to L. roo, J 
26. F 4. F. de condict. indeb. Cum amplius ſolutum eft, quam. debebatur, cujus pars 
non inveritur, que repeti poſſit, totum eſſe indebitum intelligitur, manente priſtina obli- 
gatione, I. 84. F. d. r. j. The reaſon is, becauſe nobody can be forced to enter 
into a community in order to be obliged to divide his property, and to hold an 
inſignificant inſtead of a large eſtate, Many people, who would chuſe to have a 
large landed eſtate, would not chuſe to have a {mall one, but would like rathe 

to have its value in money. | 

For the fame reaſon one who owes not a ſpecies, but is bound by an alter- 
native obligation to give for inſtance one of two or more things, either Srichuy 
or Penphilus, and gives them both, thinking he was bound to do fo ; is entitled 
to get back either of them which he pleaſes. He to whom they were given is 
entitled to keep only one of them, and the law gives the option to the giver ; for 
it is reaſonable, that he who had it originally retain it ſtill, ſince his ignorance 
being excuſable, ought not to give any new right to him to whom payment was 
made, J. pert. C. de conclift. indeb. Ipſe habeat eloctiouem recipicimli, qui et dandi 
habit. But one or both of them may periſh before they are ſought back, and 
nothing can in this cafe be reſtored or demanded ; becauſe one of them is due, 
J. 32. p. F. de condi. indeb. I. 34. & 6. F. de con. empt. 

herefore one who owes not a ſpecies but a genus, for inſtance a horſe, and 
thinking he owes a ſpecies, Bucephalus tor inſtance, gives him, 1s entitled to get 
that ſpecies back, and to pay with another ; becauſe he had a right originally to 
have paid with another. Bucephalus may have been one of the moſt valuable 
horſes in the world; it would therefore be iniquitous that his owner ſhould loſe 
him, when he might have diſcharged his creditor with one far leſs valuable, J. 32. 
§ 3. F. de condif. indeb. kx. But Bucephalus may die before he is fought back; he, 
who paid him, is, in this event, releaſed from his obligation, for he has in termi— 
#175 fulfilled it; and is not entitled to get the value from him to whom he paid 
him; becauſe the latter is not /ocupletior flctus, and beſides, was no more than 
debilor ſpecici to him who paid, and who would have had a right to have got 
him back if he had not died. Of courſe he cannot be forced to give him ano- 
ther. | TE» 

One, who owes a quantity of any kind, and delivers a greater one than he 
owes, is entitled to get back as much of that which he has given, as is equal to 
the excels by which it excecds the quantity he really owed. Thus one who owing 
only L. too, pays 200, or being bound to give 100 acres gives 200, is entitled 
to get back 100. In theſe caſes, one becomes not by payment bound to enter 

into a community, into which he was not antecedently obliged to enter; for he 
was by his original obligation bound to part with as much of the ſame kind, as 
he is obliged to allow to remain with him whom he has overpaid. Reſtitution 


460 De conditions indebiti 


therefore, in caſes of this kind, does no more than reduce him to the fame cor | 


dition, in which he would have been, if he had not paid more than he was bound, 
J. 26. $5 6. ff. de condid. ind. LY 

6 652. If two or more perſons are bound jointly, they muſt be bound to pay 
either a fungible or a thing which is not fungible (F 144.). In cafe they are 
bound to pay a fungible, a ſum of money, for inſtance, or a quantity of corn, 
and they pay both of them together more than they were bound ; for inſtance, 
if they owed 100, and pay 200 pariter, by contributing each of them 100 for 
inſtance to a common fund, and giving the whole ſum to the creditor, each 0 
them 1s entitled to get back a ſhare of the exceſs proportional to his part of the 
common fund. Thus in the cafe which has been ſappoſed, each of them ib en- 
titled to get back 50. Suppoſe one of them to have given 150, and the oth! 
50, he who gave the 150 will get back 75, and he who gave 50 will get 25 


J. 19- 


* In all theſe caſes he, to whom payment has been unduly made, has a right to retain that which has been 
paid him, till payment of that which is due to him is made, /. 26. F 4. F. de cond, indeb. 
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. 19. K 4. F de condict. ind. In caſe they are bound to pay a thin 6 which is 
not fungible, they are bound by an obligation that either is or is not alternative. 
If it is not alternative, and is fulfilled by either the one or the other, or both of 
them, 'tis plain that there cannot be room for demanding reſtitution of any 
thing; becauſe that which is paid was due. If the obligation is alternative, 


for inſtance to give either Stichus or Pamphilus, either Bucephalus or 1000 
guineas, and they give by a joint or common act (pariter), not one but both 
l of them, either both Srichus and Pamphilus, or both Bucephalus and ' 1000 


guineas, they are entitled to get back one of them, becauſe both of them 
were not due; but the creditor, he to whom they paid, has the option of 
reſtoring either of them he pleaſes, I. 21. F. cod. in caſe they cannot agree 


d between themſelves which of them they will have reſtored: for if they agree, he 
i ſeems not to have any more right either to find fault with their choice, 
Ir or to the option, than he would have had, it there had been only one debtor. 
ce But the payment may be made not parizer, by one joint act of them both, but 
7 ſeparately at different times, and by different acts; in this caſe he who paid firſt 
1 


has no right to get any thing back from him to whom he paid, becauſe a debt was 
truly due by him. But he who paid laſt is entitled to get back what he paid, 
becauſe the obligation was fulfilled and diſcharged by the firſt payment: of courſe 
what he paid was not due; ſo it muſt be reſtored. *Tis true, he who paid firſt 
mult be, if he would otherwiſe have been, entitled to get reimburſement from him 
who paid laſt. For the laſt payment cannot alter or have any effect on the rights 
which the debtors have among themſelves; no matter whether they are all joint 
and principal debtors, or all joint acceſſory debtors, co-cautioners, or ſome of 
loſe them principals and others of them cautioners, J. 20. 25. 59. F. de cond. ind. 

$ 653. Thirdly ; That which is paid muſt not be due even by a natural obliga- 
tion (§ 647. ax. 3.). For one who pays a thing, which he was bound by a na- 


mi. tural obligation to pay, is not entitled to get reſtitution ;- becauſe he cannot be 
paid ſaid to have paid what was not due by him. Beſides, the obligation to make 
than reſtitution, and the action which the law gives in order to get it, are founded on 
gol equity alone. By conſequence reſtitution cannot be demanded in any of thoſe 
ano; caſes, in which it would be iniquitous to get it. But it would be iniquitous, law 
therefore does not allow one to get reſtitution of any thing which he has paid, 
n he when he was bound by a natural obligation to pay it; for a natural obligation 
"al 10 is one, which is founded on equity. But this rule ſuffers one exception: for in 
Wing all caſes in which poſitive ſtatute gives a right to get reſtitution, it may be de- 
titled manded, even tho the payment may ſeem to be ſupported by a natural obligation. 
enter Indeed, this can hardly be ſaid to be an exception: for in all thoſe caſes law 
or he holds the obligation to be iniquitous. Thus one, who loſes at one ſitting either 
id, 4s by gaming or by betting the value of L. 10, 1s entitled, if he ſhall pay it, to 
tation ue the winner for it at any time within three months from the time, at which 
ect Wi it was loſt, 9 AN. c. 13. becauſe law reckons money won at game won un- 
ound, juſtly. EW | | 
If one who has paid a thing which he was bound by an obligation merely na- 
to paß tural to pay is not, à fortiori one, who has paid what he was bound by a mixed 
cy ale obligation, i. e. both by a natural and by a civil obligation, to pay, cannot be 
cord Bi entitled to get reſtitution : for inſtance, one who pays a ſum of money, which he 
ſtance; Wi had borrowed, and had bound himſelf by a formal deed to pay. 5 
00 fol Tis therefore in thoſe caſes alone, in which one pays what he was bound either 
ach oi by no fort of obligation or by one merely civil to pay, that he is entitled to get reſti- 
of te Bi tion. If he was not bound by any fort of obligation to pay, *tis plain that he 
1 18 ell” 


muſt be entitled to get it; becauſe he who got payment had no right to get it. 
other Conſequently, he has no right to keep what he has 8 . 

If he was bound by an obligation, which is merely civil, to pay, he 18 for the 
ame reaſon entitled to get reſtitution; becauſe that ſame equity, which has intro- 


6. A duced 


the mandaut. In the ſecond caſe in which he is ſuppoſed not to have ordered the 
payment before it was made, but to have ratified it after it was made without d 
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duced this action, is contrary to obligations which are merely civil, and hinder; N 
them from being effectual. ae | 

§ 654. Fourthly ; But to entitle one to get reſtitution of what he has paid, *tis 
neceſſary not only that that which is paid be not due, but alſo that he who paid t 


do not know it to be not due (5 647. ax. 4. ): law preſumes one, who pays i 
what he knows was not due by him, what he knows he was not bound to pay, to h 
have intended to make a preſent of it. Therefore it does not allow him to get j 
reſtitution of it. Cuyjus per errorem dati repetitio eſt, ejus confulro dati donatio eſt j1 
J. 53. J. der. . This is fo true, that one is not entitled to get reſtored to him p 
what he paid, when he knew it was not due by him, even tho he ſhould haze b 
paid with an intention to ſeek it back again, /. 1. 50. F. de cond. indebd. n 
But if he either did not know that that which he paid was not due by him, or b 
doubted upon the matter, he is entitled to get reſtitution, upon diſcovering after- t 
wards certain evidence that it was in truth not due, J. t. C. de coudict. indeb. For f 
one who doubts cannot be ſaid to know that it was not due ($ 647. ax. 4.). f 


§ 655. Fifthly; It is not enough that he who paid do not know, that that T 
which he paid was not due by him; his 1gnorance muſt be excu/able (§ 647. ax, 


5.): for there is a certain degree of ignorance, there are certain errors ſo groſs, U 
that law holds them to be 7nexcuſable. One therefore, whole ignorance or error is i 
inexcuſable, is not entitled to get reſtitution, H. 8 1. -K. 39. But if it is excuſable, t 


he is entitled to it, no matter whether it be ignorance of law, or ignorance of fact“: 


0 
for the one may happen to be as excuſable as the other. *Tis true, ignorance of law 3 
is not ſo eaſily excuſable as ignorance of fat; In omni parte error in jure t 


non eodem loco, quo facti ignorantia, haberi debebit: cum jus finitum et poſ: d 
/ 


* ſit eſſe, et debeat; facti interpretatio plerumque etiam prudentiſſimos fallat, 1. 


2. F. de jur. et fad. ignor. One who is himſelf ignorant of the law, may conſult 


thoſe who are learned in it. But cafes may occur, in which ignorance of it ought ſ 
to be excuſed ; in theſe caſes therefore one who pays is entitled to get reſtitution, [ 
D. I. 187. 26th Faly 1733, Stirling 7. N ; t 

From hence this general rule may be deduced, that this action, condictio inde- 0 
biti, may be effectually ſued by * ſuch as have, through an excuſable ignorance, [ 
paid that which was not, but they did not know was not, due by them.” b 

That which is paid may happen either not to be due by any body, or to be ? 
due by ſomebody, but not by him who paid it. If it is not due by any body, WM © 
he who received payment is bound to make reſtitution to ſomebody : for he can- f 
not in juſtice be allowed to keep it. He is bound to reſtore to him, who has f 
ſuſtained the loſs, out of whole eſtate the payment was made. He therefore 


may ſue this action. 
One may ſue it not only when himſelf paid a debt he ſuppoſed to be due by him, ˖ 


_ ..., 


but alſo 1) when another paid it by his order, or 2) when he ratiſies paymem [ 


which another took it upon him to make in his name. For in the firſt caſe in 
which he is ſuppoſed to have ordered the payment to be made, he is held to 
have made it himſelf. Nam qui per alium fecit, per ſe feciſſe videtur ; a procure 
tor, factor, or commiſſioner, is held to be one and the ſame perſon with 


order, the ratification is equal to a mandate; ratihabitio mandato «quiparatur. 50 
it muſt be held to have been made by himſelf in this one alſo. Thus a pupil 
has a right to ſue for reſtitution of money which his tutor has paid for him, bit 
which was not due by him. : 

If he in whoſe name payment was made is entitled, he who paid it in name of 


the other cannot be entitled, for both of them cannot be entitled to ſue it. 1 
4 


* Tt ſeems to have been otherwiſe by the civil law : for errors in law were by it held, in moſt caſes, t0 be 


inexcuſable. 

+ It is impoſſible to determine, by any general rule, the caſes in which ignorance either muſt or muſt 
held to be excuſable; the variety of human affairs does not admit of ſuch preciſion. Therefore it muſt be det 
_ by the judge according to the circumſtances of every caſe, and the cnaraers of the perſons concern 
tnem. 


not be 
erm 
ed in 


. Tit. VIII. De condictione indebiti. 463 


Ty he who paid in name of another may happen himſelf to be, and he in whoſe 
name payment was made not to be entitled to ſue it. 
ti For one may not ratify the payment which has been made in his name, and 
id the action mult in this caſe lie to him who paid; becauſe he is entitled to be re- 
5 imburſed by ſomebody. But if he is not reimburſed by him in whoſe name 
A he paid, he mult in equity have a right to be reimburſed by the perſon to whom 
get be paid; ſince he paid what he was not bound to pay, and what it would be un- 
eſt juſt in him to whom payment was made to keep. A tutor, for inſtance, who 
im 1 a debt which he thought to be due by his pupil, but which appears to have 
ave been not due by him, is himſelf entitled to ſue for reſtitution, either if he docs 
not ſtate it to the accompt of his pupil, or if credit is not allowed him for it; 

Or becauſe he paid what he ought not to have paid: for the pupil does not, in 
ter- this caſe, loſe any thing by the payment; his eſtate is not diminiſhed by it, 
For ſince payment was not made out of it, But the tutor, out of whole pocket the 
| fund of payment proceeded, muſt be entitled to reſtitution ; becauſe he who 
that received is bound, as it were, by a contract to reſtore. 

ax, If that which was paid was due by ſomebody, but not by him who paid it, then 
-ofs, he who paid it, paid it in name either of the debtor or of himſelf. If he paid 
Yr is in name of Ain by whom the debt was due, neither he nor the debtor can be en- 
ble, titled to reſtitution ; becauſe that which was paid was truly due, and was paid 


} *; on purpoſe to diſcharge the debtor, Sr. 23d Feb. 168 , Earl of Mar.—F. 12th 
Jaw Tune 171 3, crelitors of Muirhead.—K. 39. By a payment therefore of this kind 


jure the debtor is diſcharged of his debt; and he who paid it either will or will not 
pol⸗ be entitled to be reimburſed by him, as he had or had not an aninus donandi, 
nt . 44+ F. de condid. indeb. I. 2. C. cod. 
nſult If he paid in name not of him by whom the debt was truly due, but of him- 
ught ſelf, then he either was or was not bound, he either was or was not ſurety, for 
tion, the principal debtor. In caſe he paid in his own name, thinking he was himſelf 
tne principal debtor, when he was only {ſurety for him, neither he nor the prin- 
ind. cipal debtor is entitled to reſtitution : not the principal debtor, 1) becauſe the 
Ince, payment was not made out of his eſtate; 2) becauſe tho it had, he would not 


have been entitled to reſtitution, ſince the debt which was paid was due by him; 
3) becauſe the payment diſcharges him of his obligation: : nor will he who paid 
de entitled to get reſtitution from him to whom he paid; for the latter ſuum rece- 
pit. Beſides, it is in caſes of this kind a maxim of the law, /olutionem non indebitæ 
juentitatis non debere revocart, l. ag. H. F. fidej.—St. 2 3d Feb. 1681, Earl of 
Mar.—1. 2. C. de cond. ind. He muſt therefore ſeek his reimburſement from him for 
whom he was ſurety, K. 29. In caſe he was not bound for the debtor, he is en- 
titled to get reſtitution made by him to whom he paid; for a creditor has no 


ment right to get payment from one who is not indebted to him, I. 6 5. § 9. F. de con- 
fe in 41. ind.— .. roth Jan. 1673, Ramſay. 

1d to Thus one who pays a debt, believing himſelf to be when he is not the heir 
curd” of the original debtor, is entitled to be reimburſed by him, to whom he paid; 
with and the debt is not diſcharged, but remains due by the true heir, J. 19. Fr. 2. 

d the F. cod. In the ſame manner a cautioner, who pays after he has expreſily ſtipu- 

put an lated with the creditor * that payment ſhall not be demanded from him,” thinking 
800 that he continues ſtill to be liable to the debt, may ſue for reſtitution from him 
pupl to whom he paid, J. 32. H 1. J. 59. f de condict. indeb. 

1, but F 636. The perſon, to whom payment has been made, is he who is bound to 


reſtore, and is therefore liable to be ſued by this action, ſince it is he who is en- 
nched cum alterius detrimento. 
But payment may be made either to that perſon himſelf to whom me debt is 

ſuppoſed to be due, or to ſome other for him. If it is made to himſelf, he muſt be 
liable to make the reſtitution, and to be ſued by this action. If it is made not to 
himſelf but to ſome other for him, then this other either is or is not empowered 
by a ſpecial mandate to receive payment of the debt. If he has a ſpecial may 

| ate 
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| date to receive it, he who is ſuppoſed to be the creditor, and gave the mandate, £ 
is liable to reſtore; becauſe the payment was in effect made to him, ſince it was x 
made to his procurator. If he is not empowered by a ſpecial mandate, the credi. 1 
tor, or rather he who is ſuppoſed to be the creditor, is not bound to make reſti- . 
tution or liable to be ſued, unleſs he ratifies the deed of his factor. The factor 1 


therefore muſt himſelf be liable; for he is the perſon who is preſumed to be hy. 
pletatus. This is ſo true, that one to whoſe factor payment has been made is not 
liable to be ſued by this action, in caſe the factor had no more than a general 
commiſſion to manage his affairs. Ratification, ratihabitio, is therefore neceſſary, 
in order to make the maſter, dominus, or mandator liable in this and all fimilar cafes; 
quoniam nihil de hoc nomine exigendo mandaſſe videretur, l. 6. & 1. 2. ff. I. 8. C. de con- 
dict. indeb. Hence it is plain, that if the factor exceeds the power given him by his 
commiſſion, he muſt himſelf be liable, quatenus fines mandati exceſſerit ; and he 
who employed him only quarenus fines mandati ſervaverit, l. 57. F 1. ff. cod. 

$ 657. The end of the action is reſtitution of that which was paid, when it was 
not due, cum omni cauſa, l. 1 5. p. F. de cond. ind. I. 38. $2: F. de uſur. but not- 
with intereſt. But one may have bona fide alienated that which was paid him; 
and he is bound to reſtore no more than that by which he is Jocupletior factus, I. 3. 
f. de cond. ind. Therefore if he diſpoſed of it for value, he muſt reſtore the value 
which he received; if by gift, he is not bound to reſtore any thing. 

It muſt be remarked, before we leave this ſubject, that he who ſues this action 
is bound to prove two things, both that payment was actually made, and that 
that which was paid was not due; for theſe are the nedia on which his plea is 
founded. By the Roman law, if he who was ſued denied that he had received - 
payment, and the purſuer proved that he had received it, he was not laid un- 
der the neceſſity of proving the other alternative; becauſe the law preſumed that 


one, who was convicted of a lie which might have been ſo promotive of his a4 
intereſt, lied about the other point alſo; therefore it obliged him to.reſtore, unleſs 10 
he proved that that which was paid him was due, J. 25. p. F. de probat. Some- 0 
thing of this kind might have place in the law of Scotland; for it would be a for 
ſtrong circumſtance againſt him, to whom the payment was made, if he put the hir 
allue of his cauſe on denying it to have been made; he might from thence be h 
Held to have owned, that, if it was made at all, it was not due “. 15 
| the 
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F 658, EFORE we leave this matter of reſtitution, it may not be improper 


to make the following fugitive obſervations. 

Jad (5 625.) that one, who has happened to get poſſeſſion of the property of 
another, is bound to reſtore it to its right cwner, without regard to the title on which 
he acquired it, whether it was an onerous ora gratuitous one. For the title, on 
which the acquiſition was made, has no influence on the rights of the owner. 
Therefore he is not entitled, in caſe he has bought it or purchaſed it for a va- 
luable conſideration, either to demand to be reimburſed of the price by the owner, 


or to retain it till he gets his reimburſement. He muſt deliver it to the 8 
an 


* The juridical language of Scotland is penurious, and the writers upon its law have found themſelves obliged 
by neceſſity to make ule of the very technical terms uſed by the Romans. But we are not from thence to imagine 
that either the names or the actions themſclves have been adopted into the law of Scotland; for it is the actions 

themſelves, ſuch as they were preciſely in the Roman law, tis the principles alone on which theſe actions are foun 0 
ed, that we have adopted. The condictio therefore fine cauſa, when applied to the law of Scotland, ſignifes an 
action, in which the medium concludendi is poſſeſſion fine cauſa, &c. and one, which is founded not on that principle 
alone, but on others alſo, cannot be called by this name. But this hinders not the principle fine cauſa. Ce. from 
being founded on by us, becauſe in every cauſe all the good arguments, which occur, may be brought in order to 
arrive at the concluſion, | | | 
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and for his redreſs muſt have recourſe on him from whom he purchaſed, and 
who is bound to warrant his purchaſe to him. Indeed it would be hard to oblige 
one to buy a thing, which is already pleno jure his own, J. 23. C. de rei vindic. 


. 2. C. de furt. 
9659. One is bound to reſtore his property to it 


s right owner, whether he 
acquired the poſſeſſion bona or mala fide (F 62 5.): for the faith, on which he 


made his purchaſe, cannot detract from the rights of the owner. But this doQrine 
admits of one exception: the fruits (F 152.) which a thing bears are ac- 
ceſſories of it; the owner of it is ſtri#:ſſimo jure owner of them; for he is alone 
But one, who 
poſſeſſes a thing which is fructiferous and belongs to another, is not in all caſes 
bound to reſtore them. The law diſtinguiſhes between the principal ſubſtance 
One is in all caſes bound to reſtore the 
principal ; Fo. 29th Nov. 1698, Finlay; but he is not bound to reſtore its fruits, in 
caſe he has reaped them bona fide ; he is bound to reſtore thoſe alone, which he reaped 

The rule therefore is, that one, who poſleſſeth a fructiferous ſub- 
* ſtance bona fide, acquires the property of all the fruits which he reaps during the 
© continuance of his bona fides, and is not accountable for them; but that one 
is accountable for all thoſe reaped by him from the time, at which he ceaſes to 
be in bona and begins to be in mala fide.” Bone fidei poſſeſſor fructus rei aliens 
perceptos irrevocabiliter ſuos facit ; mala fide reſtituere tenetur, l. 23. P. H 1. 2. 1.48. 
5. F. de acquir. rer. dom. J. 4. H 2. F. fin. regun. l. 22. C. de rei vindic. I. 25. f. 


entitled to w/e it, to make it produce fruits, and to reap them. 


itſelt, and the fruits produced by it. 


e uſur. & 35. J. de rer. div. 


$ 660. Bona fides is an expreſſion uſed in the civil law, to ſignify * a ſincere 
© and honeſt belief of the goodneſs and validity of one's own right.” Thus one 
is aid to purchaſe bona fide, when he ſincerely believes that he purchaſes either 
from the real owner, or from one who has a right to convey the property to him, 
and that he acquires thereby a good title to it, J. 109. F. de verb. ſig. ſuch is one, 
who purchaſes from a thief whom he believes to be the right owner. One is 
ſaid to poſſeſs bona fide, when he believes he has a good right to hold the poſſeſſion; 
for inſtance, oue who poſſeſſeth a ſtolen horſe, which he believed belonged to 
him from whom he bought it. This is the moſt extenſive ſignification of the 
phraſe. But one cannot be ſaid properly to poſſeſs bona fide a thing, which is truly 
his own; for it is impoſſible for him to poſſeſs it mala fide. A bone fidei poſſeſſor 
therefore is one who poſſeſſeth a thing which belongs to another, believin 
' ſincerely that it belongs to himſelf, and that he has a good right to poſleſs it.” 

Mala fides is contrary to bona fides, and implies * a conſciouſneſs of the badneſs of 
* one's own right.” Therefore one is {aid to purchaſe mala fide,, when he knows that 
he, from whom he purchaſes, has no right to convey to him; and a mae fidei 
poſleſfor is one who poſſeſſeth a thing which belongs to another, knowing that it 


toes not belong to himſelf, and that he has not a good title to poſſeſs it &. 


\ 661. A bone fidei poſleſſor believes the thing which he poſſeſſeth to be his 
oun, and either is or may be held by others to be the owner of it: he muſt 
lherefore on a double account think himſelf entitled to uſe the fruits of it, and may 
be obliged to live at an expence ſuitable to the rank of one who is believed to be 
the proprietor of a large eſtate. The fruits which he has uſed, are no longer 
tant : it would be hard therefore to make him accountable for them, after the 
annot be uſeful to him; eſpecially when they may amount to a ſum which he 
not able to pay. He has been at pains to reap them, and the owner has been 
legligent about recovering his property. Hence the law holds a bone fidei pol- 

| uring his bona fides, and 
Bona fides tantundem poſ- 
præſiat, quantum veritas, quotiens lex impedimento non eſt, 1. 136. F. de 


&lor to be the proprietor of the fruits reaped by him d 
makes him unaccountable to the right owner for them. 


" See Gorppaevs ad 1, 109. F. de verb. fe. 


But 
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Bat one, who knows that he is poſſeſſing a thing which belongs to another, 
not only has but Knows that he has no right to reap the fruits of it. Therefore 
the law makes a male fidei poſſeſſor accountable for all which he has actually 

_ reaped after that point of time, at which he began to be in mala fide. 
$ 662. In order therefore to make one unaccountable for the fruits of a thin 
polleſſed by him, it is neceſſary firſt that he have reaped them; percepit (Ni 524), 
Bone fidei poſſeſſor fructus perceptos percipiendo irrevocabiliter fuos facit. PG 
thoſe which he has not rcaped, which he hath not ſeparated from the fructiferous 
body, and which are called pendent, accompany the body which bears them; 
they are conſidered as parts of it; frudus pendentes pars fundi 10 videntur, R. M. 
I. T. c. 13. 95. -. 44. F. de rei vindic. Therefore they muſt go along with it 
becauſe a part cannot be ſeparated from the whole, J. 76. F. de rei vind. l. 111, 
. de reg. jur. But it is not neceſſary that they be conſumed, in order to make 
him who reaped them boa fide unaccountable for them. For in this point the 
Jaw of Scotland is by ſome thought. to differ from that of the Romans. By the 
"civil law a bone fidei poſſeſſor did not acquire the property of fruits reaped by 
him percipiendo merely. In order to make him unaccountable, it is .ſaid to have 
been necellary that he had conſumed them: frudus perceptos non percipiendo, ſed 
conſumendo ſuos irrevocabiliter facit; for the ipſa corfora of thoſe which he had not 
conſumed, or which were extant, he was bound to reſtore. But there ſeems not 
to be wanting authorities en which ane may maintain, that the civil law ſays no 
ſuch thing, J. 13. J. quib. mod. uſusf. I. 78. F. de rei vindic. I. 4. H 19. F. 4 

. uſurp. et uſuc. l. 25. I. 28. p. F. de uſur. I. 48. p. F. de acq. rer. dom. 

It is neceſlary 2) that he hath reaped them bona ide. for he is accountable for 
all thoſe which he hath reaped mala fide. In this matter therefore ſingula momenta 
unt computanda. But belief is an act of the mind, and it is not eaſy to know 

| the preciſe point of time at which one ceaſes to be in bona fide. or: begins to be in 

Ii mala. The civil law laid down one general rule in this matter, and held every 

body to begin to be in mala fide at leaſt at the time of litiſconteſtation, that is, at 

the time at which iflue was joined by the parties, J. ro. C. de acq. et retire. poſſ. Poſ 

8 litem conteſtatam omnes iucipiunt male fidei poſſeſſores eſſe, I.. 2 5. H 7. ff. de hered. petit, 

But the Jaw of Scotland has detined.no.preciſe time at which ir holds people in 

all caſes to begin to be in mala fide; it leaves every caſe to reſt on its own cir- 

cumſtances, and to be judged by them: fo that there is in all caſes locus verirati, 

The law leaves it to the judge to diſcover from the circumſtances of every calc 

the preciſe time, at which one began actually to be in mala fide; and to ſuit his 

deciſion to them, making the poſſeſſor accountable for the fruits reaped. before 

that point, during the continuance of his bona fides, and accountable for thoke 

reaped after it. Therefore, one may be found to be liable to account from difier- 

ent times. Sometimes one may be in mala fide perpetually and in every inſtant, 

during his poſſeſſion ; ſometimes he may begin to be in it, before any legal ſtep 

is taken to make him yield poſſeſſion, Du. 22d March 1628, Chiſtolm.—16th 

| Nov. 1633. Grant.—S:. 20th Nov. 1662, children of Moolmet.— Fo. 2d Fan. 1711 

Lady Cardroſs.,—Fa. I. 131. ſometimes he may begin to be in it at the time at 

which he is ſummoned bythe right owner, Du. 19th Feb. 1635, Cunningham. 

2d Dec. 1635, Home.—21ſt March 1637, Lady Manderſon.— H. 21.—Fa. 7 

Dec. 1744, creditors of Buchanan. I. 240. ſometimes not till an interlocutory 

judgment is pronounced againſt him, 1758. Gordon v. 

Maitland; ſometimes not till a final ſentence is given by that ſupreme court from 

which there lies no appeal. For caſes may happen which are either ſo clear r 

ſo dubious, that it may be reaſonable'to date the commencement of one's 19 
fides from all of them. - n | — 

$ 663. The poſſeſſor is not accountable for any of the fruits which he ball. 

reaped bona fide, no matter whether they be natural, raiſed by induſtry, or civil 

Tis true, ſome lawyers do not extend this to civil fruits. But they are ſurely wrong; 

for every one knows, that a bone fidei poſſeſſor is not accountable either for 2 
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of land, for that of houſes, for freight» of ſkips, for hire of horſes, Oc. which are 
all cv’ fruits (F 15 z.). The utmoſt length therefore to- which this matter can 
be carried is this, that they are accountable for the intereſt of money lent on per- 


The reaſon is, that the fruits are, in this caſe, of the ſame kind with that which 
bears them; money is always money, whether it be called principal or intereſt; there 
is no difference between them. Therefore there can be no reaſon why a poſſeſſor, 
who is obliged to reſtore the one, ſhould not alſo be obliged to reſtore the other. Be- 
ſides, money is the moſt barren of all things; it does not naturally bear any fruits; 
the only benefit, which can be reaped from it, is the uſe of it. But by being uſed, 
it is conſumed : therefore if one is obliged to reſtore the principal, even when he 
has conſumed it, ex paritate rationis he ought to be obliged to reſtore the intereſt. 
For there is in this reſpect a great difference between money and other fructife- 
tous ſubſtances ; other things may be uſed ſalva ſubſtamia; the fruits may be 
conſumed, and the fructiferous body remain the ſame, becauſe they are ſub- 
ſtances totally different from it. Beſides, other fruits require culture; but mone 

bears its intereſt without it. So one ought to reſtore that, which it coſts him no 
trouble either to reap or to enjoy. But this opinion, which ſeems to be plau- 
ſible, can hardly be faid to be founded in law; for the ſame reaſons, which 
make a bone fidei poſſeſſor unaccountable for fruits of other ſorts, ought to 
free him from the hardſhip of accounting for the intereſt of money. Tis his 
bona fies, which relieves him from it in the one caſe ; ought it not alſo to do 


himſelf to have; he is not Jocupletior factus by the fruits which he has reaped ; 
and it would be cruel to make him in this caſe liable for a ſum which he has 


is in this matter the fountain of the law of Scotland, makes no diſtinction be- 
tween Fructus civiles naturales and induftriales, between intereſt of money and o- 
ther things; the lawyers, whom 1 mentioned, cite no authority for their opi- 
nion; and it ſeems not to have ever had the approbation of the ſupreme judges 
of the nation. It muſt therefore be held, that a bone fidei poſſeſſor is not, in any 
cale, accountable for fruits, natural, raiſed by induſtry, or civil, which he hath 
reaped, arg. I. 62. F. de rei vindic, Fa. I. 148. 240. | 


ſonal ſecurity, which has been received by them, or been applied to their own uſe. 


it in the other? He lives in both caſes ſuitably to the fortune which he believes 


not, and which he is not perhaps able to pay. Belides, the civil law, which 
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OF THE 


PRINCIPLES of the LAW of SCOTLAND. 
PART I. 


BOOK VIII. 
TITLE. L 
Of Donations. 


\ 664. HE foregoing book treats of ſome of thoſe caſes, in which one 
is bound to make reſtitution, becauſe he has no right to keep that of 
which he hath got poſſeſſion. The next in order are thoſe, in 
which one is bound to recompenſe another for good done to him (F 623.). But 
people frequently do ſervice to others without either expecting or intending to aſk 
tobe recompenſed by them; and are moved by reſpect, by affection or by friend- 
(nip, to exerciſe their liberality, and to make preſents to others. By means of 
tele friendſhips are cultivated, connexions are maintained, and an intercourſe is 
preſerved among mankind at an inconſiderable expence. We ſhall therefore fir/7 
conſider donations, or thoſe caſes in which one does good to another, meaning not 
o be recompenſed for it; and proceed next to thoſe in which he means to be 
teimburſed. | | 
A gift, a preſent, or a donation, for I uſe all theſe words in the ſame ſenſe *, 
s *a valuable or pecuniary bounty, given gratis by one who is not bound and 
| cannot 


* I believe, the word gift is properly applied to ſuch things as are given cum cauſa, and anſwers to the word 
"ru; of the Romans, J. 194 214. F. de werb. fignif. Thus we ſay, a new year's gift, a morning-gift. A preſent 
da general word, and is uſually applied to things of ſmall value, which are given fine cauſa by one to another. 

dation is a word uſed on more folemn occaſions to ſignify things of confiderable value, given in a formal 
Ny, eſpecially ſuch, as are bequeathed to corporations, ſocieties, or bodies of men. Beſides, donatio is uſed 
"tte law of Scotland for a conveyance, transference or alienation of property ; and donare is a word uſed in 
Feral for transferrre, to convey, transfer, or make over, as is plain from many places of the old books of the 

, K. M. 1, © 24.—. 29. 55. | | 
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cannot be forced to give it, and accepted by him to whom it is given,“ Sk. 10, 
ad N. M. J. 2. c. 24. He, by whom the gift is given, is called the donor; and 
he, to whom it is given, is called the donee. From the definition it follows 
I. That a gift is a valuable or pecuniary bounty: II. That it is given grari. 
III. That it mult be given on the part of the donor, and accepted on that of 
the donec. From theſe axioms it will be eaſy to ſhew, 1) what is the proper 
idea or meaning of a gift; 2) what things may be gifted; 3) who can give gifts; 
4) to whom they can be given; 5) in what manner gifts may be granted; 6] 
what is required in order to render the right of the donee complete; 7) what are 
the effects of a complete gift. c e -5, A 3105 

9 665. A gift is a pecuniary or a valuable bounty (5 664. ax. 1.) ; it muſt 
have a pecuniary. value; it muſt be either money itſelf, or ſomething which is 
capable of being bought and ſold, or valued by it. For one may do another 
ſome ſervice, which cannot be. ſaid properly to have a pecuniary value, and 
therefore cannot be called a gift. For inſtance, he may give him a good cha- 
racter, may recommend him to {ome man in power, may procure him a favour, 
and, may do him other good offices. But none of theſe are gifts; it is eſſential 
to the idea of a gift, that it have a pecuniary value; and nothing, which has 
not a pecuniary. value, can be called a gift. 

II. It is eſſential to the idea of a donation, that it be given gratis, that 
is, for nothing. The donor muſt not receive, at leaſt he muſt not bargain about 
receiving from the donee any pecuniary conſideration for his preſent: for if he 
makes it on condition, that ſomething be given him for it, it cannot be ſaid to be 
a preſent, but is an onerous bargain, either a ſale, or an exchange, or ſome other 
contract. 15 EOF IE OTE in un | | 

However, remuneratory donations are held to be donations. Remuneratory 
donations are * ſuch, as one gives out of mere good-will and favour, in return for | 
« preſents made him.” Thele are donations, notwithſtanding that they are remu- 
neratory ; becauſe they are given out of mere good-will and favour, the donor 
could not be compelled to give them, and his gratitude detracts not from his 
bert 7 es Fg 

$ 666. Nothing can be ſaid to have a pecuniary value, that is exempted from 
commerce, or is incapable of becoming the property of private men ($ 139. ). 
Therefore nothing, that is exempted from commerce, can be gifted : ſuch, for 
inſtance, are thoſe things, which are ſaid to be common, or public; res commu- 
nes, or res publice (A 140.) ; theſe are in ſome ſort exempted from commerce, and 
as long as they continue to fall under the denomination of res communes or res u- 
blicæ, are incapable of becoming the property of private men. 

But every thing, which is not exempted from commerce, which is in commer- 
cio, which may be bought, ſold, and bequeathed, and which may become the 
property of private perſons, may be gifted : 1) Things, that are incorporeal as 
well as ſuch as are corporeal ; for incorporeal things, ſuch as ſervitudes, diſchar- 
ges from obligations, and other rights, admit of pecuniary values, and are in 
reality worth money, as well as things that are corporeal: 2) Things which ate 
immoveable, ſuch as lands, | houſes, as well as things which are moveable, ſuch 
as money, jewels, pictures, cloaths, furniture: 3) Things that belong to others, 
as well as ſuch as belong to the donor ; not that one, who makes a preſent of any | 
thing, that belongs to another, either does or can transfer the property of it; he 
can do no ſuch thing: the right of the owner cannot be hurt, his property can- 
not be taken from him, without his own conſent ($ 625.), J. 11. F. d. r. j. Ther 
fore he, to whom the preſent is made, does not immediately acquire the proper) 
of the thing preſented to him, unleſs the preſent be made with the conſent ® 
the owner: for, in that caſe, it may be ſaid to be made by the owner himſel. 
So the property will be transferred in the ſame way, as if the donation had beef 
made by him alone, and the donor had had no part in it. But if it is made with 
his confent, all that the donee acquires is a right to acquire by preſcription, - 
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the title pro donato, the property of the thing preſented to him, to uſe it as his 
own, and to be unaccountable for the fruits it yields him during his bona fides. 
The rights of the owner remain, notwithſtanding the donation, entire; he ma 

lay claim to his property at any time, before the donee has preſcribed it; and 
the donee, if the property is evicted from him, is not entitled to have recourſe on 
the donor for the value of the preſent. For every thing, which is preſented by one 
to another, is given and muſt be received ſuch as it is, Talis qualis eſt, Sk. not. ad R. 
M. J. 2. c. 24. But the donor may have been in dolo; he may have known the 
thing to be the property of another; and the hazard to which he expoſed the donce; 
he muſt therefore in this caſe be bound to make up to the donee the damage 
which he ſuſtains through his fraud, J. 18. § 3. F. de donat. 4) Not only things 
of ſmall but things of great value; not only ſingle things, ſuch as a watch or a 
book, but any part, nay the whole of an eſtate; not only all that does, but all 
that ſhall ever belong to one, ohh bona tam futura quant prefeiitia, may be gi- 
ven away by the owner. All theſe are obvious and neceſſaty conſequences of 
property, and therefore need not be proved by authorities. It muſt however be 


| remarked, that one, who preſents another with his whole eſtate; nay every donor 
is, by the law of Scotiand, entitled to the beneficium competentie, that is, to retain 
a competency for maintaining himſelf ; provided his circumſtances and his relation 
t are ſuch, as entitle him to be maintained by the donee. If his donation will 
i render him ſo poor that he will not he able to maintain himſelf, he will not be 
« WT obliged to give the donee all he promiſed to give him, but be entitled to retain 
6 as much of his eſtate, as is ſufficient for ſupporting himſelf. This is called the 
1 lene ficium competentie ; to which by the Roman law all donors were entitled, but 
by the law of Scotland thoſe have alone right, who are in ſuch circumſtances as 
y would have entitled them to be maintained by the donee, even tho they had 
rot made them any donation (5 189.) 1725, Executors of Mr Thomas An- 
1- derſon F,—Fa. 2 iſt Feb. 1745, Buntine, Beſides, we ſhall ſee in the title of cir- 


cumvention and fraud, that one is not allowed to defraud his creditors by making 
donations. 


well as to thoſe inter vivos. But it is proper to conſider theſe different kinds of 
them in ſeparate titles, and it is of the latter alone that this one properly treats. 

Donations inter vivos are thoſe, which are made without any view of death; 
donations mortis cauſa are ſuch as are made from the view of it. 


that thoſe, and thoſe alone, who have power to alienate for nothing, without a 
price or valuable conſideration, have power to make donations. In order to un- 
derſtand, who have power to make alienations gratis, it will be neceſſary to diſ- 


vatas, and things belonging to public ſocieties, corporations, communities, or 
bodies politic, res publicas and res univerſitatis. | 5 
Property includes in it a power of diſpoſing either for or without a valuable 


make preſents. One may be incapacitated, either becauſe he has not the free 
diſpoſal and management of his own affairs, or becauſe he has not an abſolute and 
unlimited right of property; either becauſe of the condition of his perſon, or 
becauſe of the nature of his rights. 1 
For I. To make an alienation without a valuable conſideration is to exerciſe 


tis to do that, which is mere loſs, and brings no profit along with it. Hence 
thoſe proprietors, who have the free, abſolute, and unlimited diſpoſal and manage- 
ment of their own affairs, are alone entitled to make preſents. Therefore, I) 
pupils, 2) minors, 3) ideots, 4) madmen, or others, who have curators, 8 

. ALES make 


* This caſe is cited by Lord Bax rox, vo. I. p. 228. 


or" 
— 


The foregoing obſervations are general, and relate to donations mortis cauſa as 


$ 667. All donations being alienations made gratis (F 664. ax. 2.) ; It is plain 
lnguiſh between things belonging to private perſons, res ſingulorum or res pri- 


conſideration. Hence every proprietor, who is not legally incapacitated, may 


dne of the moſt notable rights, which property gives the proprietor ; becauſe 
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2 4 4 % 


| be a criminal, unleſs he is convicted on a legal trial, J. 9. J. 13. § 2. F. qui teſt, 


III. The Popiſh religion takes à firm hold ef the minds of its votaries; it 


from taking place . = 45.4 
IV. Adultery is a crime odious to the law, and hurtful to ſociety. In order 
therefore to reſtrain and to puniſh it, it is enacted, 1592, c. 119. 1) that it 
hall not be lawful to a woman, who hath been divorced for her adultery from 
her lawful huſband, and either marries or lives openly at bed and board with on 
. | wit 


* For that I ſuppoſe is meant by * the julge-ordigary of the bounds,” 10911 U 

+ From hence it muſt follow, that a judgment reported Fo. 22d July 1700, Marguis of Aunandale, by which 
the Lords of Seſſion found that a Papiſt might convey heritable juriſdictions irredeemably to a Prote tant. 
eng, if it was made to the prejudice of his apparent heir: for if the crown was the competitor with the 
grantee, it was zight. : 1 271 
t Fither the Lords of Seſuon have not attended to this; or they have confined the act to ſuch deeds alone, 
13 3t appears from their own nature, were intended to be permanent ſecurities ; or they thought it did not ex el 
to ſuch, as ſus natura are the ſecurities only of a day, and are not intended to be preſerved for a long time, ſuc 
for inſlance ace bills; or at leaſt they would r:ot underitand the word dzeds of ſuch writs, as are eſſential to com 
merce, and theretore enjoy various privileges; or their judgment ». 115.—is wrong; for by it they found, an 
20% cation, which procetded upon bills granted by a Papiſt, not to be null. : | | 


/ 
[ 
| 
0 
0 


with whom ſhe committed the crime, to convey, alienate, or make over, 
either in whole or in part, if ſhe hay any, her /ands, heritage, racks, rooms, or poſ- 
/o/ſ:ons, in favour either of her pretended huſband (y 1 80.) and adulterer, or of the 
iſſue of thoſe her unlawful embraces, or of any other perſon, to the prejudice ei- 


1 

5 ther of the iſſue of her firſt and lawful marriage, or in default of ſuch iſſue, of 

"Or her other lawful heirs whatſoever, or to do any deed which may either directly 

ore or indirectly hurt or prejudice them therein; 2) that her heirs and ſucceſſors, pro- 

be, created of her lawful marriage, and, in default of them, her other lawful heirs 

the whatſoever, ſhall ſucceed to her after her death in her lands, heritages, tacks, 

my and poſſeſſions, notwithſtanding any deed, alienation, FN diſpoſition, 

Yi or ſettlement made by her to the contrary; 3) that all /xch deeds, alienations, cor- 

| to veyances, diſpoſitions, or ſettlements, ſhall be held to be and ſhall be void; aud 

et. 

l 

olic 

eirs, 

le- 

551 

the 

eirs, Wl vente porejrarem, rom one MnO had not power to 

caſe 

arcd 

dz) poſleſſing continually pro donata. TO AS Hon wt 

fun 9668. One, who has the management of the affairs of others, has no power 

well 

nth, 

terri- 

zuate 

heri- 

re it Wl have no power to make preſents out of their eſtates. „ 

wile, But there is one exception to this rule; one, who has the management of the 

it is affairs of another, has power to make preſents, provided he of whoſe affairs he 

aum WW has the management has himſelf power, and gives his commiſſioner a ſpecial 

tate: mandate or commiſſion to make them. For if the perſon, whoſe affairs are ma- 

pf the naged, has not himſelf power to make them, his factor or commiſſioner can ne- 

ratui- ver have it; becauſe one can never give to another a power, which himſelf has 

he le- not. Therefore neither the tutors of pupils, of ideots, or of madmen, nor the 

the curators of minors, can ever have power to make them: for pupils, ideots, and 

ent of madmen, are wholly removed from the management of their own affairs (& 466. 

it be- 579.) , becauſe they are incapable of it; and minors can make no alienation 

made without the conſent of their curators (F 512.). But curators ought not, indeed 

4-jurc they have no power, to conſent to alienations made without a valuable conſide- 
ration (§ 509. ). Therefore a minor, who makes a donation with the conſent of 

order his curator, muſt be entitled to be reſtored againſt it (& 553.); for it would not 

hat it be ipſo jure void, unleſs it was made either by the minor alone, without the con- 

from ent of his curator, or by the curator alone. Fits | 5 

h him But the factor of one who has himſelf the free diſpoſal of his own affairs, 

with and the power of making gratuitous alienations of his property, has not 
power to make donations, unleſs he has a ſpecial mandate to make them. For 

W one, who has no more than a general commiſſion to manage the affairs of another, 

n not 500% ke them; becauſe nobody can be d to have given hi 

int. a t power to make them; becauſe nobody can preſumed to have given his 

ith the i "actor power to make them. Therefore a ſpecial mandate is neceſſary to im- 

ge one, power the factor to do it; and that fo ſpecial, that one, whoſe commiſſion gives 

pt extend bim expreſsly a general power to make preſents, ſeems not thereby to acquire 

me, 2 Power to make them of any other things than moveables of inconſiderable value. 

1000 an for his power can hardly extend to immoveables, to heritage, to things that are 


6 D incorporeal, 
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incorporeal, or to precious moveables. In order to impower one to make) preſents 
of theſe, a ſpecjal mandate to make a preſent of the parlicular ching is neceſſaty; 
becauſe the preſumption of law lies, in all cafes, againſt the power of making 
alienations for nothing, and muſt be regulated by the common courſe of human 
conduct. 210 501 © Inos 8 N (16711 db C19% ; 
9669. But one who lies not under any reſtriction, on account either of non 
age, of imbecillityſof mind, of his crimes, or of other perſonal incapacities, may, 
notwithſtanding, have no power to make gratuitous alienations of his property. 
For the powers of proprietors are very different. Some have all the rights which 
property can in any caſe give the proprietor, abſolute and unlimited: other; 
have not them all, but want ſome of them; and the rights of theſe may 
be variouſly limited and reſtricted. Theſe limitations and reſtrictions may be im. 
poſed on property either by law, by paction, or by the teſtator ; that is, by him 
who ſettled it on, its preſent owner. In all caſes, in which they are legally impo- 
ſed, the powers of che proprietor are reſtrained, ſo far as the reſtriction extends; 
he cannot do anything contrary to thoſe limitations, becauſe he is expreſsly de- 
prived of power fp do, it. For: inſtance, one, who is proprictor of an eſtate en- 
tailed under ſtrict irritant xeſolutive; and prohibitory clauſes, and is expreſsly pro- 
hibited to make a gratuitous alienation of it, cannot alien it gratuitouſſy; becauſe 
he is, in a legal way, deprived of the power of doing it. But a proprietor, who 
is in a legal and obligatory way prohibited to alien his property gratis, is inca- 
pacitated to make donations of ic; for a donation is an alienation made for no- 
thing.. 3-3 d 1% 055 43084 band dB x Dn 
500 all limitations of property are odious to the law, and are disfavoured by 
it, becauſe they are hurt ful to ſociety: they are therefore, in all caſes, ſtrictiy in- 
terpreted, and are never extended by implication to caſes which fall not under 
the preciſe words of the prohibition. Thus one, who is prohibited to charge his 
eſtate with debt, and is not prohibited to alien it, hath power to diſpoſe. of it, 
tho he hath not power to charge it with debt: and vice verſa, one who is prohi- 
bited to alien it, but is not prohibited to charge it with debt, has power to con- 
Aract debt for which it may be attached; yet he has not power to make a volun- 
tary conveyance of it, becauſe he is expreſsly deprived of that power, Fa. I. 116.— 
II. 92. But the disfavour ſhewn to limitations on property, and the abſurdity 
which they imply, ought not to hinder the juſt rules of interpretation from being 
applied to them. Majori, the law ſays, ſemper ineſt minus, Therefore one, who is 
prohibited to do one thing, i d to be prohibited to every thing of the ſame 
kind, that is plainly more contrary to the deſign for which the expreſs reſtric- 
tion was impoſed, than that which is expreſsly prohibited. Thus one, who is pre- 
hibited to fell, muſt 4 fortiors be held to be prohibited to alien his eſtate by 
gift, C. F. 205. For it is a more ample exertion of the rights of property to 
make a gratuitous than to make an onerous alienation. I ſay. of the ſame kind: 
for a limitation of one kind is never extended to one of a different kind ; thus a 
prohibition 20 fell is never extended to infer a prohibition to charge with debt; 
becauſe theſe are prohibitions of an entirely different kind, and an argument is not 
allowed to be brought from the one to the other, But limitations on property 
are held, every one of them, to be whims the law gives effect to them in ſome 
caſes; but he, who impoſed them, being once ſuppoſed to have allowed himſelf 
to be governed by caprice, it is impoſlible to judge of his whimbes by the rules 
of right reaſon. It ſeems therefore that they ought in all caſes to be limited (0 
the very words in which they are expreſſed. _ ris Dd 01-,75-1h118 8h 
{ 670. Such, as have the management of the affairs of private perſons, cal 
not, a fortiori ſuch, as have the management of the affairs of public focielies 
communities, boroughs, corporations, hoſpitals, the poor, or any bodies- politic, 
have no power to make preſents either of the things, of the patrimony, of the 
public funds, or of the revenue, belonging to them; becauſe they are bound to 
manage to the utility of the ſociety, and, beſides, can ſeldom have a pou 
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8 mandate to make preſents of the property belonging to it. Tis true the proper- 
ty of a corporation is; in ſome caſes, thus that of the bauk f Scotland is di- 
7 vided: among a great number of individuals; the confent'of | everyone” of theſe 
n may be obtained; and the nature of a ſociety may be ſuchhthaât it ea give 
the managers of its affairs a ſpecial mandate donare. In theſe caſes af ſpecial 
„mandate, being formally given, muſt be effectual, and muſtogive the manda-' 
7, tary power to make ever a gratuitous alienation of the partieular thing. directed 
7. to be alienated gratis 2: for every perſon, whether he be a ſingle or à politichl one, 
h eft moderator et arbiter: rei ſuæ. It ſeems not however that ohe can be properly 
3; MW authoriſed to make a donation without the expreſs conſent of every individual mem- 
ber of the ſociety, whoſe property is to be alienated. For the ordinary manager: 
No of the affairs of public ſocieties are no more'than-gtneralr nundatolinſlructi: which 
m empowers no adminiſtrator donare, l. 3. F. de proc. 
But all theſe propoſitions, concerning the management of theaffairs either of 
private perſons or of communities, muſt not be ſo ſtrictly underſtood as if thoſe,” who 
have the management of them, had, in 0 cafe, a diſcretionary/power, and were 
never allowed to make preſents. Circumſtances may make it for the intereſt of 
thoſe, whole affairs are managed, that na preſents be made olit of their eſtates: 
in all thoſe caſes therefore, in which it is promotive of their intereſt that preſents 
be made, it is lawful to make {mall ones. Thus the compliments of a town 
may be paid to ſuch as are worthy of being diſtinguiſned by marks of public 
favour ; and the managers will not be liable to be charged with-mal-adminiftration, 
provided they keep within reaſonable bounds. But it can never be for the inter- 
eſt of any ſociety to alienate gratis any part of its immoveable, ot conſiderable mat - 
ter of its moveable eſtate ; and the managers cannot' do this without the conſent 
of every individual intereſted. | Indeed, to throw away the property of others for 
no good purpoſe, is a groſs breach of truſt ; and thoſe who do it, are liable for their 
miſmanagement ou MC eker lane RATED 5 | 
$ 071. Gifts may be given to all, who are not expreſsly incapacitated to receive 
tem: for all theſe are capable of acquiring beneficial rights. Hence 1) women 
as well as men, 2) minors as welt as perſons of age, 3) thoſe under as well as 


children as well as parents, 6) perſons unknown as well as perſons known, 7) 
public ſocieties as well as private men; all theſe may receive donations, becauſe 
they are not prohibited to receive them. 


by ſtatute, cannot receive them. Therefore preſents made to theſe are void, provi- 
ded the law declares them to be ſo: for if it only forbids them to be given, and 
does not enact them to be void, they are valid; the ſimple prohibition of the 
law does not invalidate them ; its authority muſt be maintained by any other 
functions, which it has made. I. Hence it follows that preſents made either to 
the Lords of Seſſion or to other judges, are valid, tho all judges are expreſsly 
tor!:dden 1540, c. 104-—1579, c. 93. to take any from ſuch as have law-ſuits 
depending before them: for it is not enacted that they ſhall be void. But the 
ber and more ſevere ſanctions of the law mult take place againſt them: for it 


have cauſes before them, under the pain 1) of confiſcation of all his moveable 
goods, one half of them to the King, the other to the revealer and trier of the 
fender, that is, to the perſon who diſcovers the commiſſion of the erime and gets 
the criminal tried; 2) of being ſimpliciter deprived of the office, Which he bears 
in the college of juſtice; 3) of being declared infamous; and 4) of being pu- 
iſhed in his perſon at the will of the King. Nihil iniquius eſt; quam munera accipere 
 jdiciis ; ' quia munera excecant corda prudentum, et fülwertumt verba juſtorum. ſt. 

c. 25. Exo. c. XXiil, v. 8. Dur. c. xvi. v. 19.—p. ft. R. I. c. 22. = 


This. act mentions the Lords of ſeſſion alone, But Sir Gronoz Mackenzis is of opinion, whether juſtly or 
W)uſty I ſhall not determine, that it ought to be extended to all inferior judges ; becauſe it ſeems to have wo 
| | | enacte 
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thoſe paſt pupilage, 4) ideots and mad men as well as perſons of found mind, 5) 


But the will of the law muſt be obeyed; and ſach as are expreſsly prohibited 


5 ſpecially enacted, 1579, c. 93. that a Lord of Seſſion ſhall not either by himſelf, | 
by his wife, or by his ſervants, take any bud, bribe, goods, or gear from any who 
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II. Popery is odious to the law; becauſe it is ſubverſive of the civil, the rational, 


and the religious liberties of mankind. Hence it is enacted by 1700, c. 3. 1) that 40 
no perſon, who ſhall refuſe to purge himſelf of Popery in the manner appointed wi 
by the act, ſhall be capable to purchaſe and enjoy, by virtue of any voluntary 72 to 
poſition, conveyance, ſettlement, or deed, made in favour either of himſelf or of any of 
_ perſon in truſt to his uſe, any lands, houſes, tenements, annualrents, or other real fig 
rights, or leaſes either of lands or of tithes; 2) that upon his refuſing to do fo, the hy 
diſpoſition, conveyance, ſettlement, or deed, and all which follows upon it, ſhall c he 
ip/o, becauſe it is made in favour or to the uſe of one who refuſes to purge him- WE 
{elf of Popery, become void and null to all intents and purpoſes. The conſe. ab 
quence is, that jt muſt be held to have been never made: therefore 3) the rights che 
intended to be conveyed by it muſt remain with the grantor, his heirs or aſ— eg 
ſigns, juſt as if the conveyance had not been granted. But the purchaſer muſt TN 
be held to be proprietor, and cannot loſe his property, till he has actually been act 
aſked and has refuſed to purge himſelf: therefore the fruits reaped by him before ref 
are his; he is not accountable; and it would have been more proper to have 635 
ſaid, that the grantor is, immediately upon the refuſal made by the Papiſt, i#/6 al 
jure, without any decree or re- conveyance, fully re-inveſted with every right which Pre 
he had before he made the alienation. Beſides, it is enacted 4) that no action telt 
ſhall lie either to the Papiſt himſelf or to any perſon interpoſed for his behoof, affe 
either on the warranty, or for reſtitution of the price or other valuable conſidera- law 
tion given for the, deed made in his :favour. '' | ol. 
III. The incapacities,. which have been mentioned, relate to thoſe alone, who of 
furchaſe or acquire titulo ſingulari. But it was the intention of the legiſlature, cl 
that heritage ſhould not, on any title, be enjoyed by Papiſts ; and the ſubſequent the 
parts of the ſtatute incapacitate them to take either by ſucceſſion or by voluntary of | 
conveyances the eſtates of thoſe to whom they are entitled to ſucceed as heim. piſt 
Hence it is enacted by the fame act 1700, c. 3. 1) that no perſon, who profel- wa 
ſeth the Popiſh religion, and is paſt the age of fifteen years, ſhall be capable ei- Fu 
ther to ſucceed as heir to any perſon whatever, or to enjoy any eſtate by virtue of cla 
a a conveyance flowing from one to whom he might ſucceed as heir any manner of lac 
way, till he ſhall purge himſelf of Popery in the manner appointed by the act: and 
2) that if any perſon, educated in the Popiſh religion, ſhall happen to ſucceed as lon 
heir to his predeceſſor, or any conveyance ſhall happen to be made in his fa 
vour by one to whom he might ſucceed as heir, before he ſhall have attained deer 
the age of fifteen years, then and in either of theſe caſes he ſhall be obliged to lire 
purge himſelf of Popery, before he ſhall have attained that age: 3) that if a cloj 
Papiſt, to whom a ſucceſſion ſhall devolve, or a conveyance be made, either le, 
before or after he has attained the age of fifteen years, ſhall neglect to renounce und 
Popery in the formal manner, the right and intereſt, which he has by virtue of (ly 
the ſucceſſion or conveyance, ſhall become void and null, and ſhall devolve and lon, 
belong to the next Proteſtant heir or heirs, who would ſucceed, in caſe he, and 1 
all the intervening Popiſh heirs, were naturally dead: 4) that by virtue of the I 
act, and of the forfeiture incurred by the intervening Popiſh heirs, it ſhall be lau- op 
ful to the next Proteſtant heir to get himſelf ſerved heir to the perſon deceaſed, lift 
to whom the intervening Papiſt might have ſucceeded. But people are uſually dcdl 
ſhy to take advantage of ſtatutes which may be thought rigorous, and ſeldom Op 
chuſe to deprive their relations, on account of their religious faith, of eſtates tl 
to which their birth is imagined to give them a title: therefore it is enacted 5) 2 
that if the next Proteſtant heir to whom the ſucceſſion devolves, ſhall not proſe- ſte 
cute his right either by ſervice or by ſome other legal mean for affecting thc tt 
ſucceſſion, and for completing his title to the eſtate, within the ſpace of tuo ele 
years after the irritancy is incurred by the Papiſt, there ſhall be acceſs to the Pfl. 2 
teſtant heir next in order, to whom the ſame time is allowed to proſecute his right; 105 
an 
or th 


enacted to ſupply the defeQs of 1540. c. 104. by which all judges are prohibited to take bribes, under the pain of 
zoſing their honour, fame, and dignity upon being convicted of taking them. | 
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and if he ſhall alſo neglect to do it, there ſhall be place for the remoter heirs, 
who, one after another, each in his proper order, ſhall be allowed the fame time 
to effectuate their rights, until the right be effectually eſtabliſſied in che perſon 
of a Proteſtant: 6) that the Proteſtant, who ſhall complete his titles, ſhalf have 
right to the eſtate, and to the rents profits and emoluments of it, from the time 
at which the irritancy is incurred, till either the perſon excluded himſelf, or his 
heirs purge themſelves of Popery ; and ſhall therefore be burdened with the pay- 


ment of the intereſt of the debts affecting the eſtate, or of the yearly charges pay- 


able out of it, during the continuance of his right. For people may abandon 
their errors; and it is enacted 7) that the Papiſts, who are excluded, ſhall have 
ten years after the irritancy is incurred, within which it ſhall be lawful compe- 
tent and allowable for them to renounce Popery in the manner directed by the 
act: 8) that if they ſhall renounce it within that time, they ſhall;/be immediatel 
reſtored to the right and the poſſeſſion of the eſtate from which they have been 
excluded: 9g) that it ſhall return to them in the fame condition, in which it was 
at the time at which they were excluded, and the ſucceſſion devolved to the 
Proteſtant heir: for it is enacted 10) that the proper debts and deeds of the Pro- 
teſtant heirs, who have made titles and entered upon poſſeſſion of it, ſnall nowiſe 
affect it: hence it is provided 11) that it ſhall return with the burden of the juſt and 
lawful debts, which affected it, and have been paid by the proteſtant heir or heirs, 
or, if ſecurities only have been granted by them for theſe debts, with the burden 
of thoſe ſecurities; for equity requires that the Proteſtant heir, who hath 
enjoyed no more than the rents of the eſtate, be burdened with no more than 
the annual charges upon it; and that, upon ſoſing the property, he be reimburſed 
of the principal debts, which affected it and which he hath paid. But the Pa- 
piſts, who have been excluded, may continue obſtinate in their folly; therefore 
it is enacted 12) that if they ſhall not, within the ſpace of ten years after the ir- 
ritancy is incurred, renounce Popery, they and their heirs ſhall be for ever ex- 
cluded; and that the eſtate ſhall be transferred to the Proteſtants, who have 
ſucceeded by virtue of the act, with and under the zailzies, conditions, irritancics, 
and clauſes reſolutive, contained in the titles of the eſtate, as it ſtood in the per- 
lon of him to whom they ſucceeded, jv | l 

IV. It is enacted that all diſpoſitions, conveyances, donations, legacies, or other 
deeds, made either directly in favour of cloiſters or any other Popiſh ſocieties, or in- 
directly to any perſon for their uſe, ſhall be void and null in ſo far as concerns the 
Cloiſters or Popiſh ſocieties themſelves. Therefore they acquire no right from the 
deeds made in their favour ; they can reap no benefit from them, cannot claim 
under them, or found upon them. For the ſtatute adds, that the deeds them- 
leres, and all benefit ariſing from them, ſhall fall, accrue and enure to that per- 
ſon, who ſhall happen to be the neareſt Proteſtant relation of the grantor of them 
at the time at which they are intended to become effectual. 5 

9672. Donations may, like all other rights, be granted either ſimply, condi- 
tlonally, to a day, from a day, or under a mode. The effects, which theſe 
lifferent ways of granting them have on the donations themſelves, may be eaſily 
deduced, from the very nature of the manner of making them. But it is not im- 
proper to make two obſervations. It may be remarked, 1) that a conditional do- 
ation, granted inter vivos, deſcends to the heirs of the original donee, and may be 
accepted by them as well as by him, even tho the condition ſhould not exiſt till 
after his death; becauſe it veſts in him a right to accept, independent on the will 
of the donor. This right therefore, like every other which the donee had, muſt 
deſcend to his heirs. ?Tis otherwiſe with donations granted mortis cauſa. 

The other obſervation is, that a mode, impoſed on the donee by the dona- 
lon, muſt be fulfilled by him; that is, he muſt apply the res donata to the uſe 
br which it is intended. For modus ſignifies the manner in which it is to be uſed, 
or the uſe to which it is to be applied; and may be defined * the final cauſe for 
which a deed is made.” If therefore the donee either refuſes or PN 5 
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fulfil it, his omiſſion muſt produce on his right that effect, which it is declared by 
the donor it ſhall have. If it is declared that his right ſhall become void, it muſt be 
liable to be ſet aſide for his neglect of the will of the donor. If the mode crcateʒ 
only a perſonal obligation on the donee, he may be ſued, may be decreed, and 
may be compelled to fulfil it: but his right will not be liable to be avoided ; for 
he, in whoſe favour the mode is impoſed, becomes by virtue of it no more than 
a perſonal creditor of the donee, and is entitled to employ thoſe legal means, and 
thoſe alone, which perſonal creditors are entitled to employ, -in order to make his 
right effectual. O95 2) | 7 

$ 673. In order to render the right of the donee complete (5 664.), it is ne- 
cellary 1) that the donation be given by the donor, fo as to deprive him of the 
faculty of repenting, of revoking it, and of preventing it, thereby, from be- 
coming effectual by the acceptance of the donee; for 2) it mult be accepted by 
the donee. jr | TEES 

It muſt be 1) given by the donor: that, which is intended to be preſented, 
mult be made over by him to the donee; for the owner of the res donata can 
alone diveſt himſelf of it, and convey it to another; an act done by him is ne 
ceſſary to convey the property of a thing belonging to him (S 625.) 

But 2) the right of the donee is not complete, it cannot be ſaid that a dona- 
tion is made, till the donor is diveſted of the faculty of repentance, and the 
donee has it in his power to accept, whether the donor will or will not. 

By every donation ſomething, which belonged to the donor, is intended to be 
conveyed from him to the donee. Therefore in order to diſcover the preciſe 
time at which the donor is deprived of the faculty of repenting and of revo- 
king his donation, we mult diſtinguiſh between thoſe things which cannot, and 
thoſe which may be conveyed without writ. In thoſe caſes in which it is 
neceflary, in order to convey the res donata, the thing meant to be prelented, 
from the donor to the donee, that a conveyance be made in writ, the donation 
is not held to be complete, the donor is not deprived of the faculty of repentance, 
he has the power of revoking at any time, till the writs are ſigned and deliver- 
ed; becauſe in all caſes, in which writ is a requiſite eſſential to the completion 
of an agreement, there is locus penitentie, either party may alter his mind, and may 
refuſe to ſtand by the bargain, till the neceſfary writs are ſigned and delivered, 
provided matters are, till that time, entire. It is fo in the caſe of every onerous 
contract; a fortiot i, it muſt be fo in that of donations andof every other gratui- 
tous agreement. : ; = | | | | 

From hence it muſt follow that every one, who either intends to preſent, or 
has per verba de præſenti preſented another with any thing that is heritable or 
immoveable, is not bound to complete his donation, in caſe he has not {ſigned 
and delivered the writs neceſſary either for making the conveyance or for obli- 
ging himſelf to make it. For at every point of time, before that is done, he 
may repent himſelf of his liberality, and may refuſe to complete it; no matter, 
hat words or expreſſions he hath uſed, what promiſes or aſſurances he bath gr 
ven, his faculty of repenting remains entire. Thus, ſuppoſe one to ſay to ano 
ther in the moſt ſolemn manner and before a cloud of witneſſes, 1 make you 
a preſent of my landed eſtate,' the donee, the perſon to whom he directed 
his ſpeech, would acquire no right in conſequence of it. He would not be ef- 
titled to bring an action againſt the donor, in order to compel him to diveſt 
himſelf of his eſtate, to convey and to deliver it to him; becauſe the donor has 
a right to alter his reſolution, and to refuſe to make the neceſſary .convey” 
ances. 

For the ſame reaſon one who intends to preſent another with any moreable 
written right which he has, with a bond for inſtance muſt grant and deliver 
a written aſſignment of it in favour of the donee, the perſon to whom he il. 
tends to preſent it; becauſe the donor is not diveſted, till an aſſignment Þ 


granted by him, and has always, till that time, power to change his mind, 
WM 
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| and to repent of his intention; for neither a bond nor any other deed, made 
in favour of one. perſon, can be conveyed to another without writ; it muſt be 
; made over by a written, aſſignment granted in favour of the perſon, to whom it 
| is intended to be conveyed. NET H e aontegildo-.. 

; In every caſe therefore, in which one intends to make a gift of a thing which 
1 muſt be conveyed by writ, the donor is never deprived of the faculty of repent- 
i ance, a donation is never held to be made, the donee acquires not any right, 


8 till proper deeds are made and delivered “k. Ss 

But things, to the conveyance of which writ is not neceſſary, may be efe@u- 
e ally preſented without writ, that is, ſo as to deprive: the donor of the right of 
le repenting, and to give the donee a right to accept independent of the caprice of 


the donor. For inſtance, corpora mobilia may be conveyed, alienated, and made 
over, by one to another, without writ; agreements, gratuitous as well as onerous, 
may be made about them without it, which will be obligatory on parties, and 
will deprive them of the right of repentan ge. 

But in all caſes of this kind in which writ is not neceſſary 


„the donation, as 

it has been already remarked, muſt be made per vera de præſcnitie for a promiſe 

to make a donation is not a donation, and gives not any right to the donee. 

Thus one, who ſays, © Pll make you a preſent of this horſe,” does not, de præ- 

ſenti, make a preſent of it, nay is not bound in law to make it ;| becauſe in caſes 

of this kind the donor has the faculty of repenting always, till he has made his 
donation per verba de præſentie for people do frequently, at unguarded moments, 
out of the fulneſs of their hearts, make ſuch promiſes, without the moſt diſtant 
intention of performing them. It would be hard therefore to bind them, till the 

preſent were deliberately made per verba de ar jar 5 fuch as, I make you a 

* preſent.” By words ſuch as thele, the donor deprives himſelf of the faculty of 
repentance, and veſts in the donee an independent right to accept. Tis other- 
wiſe in caſes, in which writ muſt be adhibited ; becauſe the delivery of the 
writs comes in place of the verba de præſenti. The import of them, and the rights 
they give to the perſon in whole favour they are granted, muſt depend on the 
words which they contain. If they import no more than an obligation to con- 
vey, they will be effectual for compelling the perſon, who is obliged, to fulfil his 
obligation by granting the conveyances ; it they contain an actual and a preſent 
conveyance, no more is neceſſary than to carry that conveyance into execution. 

From hence it is plain that, in order to render a donation complete, or to de- 
prive the donor of the faculty of repenting, it may in ſome caſes happen not to 
be neceſſary, that the thing, intended to be prelented, ſhould be delivered to 
tne donee. This holds in all thoſe caſes, in which writ is not neceſſary for com- 
pleting the donation ; for inſtance, in preſents of corpora mobilia. No doubt deli- 
very is neceſſary, in order to veſt zhe property of the res donata in the donee, to 
give him jus in re, or to convey to him all the rights of the donor. But it is 
not neceſſary in order to give him jus ad rem, to give him a right to ſue for de- 
livery, and thereby to acquire the property: all which is neceſſary for this purpoſe 
Is, that the donor make the donation ſo as to deprive himſelf of the faculty of 
repentance, and that the donee acquire a right to accept of it. 

For 3) the donee muſt accept of the donation ; he muſt not refuſe the preſent 
made him ; he muſt agree that the benefit conferred upon him become his. For 
one cannot be compelled to allow a thing to become. his; he may reject it; in- 
vito beneficium non datur, I. 69. F. de reg. jur. 5112 ; 

Donations are lucrative acquiſitions ; and every one is preſumed to be willing 
to accept of that, which is profitable to him. For mankind uſe not to take time 
deliberate about accepting, but to graſp at every thing which 1s FOR of 

| | their 


In antient times a donation of land was not held to be complete, till ſeiſin had followed upon it; and if ſei- 
in Was neglected to be taken during the life of the donor, the donation was ineffectual; nothing could be de- 
manded from the heir. But this was in days when written conveyances were not common, R. M. J. 2. c. 18. 

4 5 6. 7. Ce. 20. 8 2. Jo 4. | | 
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their intereſt, or adds to their eſtate. Hence the law holds the Tight, which ;; 
given the donee to accept of a preſent, and is become independent on the will of 
the donor, -to veſt ipſo jure in his perſon, the very firſt moment at which it is made 
him. For it preſumes every one to be willing to accept of a benefit conferred 
upon him; and it can never be hurtful to one to acquire a right 10 accept of a 
donation. | 4 . 

But property is not acquired ſine animo ſibi habendis one cannot be forced to 
acquire it; it is not there fore acquired till one actually declares his animus of ac- 
quiring it. Non. poteſt liberalitas nolenti acquiri, I. 19. & 2. F. de don. Of courſe 
it is neceſſary to diſtinguiſh he right which the donee acquires to accept of a do- 
nation from actual acceptance of it. Tis the former, the right to accept, which 
alone veſts iſo jure in his perſon: but the donation itſelf does not veſt till it is actually 
accepted. All therefore which the donee acquires or veſts in him before he accepts, 
is the right to accept; this veſts in him ipſo jure, etiam ignoranti, abſenti, et indi- 
70 in infants, minors, perſons unborn, ideots, madmen, gc. as well as perſons 
of age and of found mind; and being once veſted in him, he never loſes it 
till he makes his option, and refules either expreſsly or tacitly zhe donation. Of 
courſe it deſcends to his heirs, and 1s attachable by his creditors. But the dona- 
tion itſelf is a very different matter; it veſts not in the donee till he actually a- 
cepts of it. By, conſequence all the rights intended to be conveyed remain with 
the donor till that.time. So that upon the-repudiation of the donee he is fully re. 
inveſted in them ipſo jure, and needs not either written deeds or other formalities 


to:re-eſtabliſh him in the poſſeſſion of them. For all, which was ever acquired | 


by the donee, was the 1ght to accept; and one can never, by making deeds or a 
donation to another, bring him under an obligation to make other deeds in order 
to re-inveſt the donor in his rights. It muſt not therefore be neceſſary for the do- 
nor to get re-conveyances ; he having never been diveſted, every deed made in 
order to complete the titles of the donee mult be held to be void; and he returns 
.iþſo jure to his rights, juſt as if it had never exiſted. Thus affignments, con- 
xeyances, deeds, are held to have been never made; and ſeiſins to have been ne- 
ver taken. | | \ 
Actual acceptance of the donation being required to veſt all the rights intended 
to be conveyed by it in the donee, and to put it in his power to make complete 
titles, in his own perſon, to the res donata, one cannot be preſumed to have ac- 
cepted ; for it may not be for his intereſt to accept of it, and one acquires not 
property without ſome act done by himſelf to acquire it. Proof therefore mult 
be brought by others who found upon his right, that he hath adually accepted: 
for proof cannot be demanded from himſelf or from his heirs, ſince he hath it 
always in his power to accept till he hath adually repudiated. 

One may accept either by words, by writ, or by acts which mark his intention. 
But few people declare their acceptance in a formal manner: the reaſon is, that 
they imagine men will not doubt of their willingneſs to accept of a thing which 
is for their intereſt. Therefore both :acceptance and repudiation muſt, in moſt 
caſes, be inferred from the actions of the donee. One, qui /e gerit pro accipiente, 
who does things which imply his acceptance, thus one who takes poſſeſſion of the 
res donata, completes his titles to it in a formal manner, levies the rents of it, ob- 
tains payment of intereſt, or diſpoſes of it, Oc. muſt be held to have accepted. 
One, who does things which imply repudiation, muſt be held to have rejected 
the preſent: and one, who has done nothing from which either acceptance ot 
repudiation can be inferred, muſt be held to retain no more than his right to mate 
his option, provided he has not loſt it either /apſu temporis or otherwiſe. 

One, who has once accepted of a donation, cannot alter his mind, and repu- 
diate it: for his acceptance diveſts the donor of the right which he had, and 


which he meant to convey, and veſts it in the perſon of the donee . A ſimpee 
| | | | | repudiation 


We muſt carefully dilinguiſh between the right given by the completion of the donation, and that conveyed 
by proper deeds, granted in order to veſt the j in re dorara, or the res donata itlelf, in the perſon of the donee. 


Tit. I. 
repudiation therefore can never diveſt the donee, after the donation is fully veſt- 
ec in him by his acceptance. is true, he may convey his right to the donor, 


or may relinquiſh the ver donata ; but his dereliction will not give the donor a 
better right to it than any other perſon. In order to re-eſtablith the donor in 


the rights which he had, it is abſolutely neceſſary, that they be ſpecially recon- 


veyed to him, either by way of donation or otherwiſe *. 

In the ſame manner one, who has once repudiated a donation, is not entitled 
afterwards to alter his mind and to accept of it; his repudiation deprives him of 
the right, which he had to acquire it by accepting: for a donation, which has 
been once repudiated, returns pleuo jure to the donor. Therefore without the will 
of the donor, it cannot again return to the donee; he may make the donation 
a-new, and may give the donee power to accept of it; but unleſs he does ſome- 
thing of this kind, the donee loſes his right for ever. 

From what has been ſaid it is plain, that regard is not had to the time at which 
the donee either accepts or repudiates the donation, whether it be during the 
life of the donor, or after his death; for he has power to accept always till 


he repudiates, and power to repudiate always till he accepts. Ihe life or the 


death of the donor can have no influence on the matter, as he has it not in 
his power to deprive the donee of the faculty which he has acquired, either to ac- 
cept or to repudiate, Nay his own death has no influence on it : for it is a right, 
which he has, and which therefore deſcends to his heirs F. They ſucceed to 
every right which their predeceſſor, the original donee, had, and have therefore 
the fame power which he had cither to accept, if neither he nor they have re- 
pudiated, or to repudiate, if neither he nor they have accepted. 

96674. After the donation is completed, that is, after the donor hath deprived 
himfelf of the faculty of repenting, and the donee hath accepted of the gift, it 
belongs properly to the doctrine of conveyances to teach how it may be made ef- 
fetual, i. c. how the thing, meant to be conveyed, may be fully eſtabliſhed in 
the perſon of the donee. In general it is plain, that it muſt be by a proper deed 
of conveyance. Therefore, if it is a moveable corpus, he muſt bring an action, 
in order to get the donor decreed to deliver it to him. If it is a right which 
the donor has bound himſelf to make over to the donee, the donee muſt bring 
his action againſt the donor, in order to compel him to fulfil this obligation by 
granting a proper conveyance ; for inſtance, to grant an aſſigument, if the right 
intended to be conveyed is transferable by a {imple aſſignment ; or a diſpoſition, 

e that 


* 'Tis hardly neceſſary, indeed it does not 4 2864 belong to this place, it will fall under the doctrine of 


conveyances, to remark, that the way of re-eſtabliſhing the donor in the full right which he had before he made 
the donation, muſt vary according to the nature of the res donata, and to the effect which the donation has 
had, If a moveable corpus has been delivered to the donee, the donor will be re-eſtabliſhed in his full right, 
a ſoon as it is re-conveyed and re- delivered to him: if a bond was aſſigned, the bond and the afſignment muſt 
be re-delivered to the donor, that he may cancel the afſiznment : if the aſſiznment has been notified to the debtor, 
the inſtrument of the notification ought alſo to be delivered, and it is neceſſary that the bond be re aſſigned to the 
donor, or, as the phraſe is in Scotland, that he be rerroce/ed, in order to make it lawful to the debtor to pay ; 
fo1 after the aſſignment is duly notified to him, it becomes unlawful for him to pay either to the aſſignor, the 
original creditor, or to any other than the aſſignee. This impediment ought therefore to be removed out of the 
kay, and the aſſignor, the donor, be, by a retroce/ion a, re-eſtabliſhed in the full right which he had before he 
granted the aſſignment; and this retroceſſion ought, like the aſhgument, to be notified formally to the debtor, If 
land is conveyed to the donor, infeftment either has or has not followed on the conveyance. If it has not fol- 
lowed on it, the donor will be effectually re-inveſted with his right by getting the principal conveyance re- 
celivered to him, in order to be cancelled ; for no veſtige of the right of the donee can remain, after the con- 
Yeyance made in his favour is deſtroyed It is however, even in this caſe, ſafeſt to get a re-conveyance from 
the donee to the donor. If infeftment has followed on the conveyance, the feudal right is veſted in the donee, 
provided he hath accepted of it. Therefore, in order to N the donor in his right, a proper conveyance 
containing a procuratory of reſignation and precept of ſeiſin muſt be made by the donee in his favour, unleſs he 
an prove not only that the donee never accepted, but that he repudiated the donation, conveyance and inſeft- 
eh for in that caſe the right returns, as has been ſaid, ip/o jure, without reconveyances, to him from 
"om it flowed. — — 

+ It was otherwiſe by the Roman law : for the right of acceptance was perſonal to the original donee, and 

d not deſcend to his heirs ; unleſs either a ſpecial proviſo was made, or the nature of the dona:ion required 


chat it ſhould deſcend to them. 


iA retroceſſion is © an aſſignment made by an aſſignee, of the thing aſſigned over to him in favour of the original an 
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that is, a conveyance containing a procuratory of reſignation and a precept of 
ſeiſin, if the nature of the res donata, and of the right of the donor, is ſuch, 
as to be incapable of being transferred without a conveyance! of that kind, the 
title of the donor being completed by infeftment, and that of the donee being 
incapable of being completed without it. | LA 03 {1971 21 30, gle 
$675. As ſoon as the donation is made and is accepted, it is irrevocably veſt- 

ed in-the donee, and cannot be taken from him by the donor. For it may 
well be doubted whether the law of Scotland allows donations to be revoked in 
any caſe. ?*Tis true, the Civil law hath declared them to be revocable in many 
caſes ; and one of theſe ſeems to have been introduced into the law of Scotland, 
ft. R. III. c. 17. But the cuſtom of Scotland and the practice of the cout 
of juſtice, as well as the nature of the thing, would lead one to think, that it is 
not ſo by the law of this country : for no inſtance has occurred, in which a do- 
nation inter vivos has been revoked for any reaſon but one. Indeed one who at- 
tends to the common principles of law, muſt imagine all donations inter vivy 
irrevocable. For one, who conveys a thing to another, diveſts himſelf of It; 
and the property is veſted in the donee. By conſequence the donor has no right, 
which he has not expreſsly reſerved to himſelf: for one, who makes an abſolute 
conveyance with his eyes open, when he muſt be preſumed to have attended to 
all the events, accidents, and contingencies which might happen, when he might 
have provided for them, and might have reſerved proper faculties to himſelf 
muſt be preſumed, preſumptione juris er de jure, to be willing to loſe all his intereſt 
in the thing which he conveys. He might have known it to be poſlible, that 
children might be born, or the donee prove ungrateful to him; and might have 
reſerved to himſelf a power to revoke: he can therefore, in no caſe, have an 
thing but his own raſhneſs to blame for his want of it. In fact every body, who 
makes a conveyance in favour of another, and means to reſerve to himſelf a 
power to revoke his donation, takes care to have it reſerved to him by the expreſs 
words of his conveyance, and does not truſt that the ingenuity of lawyers will 
be able to prove the reſervation to be implied in the nature of the deed. Every 
one therefore who makes a donation, and means that he ſhall in any caſe have 
power to revoke, ought to make a ſpecial proviſo for that purpoſe. 

Having premiſed this general principle, it ſeems to be hardly worth while to 
go into the detail, and to apply it to particular caſes. 8 

The two reaſons, for which it is uſually: laid that donations are revocable, are 
ſuper venientia liberorum, and infignis ingraittudo ; but neither of them ſeem to be 
good. | RL i . 

A young man in health and in vigour makes a preſent, and happens after- 
wards to get children; would it not be abſurd to ſay, that he ought therefore to 
have power to revoke his donation? He knew'very well, it was poſſible he might 
have children; and ought either to have been leis haſty in making his preſents, 
or to have reſerved reaſonable powers to himſelf. No doubt, the children may 
ſuffer by this liberality : ſo do they by every extravagant or fooliſh act of their 
father. For the fame reaſon it appears, that donations are not revocable on 
account of the ingratitude of the donee *, becauſe every donor muſt be preſu- 
med to know the world. If therefore he has not reſerved to himſelf a faculty of 
revocation, in caſe the donee ſhall prove ungrateful to him, he ought not to be 
allowed to have it. *Tis true, the revocation may, in this caſe, be held to be 
a puniſhment of the delinquency of the donee. But the law has appointed pu- 
niſhments for every crime, which, it has thought, deſerves to be puniſhed; and 
it is abſurd to ſuppoſe it to be left to the caprice of the donor, who is a private 
perſon, unknown to the law, whether it ſhall, or ſhall not be inflicted, Th 


powe 


* In a caſe put in L. B. c. 11. the power of revoking ſeems to be allowed to the father on account of te 
unnatural impiety of the ſon, - This caſe is ſtrong; it ſeems however to be inconſiſtent with the common prit 
Ciples of law, to give the father a power to revoke even in it. 5 5 
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power therefore: of :revoking muſt be held to be unknown. to the Jaw of Scot- 
lund, and ought, in no caſe, to be implied. 175 Ks 
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Th For it muſt be remarked that this faculty of revocation, it, is agreed on all 
9 hands, is competent to the donor alone, and is not deſcendible to his heirs; 
becauſe he is held to have relinquiſhed it, or rather to have conveyed it to the 
ſt donce, if he has not exerted it himſelf. Beſides, in all caſes, in which a dona- 
ay tion is ſuppoſed to be revocable from the donee in prnam of ſomething done 
in by him, it is not revocable from his heirs; for revenge is, in all theſe, held to be 
ny the motive of the revocation, which, having been omitted to be taken of the 
id, original offender, is not by law allowed to be taken of his heir. Ro 
Its § 676. It may not be improper to conclude this title with making ſome obſer- 
Lis vations, for which a convenient place could not eaſily be. found, before. 
do- Every one knows, that a donee is no more than a lingular ſucceſſor; therefore 
at- he is not, becauſe no ſingular ſucceſſor is, liable to the debts. of the donor, . the 
Vos perſon to whom he ſucceeds. For ſingular ſucceſſors ſucceed to no more than 
it; the right, which their author has in à particular thing; they ſucceed not to all 
ht, his inheritance, or to any of his obligations. But univerſal ſucceſſors are alone 
ute liable to the debts of him, to whom they ſucceed; becauſe they alone ſucceed 
to to all his eſtate, to his property, his rights, and his obligations, per wniver{itatem. 
ght A donee, therefore, is not in any caſe liable to any of the debts of the donor, 
elf, J. 15. C. de donat. [EIT QUE DIG als 10] 10 
reſt But 1) one, who has bound himſelf to do it, is liable to the debts of the donor; 
hat and one is held to have bound himſelf to pay them who has accepted of the do- 
ave nation with the burden of them, or under condition of paying them, J. 9. 22. 
any C. de donat. Tis true, he is liable in this cafe not as donee or lucrative ſucceſſor, 
ho but becauſe he has bound himſelf by his own voluntary obligation; he is bound 
It a by virtue of it, and of it alone. 2) The donee is in effect liable to pay them in 
Tels ſo far as the res donata extends, in caſe his right is liable to be ſet aſide at the 
will ſuit of the creditors of the donor; for the res donata may thereby be revoked 
ab from him, and is liable to be attached by thoſe creditors who have a right to re- 
Jave voke it, J. 17. $ I. FJ. gue in fraud. cred. . Thus one, who makes a donation 
omnium bonorum, becomes thereby inſolvent, and defrauds his creditors by ma- 
e [0 king himſelf become ſo: therefore the donation is liable to be ſet aſide. Of courſe 
the donee muſt neceſſarily either pay the debts of the donor, or be deprived of 
are the res donata. 3) One, who accepts of a donation from another to whom he is 
0 be apparent heir, of heritage which would have by the ordinary courſe of ſucceſſi- 
on deſcended to him, becomes, by his acceptance, liable to all the debts due by 
fter- the donor before making the donation. 5 
[e 10 $ 677. Donations being alienations made for nothing, it follows, that the law 
igt never preſumes them to be made. For every preſumption is a conjecture formed 
ents, concerning the truth from the ordinary tenor of the actions of men; and the law 
may never preſumes that which is ſeldom or never done, that which ſeldom or never 
their happens, either to be done or to happen. But people are ſeldom found to give 
e ON preſents, or to make donations of things of any value. The law, therefore, pre- 
reſu- ſunes not that one, who gives a thing to another, means to glve it for nothing, 


yy of but that he intends to get value for it. By conſequence it muſt, in all cafes in 
0 be which this preſumption takes place, be proved by the donee, by him who is intereſt- 
ed in proving it, that they were actually made. The ſimple denial of the donor, 
d po- of him who is intereſted in denying it, is preſumptive evidence, that they were 


and nerer made, and will be held to make full proof, unleſs it is redargued either by 


175 a clear contrary proof, or by other preſumptions that afford ſtronger evidence 
11% than it. | 15 ws 
One therefore, who is maintained by another in his family, muſt be preſu- 
med to have been intended to be maintained either gratis or not gratis, according to 
eircumſtances: for the preſumption muſt always be formed ſecundum id, quod ple- 
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The perſon, who is maintained, may be ſuppoſed to be cither above or helow 
pupilage. In caſe qe is paſt it, it will be preſumed he was maintained gratis >, for 


people ute ſeldom to exact board from thoſe, whom they entertain in their 10 
houſes. Thercfore one, who maintains in his family a perſon, that is not a pupil, I: 
and is capable of making a bargain about his own board, is hot entitled to de- 1 
mand any allowance for it, S. 2d Feb. 1672, Guthry; unleſs 1) he has ex- 


preßbly ſtipulated payment of board, Di. 350. Go. 6th June 1676, Rigg or 2) 
he uſes to make a trade of entertaining perſons. for hire, Da. 147. In the firſt f 
caſe, the expreſs, bargain makes it impoſſible for the preſumption to have place: 


In the ſecond the general preſumption muſt yield to the force of that, which the i 
particular circumſtances of the perſon who maintains makes {tronger than it. a1 
Hence a debtor, who has maintained his creditor who is paſt the years of pu- (a 
pilage, is not entitled to inſiſt that the board of his creditor be rated at a cer— Ce 
tain ſum, and to have this rated allowance imputed pro tanto in ſatisfaction of the ſt 
debt due to him. For he might, if he had meant to take board from him, have UE 
made a bargain about it; and having neglected to do fo, he muſt be preſumed Me 
to have meant to entertain him! as. his acquaintance gratis, and ought therefore ſt 
not to be allowed to refuſe, on that account, payment of any part of his debt. pe 
If the perſon, whom he maintained, was of age, a bargain might have been ha 
made with himſelf: if he was, a minor, ' paſt pupilage, then he either had, or th 
had not curators; if he had curators, an agreement might have been made both tn 
with him and with them; if he had not curators, he had the power of ma- 1 
naging his own affairs, and a bargain might have been made with himſelf (0 
alone. | et Se Lt ny 12 
In caſe the perſon who is maintained is a pupil (§ 404.), the law, ſtill preſu- th 
ming according to that quod plerumque fit, makes a preſumption directly contra- thy 
ry to the former : for it preſumes that the perſon who maintained the pupil, meant de 
to exact money for his board, Sr. 25th June 1664, Melvill.— ad Feb. 1672, Guth 
ry; becauſe it preſumes he would have made an expreſs bargain about it, if he Wl 
couid have found any perſon with whom he could have made it. But he ought bu 
ot to be allowed to ſufter, becauſe he has done a generous action, and has been an 
at the expence of maintaining the pupil, when he could not find any body, with (0. 
whom he could make an agreement in his name. DA Ou 
From hence it follows that this preſumption muſt ceaſe, in caſe the pupil has eg 
either a father or tutors ; for with them a bargain might have been made. But the 
having been neglected to be made, when it might have been made ; law preſumes el 
the entertainer intended to maintain the pupil gratis. of: 
The law is conſtant in preſuming ſecundum id quod plerumgue fit ; ſtronger pre- | 
ſumptions muſt therefore get the better of weaker ones ; and the law will preſume pre 
one, who entertains even a pupil, to mean to do it gratis, if the relation which they - 
have to one another makes it preſumable, it was done ex pietate. For piety of » 
affection always implies termini habiles ; and the relation the connexion and the . Ot 
circumſtances of parties muſt be ſuch as to admit of it. In many caſes it happens ot] 
that one chuſes to maintain, to educate, and to keep with him thoſe, for whom 15 
he has an affection; thus people are commonly fond of the company of their . 
grand- children, whom they conſider as being, as it were, the continuation and the 1 
repreſentatives of themſelves. In all caſes of this kind, the preſumption ariſing in 
from the affection which he, who maintains, has to him who is maintained, 15 One 
{tronger than that general one ariſing from the ordinary conduct of mankind; = 
for it is founded on an exception to a general rule, and is conformable to the : 
conduct of perſons who ſtand in ſuch relations to one another, Sz. 21ſt. % 1 
1665, L. Ludqulairn. 1 Ith June 1680, Gordon. — Fo. 15th Jan. 1703, Chiſtolm.— 
D. II. 141. Zoth 7% 1734, Counteſs of Meems. — Feb. 1731, Creditors 0 8 
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However even this rule admits of an exception; for a pupil ho is in faculraribus 
able to maintain himſelf, is liable to pay, and he who maintains him is entitled 


in ſome caſes to demand money for his maintenance, Sp. miner, 3d Feb. 1624, 
L. Montgrecnan.— Di. 165.6. 75.— .. 7th Fuly 1675, Millie. Fo. 17th Nov. 


1697, Gourlay. Nothing is more common than the exaction of board from in- 


fants, children, or pupils, Who are in facultatibur. Thus, fathers uſe to get board 


from thoſe of their oun children, who have ſeparate, independent eſtates be- 
longing to themſelves. Therefore if a pupil is in facultatibus, nothing more rea- 
ſonable than that he pay for his board: unleſs the perſon, who maintained him, 
did voluntarily, ex mera pietate, out of affection alone, without any neceſſity, 
take him into his family, and keep him in it; for the law will preſume in this 
caſe, that the perſon who maintained did it animo donandi. In order to under- 
ſtand who will be preſumed to maintain him without any neceſſity, out of affec- 
tion alone, and who will be preſumed to do it ex neceſſitate, it is neceſſary to diſ- 
tinguith between thoſe who are, and thoſe who are not entitled to have the cu- 


ſtody of his perſon. Thoſe, who are not entitled to have the cuſtody of the 
perſon of a pupil, muſt, if they take him into their family, be preſumed to do it 


voluntarily, ex mera pietate, out of affection, without any neceſſity; and cannot 
therefore be entitled to demand any allowance for board; becauſe /e ingerunt, 
they intrude, they offer themſelves to do what no neceſſity obliged them to do. 
Thoſe who are entitled to have the cuſtody of his perſon, cannot be preſumed 
to mean to maintain him gratis, ex mera pietate, out of affection alone; for the 
right, which they had to the cuſtody of his perſon,” laid a ſort of neceſſity upon 
them, for the law gave them that right, becauſe it thought it their duty and 
thought them the molt proper perſons, to keep him; ſo they muſt be entitled to 


demand an allowance for his board. 


The law preſumes donations to have been made not only in thoſe caſes, in 
which it preſumes one to have maintained another gratis, ſine animo repetendi, 
but alſo in every other caſe in which one, who lays out money to the utility of 
another or is at expence in doing any thing promotive of his intereſt, is preſumed 
todo it pietatis cauſa, fine animo repetendi; . becauſe in all thoſe «caſes he, who lays 
out the money, has no action for getting himſelf reimburſed, neither the ao 
negotiorum geſtorum, nor any other. For it may be laid down as a general rule, 
that donation is preſumed in all thoſe caſes in which the donor, he who has gi- 


ven, paid, or diſburſed, has not a right to fue either the actio negotiorum g:/torum 


or any other, for getting himſelf reimburſed. 

9678. If donations are not in ordinary caſes preſumed, much leſs can it be 
preſumed, that a debtor, who gives any thing to his creditor, means to make a 
preſent of it to him. Debitor non preſumitur donare ; he is preſumed to mean to 
viſcharge the debt due by him. Therefore every thing, which he gives his cre- 
vitor, muſt be held to be given in ſatisfaction of it, money, grain, cattle, or any 
other corpus; and muſt therefore be imputed pro tanto in payment of it: unleſs the 
creditor proves, that it was given him gratis. | N 

But a debt conſtituted by an obligatory deed, is not preſumed to diſcharge or to 
be granted in ſatisfaction of any other anterior debt due by him who grants the 
deed, to him in whoſe favour it is granted; no matter, whether the antecedent 
dae be conſtituted by writ or without it: for ovatio non præſumitur. He, who 
granted the writ to his creditor, ought to have got the former debt either cancel- 
led or diſcharged,” and the deeds by which it was conſtituted reſtored to him, be- 
lore he delivered the poſterior one. By neglecting to get it diſcharged, and 
allowing the deeds which prove it to remain in the poſſeſſion of the creditor, he 
allows him to continue creditor, and muſt be held to be willing to owe both 
debts, Beſides, in caſe he meant otherwiſe, he ought to have ſaid expreſsly, 
hat he granted the poſterior deed in ſatisfaction of the prior obligation, and that 
be meant not both debts to ſubſiſt. If the latter bears no relation to the former 


one, both debts remain due; unleſs the grantor of. the laſt proves in a ſatisfacto- 
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ry manner, that it was granted by him in ſatisfaction of the firſt. Indeed people 
are ſeldom fo ſilly as to grant formal obligations, without expreſſing! the cauſcz 
for which they are granted, as well as the effects which they are iutended to have. 
If one neglects to declare theſe, law cannot help holding him not only to have 
obliged himſelf, but alſo to have intended to oblige himſ el. 
But there is one exception to this rule: for a zocher portion or proviſion, given 


by a father witk his daughter in marriage to her huſband, is preſumed to be. 


given in ſatisfaction, and to be an effectual diſcharge of all antecedent obligations 
under which the father had voluntarily brought himſelf to her; even tho neither 
the daughter, nor her huſband ſhould have granted him an acquittance of them. 
For one, who gives his daughter in marriage, uſes at the time of the marriage to 
give her huſband all which he is ever to expect; and the huſband is held to un- 
derſtand, and to accept of it as all which he is to get with her. I ſay, antecedent 
and voluntary obligations; for a. father may no doubt grant effectual obligations 
in favour of his daughter after her marriage as well as before it; and the obli- 
gations which the /aw impoſes on him, or rather the rights which his daughter 
has virtue legis, ſhe will not be held to have renounced, unleſs ſhe has prant- 


ed an expreſs diſcharge of them. Thus her right to her legitim is not held to 


be renounced, unleſs it is renounced expreſsly; becauſe it is never perfect 
till the death of her father; before that time it is no more than an eventual 
intereſt in his effects, y hich: may become unprofitable to her by ſeveral accidents, 
and may be defeated in various ways by him. Of courſe a deed granted by a child 
before the death of his father can never be -preſumed to import a diſcharge of his 
Tight to a legitim, becaule that right is not properly veſted in his perſon at the time 
of the granting of the deed, and cannot therefore be diſcharged without making 
expreſs mention of it. 1 5 = 


1 


Of Donations mortis cauſa. 


§ 679. ONATIONS mortis cauſa are mentioned both by the writers on the 
J law of Scotland, and in the reports of the caſes adjudged by the 

Court of Seſſion: but it ſeems to be doubtful whether they are known to the law 
itſelf, or were ever introduced into it. We have deeds executed mortis cauſa ; we 
nave revocable deeds ; but we ſeem not io have any thing that anſwers preciſely 
to the idea, which the Romans had of donations mortis cauſa. Writ, which our 
law makes eſſential to the conveyance of ſo many things, has made it impoſſible 
to apply many of the principles of the civil law in the law of Scotland. Deeds 
therefore done in Scotland muſt have thoſe effects, which the genius and the 
principles of the law of this country.give them. It may not however be impro- 
per to make a few obſervations concerning donations mortis cauſa ; and to thew 
how far they have place, and what effects they have in the law of Scotland. 
Donations mortis cauſa are * ſuch as are made by one from the view of his 
death, and are revocable by him at any time during his life.“ Two thing 


therefore are eſſential to the idea of a donation mortis cauſa; IJ. That it be made 
by the donor from the view of death: whereas donations inter viva are uſually | 


made without any view of it. *Tis true theſe may alſo be made by the donor, 
when he has the view of death before his eyes. But one, who makes a donation, 
is not properly ſaid to make it mortis cauſa, unleſs he alſo reſerves to himſelf the 
power of revoking it at any time during his life. For II. It is eſſential to the 
i.lea of a donation mortis cauſa, that it be revocable by the donor at any time, du- 
Jing his life. One which is jrrevocable by him is a donation inter 01905, 50 
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tho.at ſhould be made by him in his laſt moments, whenche has the moſt im- 
mediate proſpect of dying. Tis true, it is in this caſe made by la dying perſon; 
but that is not ſufficient to make it a donation mortis cauſa 5 itꝭ ivrevocability makes 
it retain the character of a donation mzer wives, I. 42. & 1. Fudle mort. cauſ. ton. 
Theſe are the two eſſential characteriſtics of donations martis cunſa. Every 
donation in which they are both found, is a donation mortis cauſa cvtry one, in 
which they are not both found to concur, is a donation inter 447965.) Therefore a 
donation! is not held to be made: mortis cauſa, merely by being revocable; for 
deeds inter vivos are frequently ſo. In order to entitle it to the appellation of a 
donation Mortis cauſa, it mult alio be made from: the view of death. In the ſame 
manner a donation, which is made from the view of death, cannot be called n 
douatio mortis cauſa, unleſs it is alſo revocable, Du. 8th March n 626, Traquair. — 
18th March 1636, Bells.—1 5th Feb. 1637, Lauders.—St. 25th; Fuly 1662, Na- 
ſmith,—8th Dec. 1675, Thomſon.—10th. Jan. 1679, Crant. Fo, 1th Feb. 1686, 
Creditors of Cunnochie, —17th Feb. 1699, Leſlic*, 91th; 22 1QUED 211 to. 310% 
From what has been ſaid. it will be ealy to deduce the. differences between 
donations inter vives and thoſe mortis cauſa. For it is needleſs to explain the 
particulars, in which they agree, {ince that would be to repeat moſt things which 
have been faid in the foregoing title; for they agree in many things. t) They 
may both be made of the ſame things; 2) they may both be granted by the 
fame perſons; 3) they may both be made to the ſame perſons; 4) they may 
both be made in the {ame manner, under the ſame conditions, and for the ſame 
ends; 5) the ſame deeds are in both caſes neceſlary, in order to convey a right 
to the donee; they differ only in the dependence, the revocability, and the ef- 
fects of his right. 's 
$ 680. Donations mortis cauſa are, ex hypotheſ;, revocable at any time during 
the life of the donor; the right of the donee mult therefore ever be dependent 
during the life of the donor, and it dots not become certain till the donor is 
dead: for.he has it in his power to revoke his donation. If therefore he makes 
an actual revocation of it, the donee loſes his right, and may be forced either 
to reſtore the res donata, or to do any thing which may be neceſſary for re-convey- 
ing it to the donor, and for re-eſtabliſhing him in his property.. | 
A donation mortis cauſa may be revoked either expreſsly or tacitly : expreſsly, 
by making a formal revocation of it, cither verbally, or by writ. But a revoca- 
tion, which is only verbal, muſt be completed either by an actual recovery of 
the poſſeſſion of the res donata, or by diligence done in order to recover it. For 
if the donor dies without having either recovered the poſſeſſion, or done diligence 
in order to recover it, a verbal revocation will not be ſufficient for revoking the 
property; it will be preſumed to have been made without a ſerious-intention of 
carrying it into execution, and to have been afterwards relinquiſhed by the do- 
nor. Every donation, that may be effectually conſtituted without writ, may be 
revoked verbally. In the fame manner the revocation is made in writ, when the 
donor makes a formal revocation of it; for he ſhews his animus revocandi, in the 
ſtrongeſt manner, by doing this. A written revocation is neceſlary in all thoſe 
caſes, in which the donation or the right of the donee muſt be conſtituted by 
writ, Nihil tam naturale eſt, quam co genere quidque diſſolvere, quo colligatum eſt, 
35. F. d. r. . Rights, which cannot be effectually conſtituted without writ, 
are defeaſible by writ alone. 6 
Donations are revoked tac 


x 


itly, © by ſuch deeds as are made by the donor after 


* the making of the donation, and are inconſiſtent with their ſubſiſtence ; for 
theſe are his laſt will, and muſt be effectual, ſince the donations are revocable 


* Donations mortis cauſa muſt not be confounded with thoſe made on death-bed. . A deed is faid to be made 
on death bed, when it is made by one during that ſickneſs which ends in his death. But a deed is ſaid to be 
made mortis cauſa when it is made out of the view of death. Therefore it may fall under this denomination tho 
it be made by a man who is in full health and vigour : for one, who is in health, may have thoughts of death 
and may 243 a deed out of the proſpect of it, as well as one who is flick, 
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by him, and both cannot ſubſiſt. Therefore the deed, from which the revocation is 
inferred, muſt relate to the particular res donata for revocation 1s never preſy. 
med from general deeds, becauſe general deeds are very conſiſtent with ſpecial 
ones. In foto jure generi per ſpeciem derogatur, et illud potiſſimum habetur, quod 
ad ſpeciem dlirectum eſt, l. 80. F. d. r.j. Thus one who has made a douation 
will not, becauſe he has made a ſettlement of his affairs, or granted a general 
diſpoſition of all his eſtate, without making particular mention of that donation, 
be therefore held to have revoked : for the ſettlement or general diſpoſition and 
the donation may both ſubſiſt and be both effectual at one and the ſame time; 
the diſpoſition will not derogate from the . donation, becauſe it will be preſumed 
not to include the res donata, but to diſpoſe of thoſe things alone, which belong 
to the grantor beſides it, C. We: | e 
1586, Seton. Du. 8th March 1626, Traquair.—F. 16th Dec. 1712, Momo. It 
would be otherwiſe, if the general diſpoſition contained a ſpecial conveyance of 
the e donata; becauſe it is impoſſible, that both the donation and the poſterior 
ſpecial conveyance of it can ſubſiſt. If the donation ſubſiſts, the ſpecial convey. 
ance mult be ineffectual; if the conveyance is effectual, the donation cannot 
ſubſiſt. Therefore the donation muſt be ineffectual, and the conveyance muſt be 
effectual; for the conveyance cannot be ineffectual, ſince the donor had power 
to make it, and to revoke the donation. In the ſame manner, if the donor {ell; 
the res donata, the donation muſt be held to have been revoked. In ſhort in all 
cCaſes, in which a deed done by the donor is abſolutely inconſiſtent with the ſub- 
ſiſtence of the donation, it muſt be held to be revoked; and in all caſes in which 
a deed that is conſiſtent with the donation is done by the donor, it mult be held 
not to be revoked; ſince they may ſubſiſt together. LIED 

$ 681. Donations mortis cauſa are revocable at any time during the life of the 
donor, and may be revoked tacitiy ; therefore they cannot, if he contracts more 
debt than his eſtate is able to diſcharge, be entitled to enter into competition 
with his creditors. For the law will preſume preſumptione juris et de jure, that he 
made an expreſs and ſpecial revocation of them by contracting debt, and wil 
never allow thoſe who have only a dependent, a revocable and a gratuitous right, 
to enrich theinſelves at the expence of lawful and onerous creditors. Conſe— 
quently, theſe muſt be entitled to adjudge the faculty, which the donor has to re- 
voke the donation, and to uſe every lawful mean for recovering the res donata, 
and for converting it into a fund of payment of the debts due to them. Indeed 
donations Mortis cauſa do, in this as well as in many other reſpects, reſemble 
legacies and other teſtamentary bequeſts: neither of them can be effectual, un- 
lels the debts of the donor are cleared. Illud generaliter meminiſſe oportebit, db. 
nariones mortis cauſa factas, legaris comparatas ; quodcumque igitur in legatis juris 
eft, id in mortis cauſa donationibus erit accipiendum, J. 37. p. F. de mort. caiſ. 
aonat. e | 


time during the life of the donor. Therefore they muſt be effectual, unleſs they 
are actually revoked by him. For it, ſeems not to be agreeable to the genius 
and the principles of the Law of Scotland to ſay, that they become immeduate- 
ly ineffectual without any revocation, in caſe the donee happens to die before the 
donor. 'Tis true, legacies become void, if the legatee dies before the teſtator. 
But there is a mighty difference between legacies and donations mortis cauſa. Le- 
gacies are deeds granted merely mortis cauſa; whereas donations mortis cauſa are 
of a mixt nature, and fluctuate between deeds inter vivos and deeds mortis cauſa. 
The res donata is made over and is uſually delivered to the donee during the life 
of the donor; but legacies are not demandable till the death of the teſtator- 
Beſides, it appears from what has been ſaid concerning the neceſſity of reſerving 
an expreſs power to revoke (F 675.), that they participate of the nature of thc 
former' more than of that of the latter. For the genius of the Law of Scotland 
does not admit either of powers to revoke, unleſs they are reſerved, or of revo- 

| cations, 


682. Donations mortis cauſa are not void ; they are only revocable at any | 
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cations, unleſs they are made. Every donor has it in his power to revoke a do- 
nation mortis cauſa, as well after as before the death of the donee; therefore if he 
dies without revoking It, jt muſt ſabfiſt whether he dies before or after: the do- 
ice. For he may Tevoke it from the heirs of the donce as well as from the 
original donee himſelf. OE LE N * e 
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Tis true, a diſtinction ought to be made between donations completed by de- 
livery either of the rer donata or of an obligatory writ concerning it, and thoſe 
made rerenta poſſeſſone. A donation is ſaid to be made retenta polſeſſone, 1) when 
the corpus or res donata 1s retained by the donor, if the donation be completed 
without writ:; or 2) when the writ, neceſſary for completing the right of the 
donee, is not delivered to him. In all thoſe ' caſes therefore, in which a do- 
nation is made vetenta poſſeſſione, it muſt, according to the common princi- 
ples of law, become void, in caſe the donee happens to die before the do- 
nor; becauſe be had never acquired any right, not even a revocable one, as long 
as the res donata, or that which was neceſlary for giving him a right, was not 
delivered to him. For the donor had the power of repenting as well as of re- 
voking, as long as he retained the poſſeſſion. He might make'the donation be- 
come ineffectual by repentance alone, by doing nothing to complete it, without 


evoking. Conſequently the donee, and 4 fortiori his heirs; had no right to de- 


mand completion of it “. 1 ono af 0 791 of þ; 

But if the donation was completed by delivery, ai! right was veſted in the do- 
nee. *Tis true, it was not an independent and an abſolute, but a dependent and 
a revocable one. However it was {till a right, of which the donor could not 
deprive him without revoking. Therefore if it is not revoked from him, it muſt 
deſcend to his heirs; for every right which one has deſcends, ſuch as it is, to his 
heirs. If it deſcends to them, and is once veſted in them, it muſt remain with 
them, till it is revoked, and is thereby taken from them. 

Having thus treated of thoſe benefits which one beſtows without intending to 
be reimburſed for them, I ſhall, in the following titles, conſider ſome of thoſe caſes 
in which one means to be re-imburſed of the charges, laid out by him on the 
affairs of others (& 664. ). 
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HIN GS, which require immediate attention, happen frequently to 
occur in the courſe of human life, while thoſe whom they concern 
are abſeut from home, or at a diſtance from their affairs. People would, in ſuch 
oiſes, be expoſed to great loſſes, did not the law invite men to attend to the con- 
cerns of their abſent friends, by aſſuring them that their goodneſs ſhall not be 
hurtful to their intereſt, and that they ſhall not ſuffer for having taken it upon 
them to do a good office. The law therefore, as it impoſeth obligations on one 
vho undertakes to manage the affairs of another, who is abſent, hath alſo impoſed 
obligatious on him whoſe affairs have been profitably managed during his ab- 
lence, and hath declared him to be bound to indemnify the friend who hath ta- 
ken care of them. Thus mutual obligations being introduced by it, it preſumes 
that a contract, as it were, hath intervened between the abſent perſon, WI af- 
2105 LEM 6 HK . | airs 


\ 683. 


* It muſt be remarked, that every writ, found among the papers of one who is dead, muſt, tho it is not 
G&livered to that perſon in whoſe favour it is made, produce thoſe effects, which, according to the common 
principles of law, a writ of its nature produces. For writs, that are found among the papers of one dead, every | 
body knows, may be effectual in very many different ways. Sp what is here {aid muſt be underſtood agreeably 


1 


ene general principles of law. 


490 De negotiis geſtis Bock VIII. 


fairs ha ve been prudently managed, and him who hath; managed them; and that 
from this contract thoſe mutual obligations Rafe vis moni 1657 Hbodigws 
The foandatien on which it builds this preſumption; is laid on the common 
maxims of human conduct. Mankind are; uſually: obſerved! to be thankful to 
thqſe, Who do them ſervice, and promote their intereſt. From hence the lay 
preſumes every one to conſent to that, Which is promotive of his utility. ut it 
wouldobe iniquitous to allow / one, who. has been at charge in promoting it, to 
ſuffer hy his goodneſs; it preſumes. therefore every one to bind himſelf to indem- 
nify him, Who has done any thing promotive of it. On theſe preſumptions the 
foundation of ; this contract is laid; and from them thoſe mutual obligations, 
which it infers, deſcend, 4, 5. P. H. de oblig. 2 act.—9 Tac 7 de oblig. GAR quaſi ex 
Ch 1h v9 DODIVAK! | DO OTE b 5111 {1 1 $2116) Fit 30 410136 T61: 
The contra&-itfelf hath, in the Roman law, a proper name, by which it is 
diſtinguiſhed from. very other: it is called negotiorum | geftio; he, who: manage; 
the affairs of his abhſent friend, is called negutiorum geſior ; and he, whoſe affair; 
are managed, is valled domimus. The language of the law of Scotland is ſo pe- 
nurious, that it wants technical terms for many things; it may therefore be ne- 
ceſſary to uſe thoſe of the Roman law in the courſe of this argument, as I have 
been obliged to do frequenily on other occaſions. RY 
§ 684. Negotiorum geſtio may be defined to be, as it were, ©* a contract by 
which one, who has of his own accord, without any mandate, undertaken to 
manage gratis:affairs of another that is abſent, brings himſelf under obligations 
to manage them with fidelity,; and to render an account of his management, and 
lays him, whoſe affairs he managed, under obligations to indemnify and to re- 
imburſe him in ſo far as he manages well, utiliter.“ This definition may be a- 
nalyzed into the following axioms, I. Negotzorum geſtio is, as it were, a contra. 
II. The egotiorum geſior, he who manages, takes the management on himſelf of 
his own accord, without any mandate. III. He is bound to manage with ſideli- 
ty, for the intereſt of him whoſe affairs he is managing, and to render an ac- 
count of his management. IV. He is entitled to be indemniſied and to be reim- 
burſed in quantumautiliter geſſit. But V. His office is not either mercenary or lu- 
crative. From theſe axioms it will be eaſy to ſhew, 1) who can manage the 
affairs of others, qui negotia gerere poſſunt, ſo as to bring both themſelves and 
.thoſe whoſe affairs they manage, under the obligations of this contract; 2) whoſe 
affairs may be negotiated, quorum negotia geri poſſumt, i. e. who may be brought 
under the obligations, which this contract therefore infers, becauſe their afjairs 
have been managed; 3) what are the obligations of the negoriorum geſtor; 4) what 
are the obligations of the dominus, him whoſe affairs are negotiated ; 5) what 1s 
required in order to impoſe thoſe obligations, and in what caſes they have place; 
6) what actions ariſe from this negotiation ;| and 7) in what caſes theſe actions 
have or have not place. | 1 91 


& W 


9 683. A negotiator has not a mandate to intermeddle in the affairs of his 
friend, but undertakes the management of them of his own accord (5 684. «x. 
2.) If he had a mandate, he would not be a negotiorum geſtor, and would not either 
be bound himſelf or have the other bound ex quaſi contractu; but would be a 
mandatary, would both be himſelf and have his mandant bound ex vero contrattu, 
and would be liable.to thoſe obligations, which the contract of mandate infer, 


J. 5. p. F. de oblig. et act. 3 | 
| Therefore every body, who is capable of negotiating the affairs of anothe!, 
may negotiate them, or ſubject both himſelf, and him whoſe affairs he negotia- 
tes, to thoſe obligations under which they are reſpectively brought by the las 
For the obligations arife,. in this cafe, from the act of uſeful negotiation alone. 
f the affairs are negotiated r7i/irer, it matters not by whom: becauſe all which the 
law requires to be done, in order to induce the obligations, is fulfilled ; ſince the 
utility of him, whoſe affairs are negotiated, has been promoted by the negotiation: 
Therefore 1) women as well as men, 2) minors as well as perſons of age, Den 
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below as well as thoſe: paſt pupilage, may be ſiegerior um geſtoren. But it muſt be 


remarked, that minors are liable ouly in quantum locupletiorri facki fant for they 
cannot oblige themſelves ſo as to render their condition worſe than it was: There- 
fote they are not bound to finiſh a negotiation Which they ha vectzegun? any more 
than to begin one with which they never meddled; becauſe they loſe) their-time, 
and may hurt themſelves by intermeddling with affairs, which do not concern 
them: The law, however, tho it does not allow them to Hurt, will not aflow 
them to enrich themſelves at the expence of other, or to retain what belongs to 
another. Therefore 1) it makes them accountablo in quantum latupletiores facti 


ſunt, and obliges them to reſtore that which they' have no riglit to keep. 2) It 


declares them to be obliged by their n and to be liable to make f 
reparation of that damage which they do aclinquendo ; provided they are doll ca- 
paces, capable of committing crimes.” If, therefore, they either” have done, or 
have omitted to do any thing, or have diſcontinued altogetherits' act, and either 
their omiſſions, their commiſſions, or their diſcotitinuance;/thave been fraudu- 
lent and criminal, it makes them liable in ſolidum on account of them *. J. 3. p. 
) 1. 4. F. de neg. geſt. Pit TREO or ert! OLIN) 2ABW i JEHS HOT: 
$ 686. The affairs of every one, who has affairs to be managed, may be ne- 
gotiated, without diſtinction of ſex, of age, or of condition: the affairs 1) of 
women as well as of men, J. 3. $ 3. F. de neg. goſt. 2) of ſuch as are of age 
as well as of ſuch as are minor; 3) of thoſe 'who have not, as well as of thoſe 
who have attained the age of puberty, J. 6. p. F. l. 2. C. bod. 4) of perſons 
who are deprived of the uſe of their reaſon, as well as of thoſe who have it, J. 
3. H 5. F. cod. ; 5) of perſons who are not, as well as of thoſe who are born; 
for inſtance, of an eſtate belonging to one who is in nero, I. 29. F. cod. 6) 
of the dead as well as of the living, J. 3. P. l. 21. Fr. Fi cod. ; 7) of the 
unknown as well as of the known; 8) of thoſe whoſe affairs one did not intend, 
as well as of thoſe whoſe affairs he did intend to manage, J. 5. F 1. J. cod. for 
it is not from the intention of the negotiator, but from the uſeful negotiation 
alone, that the obligations ariſe; One, whoſe affairs have been uſefully managed, 


x * 


i bound, whether he who managed them intended to manage his affairs, or thoſe 
of any other. Nay, not only may the affairs of private perſons, 'but 9g) thoſe of 


political ones or lawful ſocieties ; and not only thoſe of perſons, but 10) thoſe of e- 
ſtates; for inſtance, of an herediras jacens, an inheritance on which nobody has 
entered, may be managed. The nature of the contract makes this evident; be- 
cauſe the intereſt of all theſe may be promoted by negotiation of their con- 
cerns. ets 13 9 e 1G. 765; 
9687. I. Every negotiorum geſtor is bound to negotiate with fidelity, to the u- 
tility of him, whoſe affairs he has taken it upon himſelf to manage'(F 684. ax. 3.). 
This obligation, it is plain from the nature of the contract, he brings upon himſelf: 
for he voluntarily intermeddles in the affairs of his friend, and undertabes to ma- 
nage them. Therefore that, which it was originally optional to him either to 
have or not to have done, it becomes neceſſary for him to do; and the law obli- 
ges him to do it. Voluntatis eft enim ſuſcipere, neceſſitatis conſummare. So he is 
bound to do that, which he has undertaken to do; and no more. 5 
It muſt depend on the circumſtances of every caſe to determine what one is 
bound and has undertaken to do. Sometimes it will be no more than one parti- 
e ee +, "lar 


It muſt be remarked, that they are not in this caſe liable ex ud contrau negoliorum  geftionis : for they are 
r bypothefi liable ex delifto. 1 8 otros eee 
7 'Tis true in theſe caſes the negotiator negotiates the concerns as well of the tutors and curators of thoſe 
minors or phrenetical perſons, as of the minors and demented perſons themſelves; and hath therefore action 
2ainkt them both, J. 6. p. I. 37- P. F. de neg. get. Only it muſt be remembered, that the minors, Cc. are 
obliged and are liable no farther than in quantum locupletiores facti ſunt. ay NT a | 

t The chief caſes in which one is held to negotiate the concerns of the dead, is, when he takes care of their 
burial : for decency requires, ;that every dead body be buried; and it would make one uneaſy to think that the 
ilual reſpect was not to be ſhewn his remains. Hence one, who is at the trouble of taking care of their in 
ment, is held negotia gerere of the deceaſed, as well as of their repreſentatives, J. 1. F. de relig. | 
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cular affair. Thus one, who undertakes to do a thing which is not at all con- 
nected with any other, diſcharges his duty by doing that ching well; and is not 
bound to meddle with any other; for it was originally optional to him to med- 
dle even with that. But another thing may be ſo connected with that which he 
has undertaken, as to make it the duty of him, who took upon him the care of 
the one, to take care of the other alſo; he muſt therefore in this caſe be bound 
to manage them both. Indeed their connexion makes them be conſidered not 
as different affairs, but as one indiviſible negotium, l. b. & 12. F. de neg. geſt. and 
he muſt be held to be bound to do the one as Well as the other. . _ 

One who has undertaken to do ſeveral things, muſt do them all, tho they 
ſhould not have any connexion with one another: and one who has undertaken to 
manage all the concerns of his friend, muſt take care of them all. Tis true this 
can hardly be the caſe; for there is no formal contract ever entered into by 
the negotiorum geſtor, and him whoſe affairs are managed; negotiorum geſtio is no 
more than guaſt contractus. The obligations therefore, under which it brings the 
negot io um geſtor, muſt be inferred from the particulars of his conduct, and from 
the duty of one who has done ſo much as he has done; for he is obliged to do 
juſt fo much as one, who has done what he has done, ought to do. From 
hence it is plain that the law krows little, I might ſay nothing, of general negotiorum 
geftores: for nobody is bound to manage all the concerns of any one, Beſides, 
a negotiorum geſtor can hardly be bound to do more than a mandatary: but a 
mandatary may renounce his mandate at any time; provided he does it not in- 

tempeſlive: a fortiori, a negotiorum geſlor muſt have the ſame right. But he muſt 
be held to have renounced, if he ceaſes to act: his ceating is ſufficient to free 
him from the obligation of continuing to manage; provided he does not ceale, 
when he was bound to continue to manage, becauſe in that caſe his omiſſion is 
culpable ; for he neglects to do that, which he was bound to do. So that no 
body is bound to manage either all or any of the concerns of his friend; unlels 
he has hindered from doing it another who would have done it, if he had not 
been made by the x2goriorum geſtor to believe, that he would take care of them. 
For in this caſe he does a real hurt to him, whoſe concerns he is pretending to 
manage; fince he not only neglects them himſelf, but induces to neglect them 
another who was willing to have taken care of them. This loſs therefore he 
muſt be bound to repair to him, whoſe affairs he manages; ſince it is owing to 
his fault, that it is ſuſtained. ; | N 

II. Every one, who takes it upon him to manage the affairs of another, is 
bound to manage them to the utility of him whom they concern: for the title 
which the law gives him to be indemnified and reimburſed, depends entirely on 
the prudence and the utility of his management. If he manages prudently, for 
the intereſt of him whoſe affairs he is managing, he will be entitled to be rein- 
burſed : if he manages imprudently, and not to the utility of his friend, he wil 


« 


not be entitled to be reimburſed, tho he will himſelf be bound and be anſwerable 


for his conduct. ; | Toe 

III. For every negotiorum geſtor ex hyportheſi (F 684. ax. 2.) takes it upon himſelf 
to manage the affairs of another, ſpontancouſly, without any mandate. 1 heic- 
fore he mult be bound and mult be liable to do moſt exact diligence in managing 
them; for the law counts it a culpable officiouſneſs to intrude into the affairs of 
others, regards with ſuſpicious eyes thoſe who intermeddle with matters, that do 
not concern them; J. 36. d.r. 7. and for that reaſon obliges them to be more 
than any others, careful of the affairs which they have taken in hand. Regular!) 
therefore ,e20!iorwum geſtares are liable preftare non ſolum dolum, culpam latam, el cul: 
pan levem, fed et culpam leviſſimam ; they are bound to make up to him, whoſc 
affairs they manage, all the loſs which they either by fraud, by groſs negligeuce, 
or by the ſmalleſt neglect, cauſe him to ſuſtain. OE IE Be 
I ſay regularly preftant cultam Ivifſiman « for they do not always do it. In- 
decd it muſt in all caſes be left to the judge to determine the preciſe . 
| gene 
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gence which a negotiorum geftor ought to do, according to the circumſtances of 
every Caſe; ſuch as the degree of officiouſneſs ſhewn' by him, the neceſlity 
there was either for him or for ſome other to intermeddle, and any others 
which may have weight in the matter. Ne 


mY - 


IV. But he is not liable for accidents ; nam nemo caſum prefiat. Therefore 
ne is not bound to make up any accidental loſs, which hath ariſen from chance. 


Indeed chance can have no effect on the obligations either of the negotiator, 
or of him whoſe affairs are negotiated. Hence it follows that the zegotiorum 


geſtor is entitled to be indemnified, tho the utility he propoſed to promote ſhould: 


be prevented by accident, provided he has ſo far as he has intermeddled done 
his part, and managed utiliter; for he is not anſwerable for events, which do 
not depend on himſelf; he is anſwerable for his own conduct alone. If it has 
been prudent, and tended to promote the intereſt of him whoſe affairs he mana- 
ged, it mult be obligatory on him, and muſt entitle the negotiorum geſtor to be in- 
demnified. Thus one who lays out money on the cure of a child, that is at a 
diſtance from his parents and is ſeiſed by fome ſudden diſeaſe, is entitled to 
be. reimburſed, even tho the child ſhould happen to die; becauſe by taking 
care of the child he negotium geſſir of the parent, who was bound to maintain him. 
He acted not only a prudent but a humane part in intereſting himſelf in one, who 
was at a diſtance from his relations; he could not be certain, that the child 
would recover: neither could the parent, the phyſician, or any other; but it 


would be cruel to neglect altogether the cure of thoſe who are ſick, becauſe it iS. 


uncertain whether the means uſed to cure them will be attended with ſucceſs. 
The negotiorum geſtor therefore did well in uſing the proper means for procuring 
the recovery of the child. If it died, he was in no ſort blameable ; and he was 
not anſwerable for its death. | b ile 


* 


Indeed in all caſes of this kind he, whoſe affairs are managed, becomes obli- 
ged at that very moment at which they are managed utiliter. But having been once 
managed utiliter, it is impoſſible for them to be retro managed inutiliter. Con- 
ſequently it is impoſſible for him, who was once obliged, to ceaſe to be. obliged 
by the paſt management of the negorrorum geſtor; his future conduct can have no 
effect on his paſt ; what he does afterwards, can have no influence on what he did 
before; his poſterior negotiations muſt be, productive of their own conſequences ; 
his paſt conduct, as it remains unalterable, muſt produce the conſequences pro- 
per to itſelf, I. 10. § 1. J. 22. F. l. 10. C. de neg. geſt. 5 | 

V. A negotiorum geſtor manages the affairs of another. Of courſe he muſt be 
bound to account for his adminiſtration : for every one, who manages the affairs of 
another, is, & 1. J. de oblig. que quaſi ex con. I. 2. ff. de neg. geſt, Conſequently he 
muſt reſtore every thing which he has recovered, that belongs to him whole affairs 
he has managed, J. 11. 23. F. cod. and if he has got money into his hands, 
and employed it to his own uſe, he muſt pay intereſt for it. Nay he ought to pay 


tereſt for it in all caſes, in which he has had it in his hands ſo long that he 


ought, and muſt therefore be preſumed, becauſe it was his duty, to have laid it 
out on intereſt ; for preſtat culpam leviſſimam, J. 19. f 4. J. 38. ff. de neg. geſt. 
VI. It muſt be remarked, that negotiorum geſtores are liable ſinguli in ſolidum ; 
that is, if more perſons than one have managed one and the fame affair, umm ne- 
gm, they are each of them liable in folidum ; for it is held by law to be 
culpable for one to intrude himſelf into matters, that do not concern him. Con- 
[quently every one, who 1s guilty of ſuch an intruſion, is liable ex deliffo. But 
celinquents are in all caſes liable ſinguli in folidum : therefore negotiorum geſtores 
muſt be liable in the ſame manner; for they are intruders, and are of courſe 
liable ex delifo. Beſides, they are bound preſtare culpam kviſſimam ; they ought 
not to truſt that, which they have undertaken to do, to the care of others ; they 
ought to took to it themſelves ; and mult therefore, if they have been fo care- 
le as to neglect it themſelves and to truſt it entirely to others, be liable for their 
areleſſnefs. He, whoſe affairs were managed, had no opportunity of making a con- 
hack with them: it is probable that, if he Ne had one, he would have taken _ 
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of them bound in ſolidum; law will therefore preſume in his favour, that the 
1290:i0rum geſtores bound themſelves each in ſolidum, eſpecially as public utility 
requires that thoſe, who intermeddle officiouſly with matters, that do not con. 
cern them, be made moſt ſtrictly liable. Indeed the nature of the negotium geſtum 
is in molt caſes ſuch, that it is indivifible, and muſt therefore infer indivifible 
obligations, arg. D. II. 385.— Feb. 1726, Anderſon. Feb. 1730, Chal. 
mers,—211t Nov. 1730, French. 1 
$ 688. The.ntility of him, whoſe affairs are negotiated, is thereby promoted: 
therefore he muſt be bound to indemnify or to reimburſe the negotiorum geſtor, 
quatenus utiliter geſſit.z for it would be iniquitous for him. to let the regotiorum; 
geſtor be out of pocket. One ought not to be allowed to-loſe by his goodneß. 
Therefore he, to whom the good is done, muſt be bound to indemnify him who 
does it, quatenus utiliter geſſit. Nam hoc natura æquum eſt, neminem cum alter ius de- 
trimento fieri locupletiorem, I. 14. F. de condict. indeb. and one who has not ma. 
naged uriliter, does not oblige him whoſe affairs he managed, /. 10.4 1. J. dt 
neg. geft. 115 15 in 8511 | FE | 
But the negotiorum geſtor is not entitled to get a farthing more than indemni- 
fies him; for his office is not either lucrative or mercenary ; gratuitam, certe 
_ - integram, et abſtinentem omni lucro preſtare fidem debet, Il. 38. F. de neg. geſt, 
Therefore he is not entitled to demand any thing for the time, the pains, or the 
thought he ſpent on the affairs of his friend. Theſe, however valuable they have 
been, he is preſumed to employ: out of friendſhip atone. All, he is entitled to 
demand, is {imple indemnity. - „ 4 
Nay he is not entitled to demand ſo much, t) if he has intermeddled with the 
affairs of another, after he was exprelsly forbidden by him whom they concerned, 
to intermeddle with them, J. ll. C. J. 8. § 3. F. de neg. geſt. even tho he 
hath managed them ever ſo well ; for he will be preſumed, fince he inter- 
meddled after he was exprelsly: forbidden to do it, to have renounced any right 
be had to demand to be reimburſed, and to have laid out his money ' animo 
. donandi. And 2) a negotiorum geſtor is not, in any caſe in which he negotiated 
animo denandi, or pietatis cauſa, fine animo repetendi, entitled to demand to be re- 
imburſed ; becauſe he does not, in theſe caſes, mean to aſk it, J. 27. F 1. 34. 


44. V 1.11.13. 15.*C. de neg. geſt. 


$ 689. Such are the obligations and the rights both of him whoſe affairs are 


negotiated, and of him who negotiates them. Theſe rights and obligations, it 
is plain from the common principles of law, muſt be reſpectively eff ectual to them, 
Therefore each of them muſt have his action for getting them made effectual to 
him. That, which he whoſe affairs are negotiated has, is in the Roman law called 
actio negotierum geſtorum directa. It is an action which he, whoſe affairs have been 
negotiated, or his repreſentative, is entitled to bring againſt the negorzorum geſtor 
or his heir, in order to get him decreed and compelled to fulfil all the obliga- 
tions, under which he brought himſelf by his negotiation (5 687.). That, which 
the negotiorum geſtor has, is called actio negotiorum geſtorum contraria. It is an 
action, which the negotiorum geſtor, or his heir, is entitled to ſue againſt him 
whoſe affairs he utiliter geſſit, or his heir, in order to get him decreed and for- 
ced to indemnify or to reimburſe him. | i, 


F 
Of the Rhodian Law de jactu. 7 
$ 690. PHE Rhodians were in antient times a trading people, had an exten. 


ſive commerce, and were for ſome time poſſeſſed of the empire of - 
ea, Hence they were, like other commercial nations, obliged by neceſſity ww 
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* as by intereſt to give particular attention to their nautical law; and founding 
| it on principles, which were at the ſame time agreeable to equity ard proved by ex- 
perience to be promotive of the intereſt of trade, brought it thereby to conſi- 
derable perfection. Thus the Rhodian laws became famous; thoſe nations, who 
have applied themſelves to trade, have made om he meaſures by which they 
determine many of their diſputes about maritime affairs; and not the Romans 
alone who were late of applying themſelves to it, but the moderns, who 
have carried commerce to an extent ſo prodizious that the antients ſeem not 
to have ever dreamed of it, have adopted them into their ſyſtems. The one de 
jaGu, of which this title treats, is particularly remarkable among them. 

Ships are at ſea expoſed to many dangers, ariſing from ſtorms and from other 
cauſes. In order to avoid them, it is neceſſary, on many occaſions, to part with 
a part of the cargorather than loſe both the ſhip and all the goods contained in her. 
One caſe, in which this muſt be done, is when a ſhip that is overloaded, hap- 
pens to meet with a ftorm and is in danger of being caſt away, becauſe ſhe is 
overloaded. In that caſe common prudence dictates that part of the cargo 
ought to be thrown overboard, in order to lighten her, if there are hopes of ſa- 
ving by this means both her and the remainder of it. For it is better to loſe 
a part than to loſe all; of two.evils, one of which "muſt neceſſarily be borne, the 
leaſt ought always to be choſen, Hence the goods of ſome particular perſons muſt 
in this caſe be made a facrifice, and muſt be thrown overboard in order to pre- 
ſerve thoſe of others. But it would be iniquitous to let the loſs fall on the owners of 
theſe goods alone: for they are ſingled out becauſe it is more convenient to 
the part with them than with -any others in the ſhip; are thrown overboard in or- 
1ed, der to preſerve the reſt; and if they had not been ſacrificed, all, both the ſhip 
he and the cargo, might have periſhed. For theſe reaſons the Rhodians enacted 


ter- their celebrated law de jactu; by which they declared, that in all caſes, in which 
ight goods belonging to any particular perſons ſhould be thrown overboard for the 
nimo common ſafety, in order to lighten a ſhip and to preſerve it and the remainder 


ated of the cargo, the loſs ſhould not be borne by thoſe individuals alone, but ſhould 


fe- be made up to them by a general contribution made ſo as to cauſe the loſs to fall 
34. proportionally on all thoſe who gain by the ejection, /. 1. F. de leg. Rhod. equiſ- 
HW [imum enim eſt, commune detrimentum fieri corum, qui propter amiſſas res aliorum, con— 
are WI /ecuri ſunt, ut merces ſuas ſalvas haberent, l. 2. p. F. de leg. Rhod. 

| From hence it is evident, that, in order to make room for this contribution, 
it is neceſſary, I. That goods be thrown overboard, and a loſs be ſuſtained. 
II. That they be thrown overboard, and the loſs ſuſtained for the common ſafe- 
ty, in order to fave both the ſhip and the reſt of the cargo from a danger that 
threatens to be fatal to both. III. That they eſcape this danger, and be ſa-— 
ved, IV. That the contribution itſelf muſt be made fo as to fall proportion- 
ably on all thoſe whoſe goods are ſaved by the ejection; and to repair the damage 
luſtained by the owners of the goods thrown overboard. From which axioms 
It will be eaſy to ſhew 1) the caſes in which this contribution is made; 2) the 


ner of proportioning it among all the contributors. 

9691. In order to make room for the contribution, it is neceſſary, 1) that 
goods be thrown overboard and a loſs be ſuſtained (& 600. ax. I.): for the inten- 
tion of this law is to repair loſs. Therefore a loſs mult be ſuſtained by ſomebo- 


Paired. | 8 | 
Hence if the goods, which were thrown overboard, are afterwards recovered 
either by accident or by labour, the contribution ceaſes either totally, or partial- 
lv, J. 2. § 7. F. de leg. Rhod. It ceaſes altogether, if no loſs is ſuſtained, if 
the goods are not made worſe ; particularly, if they are not made uſeleſs, but are 
rendered only leſs valuable than they were; for the damage, which is done them, 
$ the loſs ſuſtained, and is that which muſt be repaired, | 
1 15 | Therefore 
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perſons who do, and who do not contribute to it; 3) its amount; 4) the man- 


dy; for if none is ſuſtained by any body, there is none which can be re- 
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Therefore there is no place for demanding a contribution to be made, if the 
goods were not thrown into the ſea, but put into a boat, and came ſafe to land; 
becauſe the owners of them cannot, in this caſe, ſay they have ſuſtained any 
loſs. — auth | 
* Nay, tho the goods have been thrown into the ſea, there are no pretenſions 
for making it, in caſe they either are recovered by divers, or come by any other means 
ſafe to land; becauſe neither in this caſe can the owners of the goods thrown-over 


board ſay, they have ſuſtained any loſs. Indeed in all cafes, in which either the goods 


have been damaged by the water, or the owners of. them have been put to any 


extraordinary expence in recovering them, or have ſuffered any extraordinary 


loſs, v. g. by loſing the opportunity of a good market, a contribution, propor- 
tionable to the loſs ſuſtained by them, muſt be made; for every loſs ſuſtained for 


the common ſafety, and ſuch muſt every loſs that ariſes from dangers, to which 


the goods were expoſed for the common ſafety, be eſteemed to be, ought to 
be taken into account, and repaired to thoſe who have ſuſtained it. 

If loſs is ſuſtained, 'it is no matter, in what manner, in what place, or at what 
time it be ſuſtained ; whether the goods have been thrown overboard in the 
open ſea, near land, or about the entrance of the harbour ; whether they were 
thrown inte the ſea and were thereby loſt, or were put aboard a boat in order to 
be carried to land, and were loſt along with it; whether they were thrown over- 
board during a ſtorm or at any other time; whether they were loſt immediate- 
ly, or only ſome time after they parted from the ſhip. In ſhort, it is no matter 
how, where, or when the loſs is ſuſtained, J. 4. P. fe cod. provided it be ſuſtain- 


ed for the common fatety. _ 


This principle is fo juſt that the law hath extended it to all caſes, in which a 
los is ſuſtained for the common ſafety, tho it ſhould not be by an ejection ; for 


inſtance if certain goods, by being expoſed in order to make the ejection, have 
been damaged either by the water or otherwiſe, this damage muſt be made up 
to the owners of them, provided they were neceſſarily expoſed to ſuffer the 
damage for the common ſafety, J. 4. H ult. F. de leg. Rhod. In the fame manner 
if it has been neceſſary to cut a malt, cable, or part of the tackle of the ſhip 
in order to preferve her, this loſs muſt alſo be repaired to her owner; for it was 


ſuſtained for the common ſafety, J. 3. V. cod. 


The end which the Rhodian law has in view, and the principles which reign 
in it, are ſo equitable, aud ſo applicable to every caſe ſimilar to thoſe which fall 


directly under the words of it, that it is not confined to loſſes borne for the com- 
mon ſafety, in order to preſerve the thip from dangers ariſing from ſtorms or 


from ſtreſs of weather, but extended to every loſs ſuſtained in order to preſerve 
the ſhip and her cargo to the owners of them from any ſort of danger, which 
threatens them at ſea. For the diſpoſition of the law ought to be the fame in 


all caſes, in which it is reaſonable it ſhould be the fame. Ubi eadem eſt ratio, 


ibi eandem oportet efſe juris diſpoſitionem. Hence if the danger ariſes not from a 
ſtorm, but from ſome other cauſe, and, in order to extricate the ſhip and the 


cargo from it, a loſs is ſuſtained by ſome perſons, who either belong to the ſhip 


or have goods in her; this loſs, ſince it is ſuſtained for the common ſafety, mult 
be made up to thoſe who have ſuſtained it. Suppoſe, for inſtance, the part of 
the cargo, that belongs to one, to be given to pirates in order to redeem the ſhip, 
and the remainder of the cargo from them ; ſuppoſe one to have paid 
money for the ranſom of the ſhip; or to be carried away priſoner, to 
be detained a hoſtage for the payment of the ranſom-money, and to be 
obliged to pay it; in all theſe caſes, a loſs is ſuſtained by a particular perſon 
for the general ſafety. Therefore it mult be borne not by him alone, but by al 
thoſe who would have ſuffered; if he had not, J. 2. 3. F. de leg. Rhod. Ho. 
29th June 1710, Richie. In general, it may be affirmed to be a general principle, 
that every loſs ſuſtained by particular perſons muſt be made up to thoſe indi- 
duals, on whom it has immediately fallen; provided they ſuſtained it for the gene- 


kal ſaſety. 


d 092. 
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692. For in order to make room for a general contribution, it is not e- 
nouzh that one hath met with 106 ; he muſt 2) have ſuſtained it for the common 
ſafety, in order to ſave both the ſhip and her cargo from a danger, that threatens 
to be fatal to them both. For the obligation, which lies on thoſe whoſe goods 
are ſaved, to pay a ſhare of the contribution, ariſes from hence, that they are pro- 
ited at the expence of thoſe whoſe goods are thrown overboard, or who have 
ſuſtained a loſs ; proprer amiſſas res aliorum conſecuti ſunt, ut ſuas ſalvas haberent, 
I. 2. F 1. F. de leg. Rhod. If therefore theſe not only do not, but it is not even 
intended that they ſhould receive any benefit by the ejection, no claim can be made 
by the others to reparation of their loſs; becaule the reaſon of the obligation ceaſes. 

Hence a contribution needs not be made on account either of loſſes that are 


merely accidental, and proceed not at all from deſign, or of ſuch as ro from 


another than that of acting for the common ſafety. Ms 

In thoſe caſes, in which one happens to meet with an accidental loſs, nobody 
can be bound to make it up to him; for nobody reaps any benefit from it. Nems 
caſum preſiat. Every body is expoſed to accidental loſſes; nobody can be liable 
to make theſe up to him who meets with them; becauſe he, who has met with 
them, cannot point out any particular perſon, who hath'cauſed him to meet with 
them, Every body therefore is equally guilty and equally innocent with every 
other. So the obligation cannot be faid to lie on any particular perſon : there- 
fore it lies on nobody; for an obligation, which lies not on ſome particular per- 


ſon, lies in reality on nobody. The loss muſt therefore be borne by thoſe to whom 


the goods, that are damaged, belong. 

Hence if the ſhip has ſuffered through ſtreſs of weather, if it has loſt any of 
its maſts, fails, cables, or anchors, if it has ſprung a leak ; this loſs needs not be 
repaired by a general contribution, becauſe it was merely accidental. The owner 
of the ſhip cannot ſay, that it was fiiftained removendi communis periculi cauſa. Be- 
des, the owners of the cargo reap no benefit from it. A ſmith, who 
had happened to break his hammer, might as well, the law ſays, 285 to have 
the loſs of it made up to him by the perſon who employed him, J. 2. & 1. J. 5. 
b. J. 6. 7. F. cod. In the ſame manner, if any part of the cargo happens to be 
damaged either by the ſea- water or in any other accidental way, for inſtance, by 
the badneſs of the veſſels that contain it, he, to whoſe goods this loſs happens, 


ls not entitled to get it made up by a general contribution, . 2. 3. 5. J. 4. 
th Ld $13, F. cod. 


to proceed from deſign, there is no cauſe for making a general contri- 
bution, . provided the loſs proceeds from another defign than that of acting 
for the general ſafety. For it is loſs ariſing from this deſign alone, that 
fals under the Rhodian law, and is meant to be repaired by it. Loſs, pro- 
ceeding from other views than that of the general ſafety, may be got repaired other- 
Wiſe by thoſe particular perſons, from whoſe deſign it proceeded, For inſtance, 
If it proceeded either from the fraud or from the careleſsneſs of thoſe employed 
to navigate the ſhip, whether maſter or ſailors, reparation of it may be had ei- 
ther from the maſter ; for he is anſwerable not only for himſelf, but for thoſe em- 
ployed by him; or from thoſe, who have done the damage, for they muſt be 
anſwerable for themſelves. If it proceeded from paſſengers, or others who were 
not employed about the ſhip, the maſter was by the Rhodian law made liable ex 
quaſt contractu, on the edit Nautæ, caupones, ſtabularii ut recepta reſtituant ; but it 
b doubtful whether he would by the Scotch be held to be bound to repair it. 
Upon the whole it is ſuch loſs alone, as is ſuſtained for the common ſafety, in 
order to preſerve the ſhip and cargo from a danger, that threatens to be fatal to 
them both, which muſt be made up by a general contribution. | 
It is plain, that it is a queſtion of fact, whether the ſhip was or was not threa- 
tened by a danger of this kind. Therefore, like all facts, it muſt be proved. 


The perſons, moſt proper for proving it, are thoſe who were aboard at the time, 
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In thoſe caſes, in which the loſs is ſuppoſed not to be merely accidental, but 
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at which the ejection was made or thing done, on account of which the contri- 
bution is demanded, and were ſkilled in naval affairs. Thele are the maſter of 
the ſhip, the ſailors belonging to her, and any other ſea-{aring men that happened 
to be aboard. But others may have ſeen the ſhipfrom the ſhore, may have been 
near her on ſea, may depoſe to the ſtate of the weather and to her diſtreſsful 
condition. The Law therefore will not reject their evidence, but will allow ever 
one to be examined who can give light to the controverſy : for all which the law 
minds, is the credibility of the witneſſes and of their teſtimonies ; and it will believe 
any credible evidences, who depoſe, that the ſhip was in danger, and that the e- 
| jection was a prudent meaſure. But it may appear that it was an impru- 
dent, a raſh, or a needleſs one, and that it was done wantonly: in this 
caſe thoſe, from whoſe wantonneſs it proceeded, mult be alone liable to repair the 
loſs; eſpecially if the reſt, who were aboard, remonſtrated againſt it. For, if 
they did not remonſtrate againſt it, but allowed it to be made, they ſhould be 
preſumed to have acquieſced in the meaſure, and to have bound themſelves to 
contribute to make up the loſs. | 
$ 693. It is neceſſary 3) in order to make way for a general contribution, that 
the ejection anſwer the end for which it was intended, i. e. that the ſhip eſcape the 
danger threatned her, and come ſafe to land. For it it does not eſcape, but hap- 
pens to periſh or to be caſt away, a contribution cannot be demanded; becauſe 
[thoſe whoſe goods were thrown overboard, or who ſuſtained the loſs removendi 
communis periculi cauſa, and thoſe whoſe goods were left in the ſhip, are now in 
puri cauſus and if the goods of the former had not been thrown overboard, 
but remained in the ſhip, they would have periſhed as well as the reſt, There— 
fore no contribution can be demanded, unleſs the ſhip comes ſafe to land. 
Hence goods which were not thrown into the ſea, but being put into a boat, | 
-in order to lighten the ſhip and to have ſome chance of being brought ſafe to 
land, have happened to be ſo lucky as to get to ſhore, are not bound, tho the 
{ſhip ſhould happen to periſh, to contribute for thoſe whoſe goods were loſt in 
her; becauſe they cannot be ſaid to have been pat aboard the boat, in order to 
fave a ſhip, which is loſt. Beſides, the ſhip did not run any riſk for them ; but 
they for it. They were put aboard the boat, and were committed to the mercy 
of the waves, when there was perhaps little proſpect of their ſafe arrival on 
land; the ſhip had ſome chance of being able to ſtand it out, but there could 
be but faint expectations of the ſafety of the boat. So thoſe, who were expoſed 
to the leaſt riſk, ought not to demand a contribution from thoſe, who were ex- 
poſed to almoſt certain deſtruction. *Tis otherwiſe, if both the ſhip and the 
boat happen to periſn, and ſome of the goods belonging to the ſhip happen ei- 
ther to be ſaved or to be recovered. In this caſe thoſe, whoſe goods are ſaved, 
muſt contribute fer thoſe, whoſe goods were thrown over board, as much as they 
would have been obliged to contribute, if all, both ſhip and cargo, had been fav- ] 
ed, and they had never had aboard more goods than they have recovered. For 
equity will not allow them to contribute for goods, which they have loſt “, . 
„ leg. Rhod. q 
$ 694. All thoſe who gain by the ejection, qui propter amiſſas res aliorum cou. 
ſecuti ſunt, ut merces ſuas ſalvas baberent, are bound to contribute to make up 
the loſs ſuſtained by thoſe, whole goods were thrown overboard, J. 1. J. 2. 5. 
§ 2. F. de leg. Rhod. So that we have nothing to do but to enquire who ale | 
thoſe that gain, in order to diſcover who are thoſe that contribute. mk” 
Hence it follows 1) that the owner of the ſhip itſelf muſt contribute: for he 15, 
in an eſpecial manner, profited by the ejection, ſince it is to be preſumed preſun-$ 
ptione juris et de jure to have been-owing to it, that the ſhip did not periſh, but 
| | gol | 
ft moſt be remarked, that if part of the goods thrown overboard is recovered, they muſt be taken into 


the account; for they cannot be ſaid to be loſt. Therefore the loſs ſuſtained muſt be eſtimated by deducting 
the value of them from that of thoſe, which have not been recovered. 
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got ſafe to land, J. 2. F 2. F. d. lg. Rhod. 2) that the owners of the goods, 
which are contained in the ſhip, and have been brought ſafe into port, mult con- 
tribute, J. 2. § 2. J. cod. For it is evident, they are profited by the ejection; 
fince, if it had not been made, the ſhip would have probably ſunk, and they pe- 
riſhed along with it. I ſay the owners of thoſe goods which have been brought ſafe 
into port + for thoſe whoſe goods have not, notwithſtanding the ejection, come ſafe 
into the harbour, may be exempted from the contribution either altogether or in 
part ; or it may happen, that a contribution muſt be made for them. They are 
exempted from it altogether, in caſe they loſe all their part of the cargo; for 


inſtance, if it is accidentally deſtroyed or rendered worth nothing: they are ex- 


empted from a part of it, if their goods are damaged ; for they muſt contribute 


according to the value of thoſe goods which they bring into port &: and a con- 


tribution is made for themſelves, in caſe the damage ſuſtained by them was oc- 
caſioned by the meaſures taken for the common ſafety ; for that loſs muſt be 
made up to them. 3) Thoſe, whoſe goods were thrown overboard, and were 
loſt removendi communis periculi cauſa, in order to prevent the common danger 
which threatned them, muſt themſelves alſo contribute. Not that they are bound 


to pay any thing out of their pockets, but that they are not entitled to be fully 


reimburſed for the loſs which they have ſuſtained, or to receive from thoſe, 
whoſe goods are ſaved, the full value of the goods they have loſt. That would 
be iniquitous ; for it would be to make thoſe, whoſe goods were thrown ovet board, 
ſuffer 16 loſs, and thoſe, whole goods were ſaved, ſuffer al of it. Therefore 


thoſe, whoſe goods were thrown overboard, are entitled to demand as much leſs 


than that value, as would have been equal to the difference between it, and the 


ſhare which it would have been obliged to pay of a contribution amounting to 


the full value of the goods thrown overboard. For the value of the goods 
thrown overboard muſt be taken into the computation ; and by deducting from 
it that part of a contribution equal to itſelf, which it would have fallen to its ſhare 
to pay, the remainder is the amount of the contribution which muſt actually be 
made, and of the ſum which thoſe, who have ſuſtained the loſs, are entitled to 
receive. Call the value of the whole ſhip and cargo a; the amount of the loſs 
ſuſtained for the common ſafety Y, the proportion, which it would have fallen 
to the ſhare of thoſe who have ſuſtained the loſs b, to have paid of a contri- 
bution equal to b, x; then - is the true ſum which thoſe, who have ſuſtained 
the loſs, are entitled to draw. „ 
695. From hence it is evident, who are not bound to contribute; to wit, 


ejection; their goods might have periſhed, ſuppoſe no ejection had been made. 


overboard, cannot be counted among thoſe who do not gain by it: for they gain 
this by it, that they are entitled to get a general contribution made for them, in 
order to repair the damage ſuſtained by them removends communis periculi canſa, 
. 2. 12, F de leg. Rhod, 

{ 696. The amount therefore of the ſum to be contributed is not the 
total value of the loſs ſuſtained, but a ſum leſs than that by a quantity equal to 
the ſhare, which it would have fallen to thoſe, who have ſuſtained the loſs, to 
pay of a contribution equal to the total amount of the loſs ſuſtained. 

Any one, who has the ſmalleſt knowledge of the principles of common equity 
and common arithmetic, will eaſily ſee, how this amount may be inveſtigated, 
and how it muſt be proportioned among all thoſe who are bound to contribute, 
according to the rules which have been explained. | 


When I ſpeak of bringing them into port, I mean not any port, into which they may happen to be put 
either by accident or by ſtreſs of weather, but that at which they are deſigned to be landed ; becauſe then, and 
dot till then, can they be ſaid to be in loco tute, or to have been ſaved, 
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thoſe alone, who gain nothing by the ejection, i. e. thoſe whoſe goods happen to 
perith before they come to port: for they cannot be ſaid to have gained by the 


But it is plain from what has been ſaid, that thoſe, whoſe goods have been thrown 


For 
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For, in the firſt place, the amount of the loſs: ſuſtained, or the value of the 


goods thrown overboard, muſt be aſcertained. That is done by eltimating them 
not at the price at which they were bought, /. 2. 5 4. F. cod; but at that which 
they would have given in the market in which they were intended to be ſold. 
The reaſon for which they are eſtimated at that rate is, becauſe that price is the 
true amount of the loſs ſuſtained by the owners of them: for they are deprived 
of the advantage of ſelling them ; the want of the profit, which they would have 
made in this way, is loſs ſuſtained by them ; the others, whoſe goods were p 
have the benefit of ſelling their part of the cargo. Therefore in order to 

ſerve equality between them, the goods thrown overboard muſt be valued at the 
price at which they could be ſold. For it is intended by the law, that thoſe, 
whoſe goods have been thrown overboard, make not either profit or loſs by the 


contribution made for them, but that they be put on an equality with thoſe whole 


goods are ſaved, . 3.8 4. Ho, de leg. Rhod. 


Then the amount of the hip. and of all the goods fixed; in her, muſt be af. 


certained. Theſe muſt alſo be valued at the price, at which they can be fold; 
becauſe they are of ſo much value to their owners. Into this computation are 
brought not only the ſhip, but all the goods faved in her; no matter of what ſort 


they be, provided they admit of a pecuniary value. Hence the very remainder | 


of the proviſions muſt be valued, if any overplus remains after the com- 
pletion of the voyage; for theſe as well as the other things ſaved in her are ca- 
pable of being ſold for a price, and muſt therefore be held to be gain made by 
the cjection. For the ſame reaſon the clothes of thoſe in the ſhip, not thoſe a- 
lone which are not, but thoſe which are worn by them, muſt be valued ; for theſe 
alſo admit of a pecuniary value. But the men in the ſhip are not taken into the 
account; for they admit not of a pecuniary value. Beſides, the loſs ſuſtained is 
not of lives but of goods; thoſe, who remain alive, are all in pari caſu in this 
reſpect ; juſtice and the Rhodian law allow not of throwing men overboard, in 
order to prevent the greateſt loſs ; and thoſe who die are always held to loſe their 
lives in the ordinary courſe of nature. Indeed, if it was confiſtent with the prin- 
ciples of the law of Scotland to ſuppoſe that there were any flaves ſaved in it, they 
would fall alſo to be valued: and the owners of them would be obliged to con- 

tribute for them ; for they are capable of being valued by money. In this man- 
ner, the total amount of the value of the (tp, and of all the goods ſaved in her, 
muſt be inveſtigated. 

This Jum muſt next be added to the amount of the loſs ſuſtained, or of 
the value of .the goods thrown overboard, that amount which was firſt aſcertain- 
ed: the ſum ef theſe is equal to what I {hall call the original value cf the ſhip 
and of all the cargo. 

Laſtly, the ſhare of the contribution, which would fall on the owners ol the 
goods thrown overboard, ſuppoſing all the loſs ſuſtained by them was to be fully 
made up to them, or, ſuppoſing what comes to the fame thing, the ſum to be 
contributed to be equal to the ſum of the loſs, muſt be invelfigated. This is 
done by a ſimple operation founded on the rule of three. For it is only ſtating 
the queſtion thus, If the original value of the ſhip and of all the cargo (which 
J ſhall ſuppoſe to be 100, or "ſhall call x) gives the ſum to be contributed, i. e. 
the whole loſs ſuſtained (which ſuppoſe to be 10, or call y); then what will the 

value of the goods thrown overboard (which ex hyporheſi IS 10, and is equal to )) 
give? the auer of the queſtion is plain. It gives the quotient that is inveſti- 
gated, when the product found by multiplying / the amount of the loſs into the 
Ann of the contribution, or by ſquaring the amount of the loſs ſuſtained, 
is divided by the original value of the {hip and of all the cargo; that is, on the 
foregoing data, precilcly 1: for 10 multiplied by 10 gives 100 for the product, an 
this product divided by 100 gives unit for the quotient. So that the ſhare of the 
the contribution, that would fall to be paid by the owners of the goods thrown 
overboard, may be repreſented generally in Algebraic characters thus to be 2=- 


3 
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In order to diſcover the true ſum, that muſt be paid to thoſe who ſuſtained the 
loſs, this proportion, which would fall to be paid by the loſers themſelves, and 
is expreſſed by 22, muſt be ſubſtracted from ), the total amount of the lok. 


For thoſe, whoſe goods were thrown overboard, it is not reaſonable, ſhould bear 
no part of it; they ought to loſe ſomething as well as all the reſt. But they bear 
their proportionable {hare of the loſs, when they draw a ſum leſs than the total a- 
mount of it, by a quantity equal to the ſhare, which it would have fallen to 
_ themſelves to have paid, of a contribution equal to the total amount of the loſs 
ſuſtained (F 694.), that is, if they receive 10—1, or 9; or generally, if they re- 
ceive y—22., This ſum therefore, expreſſed by , is the contribution which 
muſt be made and muſt be paid to them. . 
It muſt be proportioned among all thoſe whoſe goods were ſaved by the ejec- 
tion, according to the value of the goods each of them has got ſafe into port. 
So the ſhare, which each of them is bound to pay, may be inveſtigated by a very 
ſimple operation. The queſtion may be ſtated generally thus, If the amount of 
the value of the ſhip and of all the goods ſaved in her (call it a) gives the con- 
tribution to be made (which is expreſſed by -), what will the value of that 


part of the cargo ſaved, which belongs to any one of the owners of it (call it 5), 


give? The anſwer is plain; It will give, 
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In this way the proportion which falls to be paid by every individual owner of 
any part of the cargo ſaved, may be eaſily inveſtigated, and may be expreſſed in 
general terms. „ = 
$ 697. Each of theſe being bound to pay his proportionable ſhare ; therefore 

thoſe, who have ſuſtained the loſs removendi communis periculi cauſa, muſt have 
a perſonal action againſt each of thoſe whoſe goods have been ſaved, in order to 
get him decreed and forced to pay his ſhare of the contribution. For they are 
not liable ſinguli in ſolidum ; each of them is liable to his own ſhare alone; be- 
cauſe they ought all to be on an equal footing, which they would not be, in 
caſe each of thoſe whoſe goods are ſaved was liable in ſolidum to him whoſe goods 
were thrown overboard ; he would thereby be in a better ſituation than they; 
for he would be inſured of ſuſtaining no more than his own ſhare of the loſs. 
Beſides, the principles, on which each of them would be made liable to him, 
muſt make him in his turn liable i ſolidum to the one, from whom he has recover- 
ed his full loſs, for his reimburſement, J. 2. $ 6. F. cod. And I call it a perſon- 
al action; becauſe the loſers have not either a hypothec on the goods ſaved, or 
a right of retaining them till the contribution is paid, or a right to oblige the 
maſter of the ſhip to fetain them, or to make him liable if he has not retained 
them, till it is paid. The law of Scotland knows no ſuch hypothec, no ſuch 
tight of retention, no ſuch right of making the maſter liable for neglecting to 
tetain. The intereſt of commerce makes it neceſſary the goods be, as ſoon as 
poſſibly they can be, landed ; and the property remains with the owners of them. 
So that the loſers can have no more than a perſonal action againſt each of the 
owners and his heirs, for their proportionable ſhares of the contribution. 
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PRINCIPLES of the LAW of SCOTLAND. 
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PART I. 


BOOK IX. 
TITLE'L 
0 Bae es. 


9698. HIS book treats of that reparation, which one is bound to make to 
another, becauſe he has done. ill to him (F 623.). Tis therefore 
neceſſary to begin it by explaining the nature of delinquencies, the 
obligations under which they bring the delinquents, and the rights which thoſe ac- 
quire who are hurt by them. 5 | 
A delinquency is a voluntary and unlawful action, by which one either offends 
* againſt the public, or hurts ſome private perſon, or does ill to both, and is there- 
fore bound not only: to repair the damage done by him, but alſo to undergo 
a puniſhment adequate to his offence.” From hence it is plain, I. That in order 
to conſtitute one a-.delinquent, it is neceſſary that he do an action. II. That 
this action be done voluntariiy. III. That it be an anlauwful one. IV. That by 
it ſome ill be done either to the public, or to ſome private perſon, or to both. 
V. That every delinquency implies an obligation on the delinquent 1) to repair the 
damage done by him, 2) to undergo upniſnment. 3 | 
9 699. By an action 1 mean ſomething, that is different from thought, and 
produces an external viſible effect. The thoughts of the heart being known to 
the Searcher of hearts alone, men cannot be called to account for them in foro 
mano; becauſe no human tribunal can have evidence of them. Cogitationis 
penam nemo patitur, I. 18. F. de penis (\ 76.). In order therefore to conſtitute one 
a delinquent, he muſt have done ſomething which produces an external effect, 
and falls under the obſervation - of mankind. | 


But 
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But every action, which one may happen to do, does not conſtitute him who 
does it a delinquent. In order to do this, it muſt be a voluntary action: for 


men are not either anſwerable or culpable for their involuntary ones; becauſe in- | 
voluntary ations are held to proceed not from moral agents, but from neceſſary l 
cauſes (F 14. 76.) 1 T c 
Nay, it is not enough that the action be voluntary; it maſt be alſo an unlaw- I 
ful one, that is, one which the law forbids to be done: for actions, which are not c 
forbidden by any law, either natural or civil, it is lawful to do. By conſequence, F 
one who does them cannot be ſaid to be a delinquent; becauſe he is not in any \ 
ſort culpable, ſince he is entitled to do them. 1 8 
8 7oo. The law forbids actions to be done, becauſe they are hurtful either to c 
the public, or to private perſons, or to both ; therefore in order to conſtitute a b 
delinquency, it is neceſſary, that ſome hurt be done either to the public, or to h 
ſome private perſon, or to both. For ſome actions tend to the Hurt of the public 0 
more immediately than to that of private perſons: for inſtance, treaſon againſt y 
the {tate, rebellion againſt the government, or conſpiracies for overturning the th 
liberty of one's country; theſe are crimes which are directed immediately not ſu 
againſt any individuals, but againſt the public, and by which hurt is not fo imme- bl 
diately done to the former as to the latter. No doubt, every crime tends either ol 
immediately or mediately to the hurt of both; becauſe the intereſt of private per- to 
{ons is intimately connected with that of the public, and the intereſt of the public it 
with that of private perſons. But there are crimes or actions, which are directed in 
immediately againſt the public, and by which individuals are hurt only conſe- 1 
quentially; there are others which are directed immediately againſt private per- m 
ſons, and by which the public is hurt only conſequentially. I may inſtance in ai, 
theft: it isa crime, by which the eftate of a private perſon is diminiſhed, and his | 
property is taken from him : ſo it tends immediately to the hurt of that private per- pr 
ton, from whom the goods are ſtolen. But ſociety could hardly ſubſiſt, unleſs . 
his property was ſecured to every man; it may therefore be ſaid to tend alſo 39 
to the hurt of the public. Indeed in this ſenſe all crimes tend, either medi- de 
-ately or immediately, to the hurt of the public; for it is the intereſt of the '4 
public or of ſociety that crimes be not committed. : 9 
$ 701. But the law does not forbid to be done any action, which one has a o& 
Tight to do: for an action which one has a right to do, can never be faid to 7 
be an unlawful one. Every one, who has a right, mult ſurely be entitled to ex- lin 
ercife it; he exerciſes it by doing that, which he has a right to do. If gy. 
he has a right to do it, it muſt be lawful for him to do it. But it can be no * 
delinquency in one to do that, which it is lawful for him to do (F 148.). There- * tl 
fore, ſuppoſe one to have hurt either the public or a private perſon, he will not, diſt 
if he had a right to hurt them, be held to be a delinquent; becauſe one, who cuo 
does a thing he has a right to do, is in no fort culpable. I may inſtance in ſelf- crit 
defence: one who defends himſelf againſt unjuſt force, is not culpable, provided Is ] 
he does not go beyond thoſe limits, within which the circumſtances of the cafe May 
ſhew he ought to keep; becauſe every one, who is unjuſtly attacked by another, \ 
has a right to defend himſelf againſt a danger, which immediately threatens him. a pr 
Vim enim vi defendere omnes leges, omniaque jura permittunt, I. 45. $4. J. 4. F. ad Wl 
leg. aquil. I. 3. F. de juſt. et jure. Indeed if he exceeds that, which the law calls dan 
moderamen inculpate tutele, he is guilty of a delinquency, he does wrong; becauſe 1s be 
he has no right to exceed it, J. 5. p. F. ad leg. aquil. | 3 i is 
$ 702. From hence it is eaſy to ſee who are and who are not capable of com- don 
mitting delinquencies; for every delinquency requires a capacity of diſtinguiſhing WW © " 
right from wrong. Therefore thoſe alone, who are capable of making this dif- Hes 
elit 


tinction, are capable of committing delinquencies. By conſequence, delinquents 
muſt have a ſtrength of underſtanding, ſufficient for enabling them to ſee that 
that, which they have done, is wrong; that they had no right to do it; and 
that they ought not to have done it. Hence ideots, madmen, and periows or 
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prived of the uſe, of ccaſon cannot be guilty of delinquencies, J ſt. R, I. c. 24. 
$ 1. 2. 3. 4. they may do actions by which others are hurt; but they cannot 
be culpable for doing them, becauſe they have not ſenſe to know, that they are 
doing wrong. For the ſame reaſon children, who have not maturity of judg- 
ment, muſt alſo be held to be incapable of committing crimes. It is impoſſible to 
determine the preciſe age, at which young people mult, in all caſrs, be preſumed 
pra ſumptione juris et de jure to be either capable or incapable of committing them. 
Much muſt depend on the character of the perſon and on the nature of the crime. 
Some children come to maturity af underſtanding ſooner than others; and ſome 
crimes are ſo atrocious, and ſo ſhocking. to. humanity, that it is impoſſible to 
believe one, who has any underſtanding at all, not ſto know that he ought not to 
have committed them: in theſe cafes therefore a great age is, not neceſſary for 
conſtituting, one a delinquent. Other offences, are ſo ſmall, that ane of tender 
years may well be preſumed to have not known, them to be. 9 fences. Ef Hence 
the law of Scotland hath not deſined any preciſe age, before Which one is pre- 
ſumed preſumprione Juris et de jure to he incapahle of committing delinquencies ; 
but hath left it to be determined. by the. judge, according to the circumſtances 
of every caſe, whether. he, ho is accuſed, ought, or ought not to be held 
to be capable of committing the crime laid $9; his charge. Aud in this 
it ſeems to have done well: for, it, would be;,d ingerouz 19, octety, to preſume 
innocence in all caſes, in which an action is:dqne by, one under. A certain age. 
'Tis true youth may, in many caſes, be a good reaſon for mitigating che puniſh- 
ment of a delinquent, or for condemning him to one leſs ſevere than that o/ 
dinary one, by which the law ordains his delinquency to be puniſhed 7. 
$7093. Delinquencies are divided into delicka vera et quaſi delicta. Delicta vera, 
1quencies, are * ſuch as are committed on deſign, with a malignant in- 
; Ku gas a determined : purpoſe,” or, as the Civilians expreſs it, ex dolo malo. 
By dolus again they underſtand * propoſitum delinquendi.” Quaſi delicta, as it were 
delinquencies, are thoſe, for which, tho they are committed without a malig- 
* nant intention and a determined purpoſe, he, who commits them, is however 
in ſome degree culpable.” ; Ihe Civilians ſay + they are * facta illicita, ſola 
culpa, ſine dolo admiſſa.” bat 5 1 Nit. 
Delicta vera, or proper delinquencies, are divided into delicta et crimina. De- 
linquencies ſtrictly ſo called are thole ſmall offences, which are conſidered as 
* tending to. the hurt of private perſons alone, and are therefore puniſhed by gentle 
* puniſhments.” Crimes are * thoſe atrocious offences, which. are ſubverſive of 
the peace of ſociety, and are therefore ſeverely puniſhed.“ It js impoſſible to 
diſtinguiſh them otherwiſe: for crimes and delinquencies are words uſed promiſ- 
cuouſly.in the law of Scotland ; they differ only as majus and minus; the word 
crime is applied to that which is more, and the word delinquency to that which 
ls leſs atrocious. So a delinquency may be called a ſmall. crime, and a crime 
may be called an atrocious delinquency. e 1 24 
\ 704. Every delinquent, whether he hurts by his delinquency the public or. 
a private perſon, offends againſt the laws of his country; for he does an action 
which it is unlawful to do. He muſt therefore be bound both to repair the 
damage done by him, and to ſuffer a punithment adequate to his offence. He 
is bound to repair the damage done by him, becauſe he had no right to do it; and 
it is more reaſonable that he ſhould bear it than the other to whoſe. property it is 
done. But he bears it by making reparation, or by paying out of his own pocket 
a much as is equivalent to the loſs ſuſtained by him to whom the damage is 
done. He is obliged to undergo the puniſhment, which the law appoints for his 
delinquency : for having offended agaiuſt the laws of his country, he muſt be 
bound to make ſatisfaction to thoſe 85 e he has offended. 2 
r NE TIES V. ide, 


See Mackguziz's crim. p. 1. tit. 1 $5. and MaTTH x us de crim. prolegom. c. 2. 92. 3. 4. 
+BY the antient law of Scotland it behoved the puniſh ment as well as the proſ-cution of a minor, who had 
ben gullty of felony, to be de'aved till he came of age 8 minor» ſeem to bave enjoyed even in criminal 


_ a privilege, ſomething like that expiained above, Sk. not, ad R. M. J. 2. c. 41,—R. M. J. 2. c. 42 
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ſides, the peace of ſeciety aud the intereſt of every member, of it require that 
crimes be puniſhed, negque impunita maleficia eſſe por tet, hig G. . 9d; lg. 
Aquil. 4610825 0 »» 6} 3} 2 18 K 21 to bibo of Soi 9 2itl e. }; 
The damage done by every delinquency cannot be ſaid tothe patrimonial :. for 
one may be hurt; by delinquencies, in two ways: either his eſtate may be diminiſſ. 
ed, and his property taken from him; or a wrong may be done him without 
any immediate diminution of his eſtate. In the firſt caſe it is plain, that the de · 
linquent diminiſhes the value of the eſtate of him againſt whom he offends; 
therefore the loſs ſuſtained admits of a preciſe pecuniary eſtimation; by conſe- 
quence, it is reparable. In the ſecond the eſtate of him to whom the wrong; is done, 
cannot be ſaid to be immediately diminiſhed, or rendered leſs: valuable than it was; 
for no part of it is affected by the delinquent : damage however may be ſaid to 
be done it conſequentially ; for one, who meets with an injury, may, if he bears 
it tamely, ſuffer in his character, may become aſhamed. to appear before the 
world, may loſe ſpirits to manage his buſineſs, and may thereby ſuſtain great lok. 
This damage therefore he mult be entitled to get repaired. The reparation, to 
which he is entitled, it is plain, cannot be a preciſe thing, for he has not ex Hy- 
potheſi loſt money or goods of a determinate value; it muſt be left to be determined 
by the judge according to the condition of parties, and to the circumſtances 
of the caſe; and reparation may be made not by money alone, but in other 
Ways * | 4 | 


5705. From hence it is plain, that every delinquent is by his delinquency ſubject- 
ed to two actions. He has done damage to a private perlon ; therefore one of them 
is an action which lies to the private party, who has been hurt, for recovering repa- 

ration of the damage fuſtained by him. He hath alſo tranſgreſſed the law, and 
violated the tranquillity of his country; he muſt therefore be liable to be pro- 
ſecuted ad vindictam publicam, in order to be made ſuffer the uniſtment of his 


crime. : p e ee tnf 
As ſoon as the damage ſuſtained by the private party is made up to him, all 
the effects, which the delinquency has had upon his affairs, are at an end; and 
he is not more intereſted in the future conduct of the delinquent or in preven ing 
him from tranſgreſſing for the time to come, than any other member of the com- 
monwealth. The reparation therefore of his damage is all, which the private 
party is entitled to demand; and he is not ſuppoſed to be immediately intereſted 
in getting the delinquent ↄpunfi⅛ꝗ7aed. For the tranſgreſſion of the law affects not 
him more than any other; 'tis the public which is offended by it; and 
every individual is held to be equally injured with every other. is therefore 
the public which is properly entitled to proſecute the criminal ad windifam publi- 
cam. But expence, trouble, and obloquy often attend criminal proſecutions ; 
and every member of ſociety is not qualified to judge of the propriety of com- 
mencing them, or capable of conducting them with prudence. Beſides, few 
people hear of the commiſſion of crimes; and thoſe few, who do, might eaſiy 
either by acquaintance or by a falſe compaſſion be hindered from bringing the 
delinquents to puniſhment. It would be abſurd therefore to entruſt the power 
of proſecuting them to every one who chuled to do it, as criminals might, in 
that caſe, either by the negligence, the ignorance, the avarice, or the humani- 
ty of their accuſers be allowed to eſcape ; and the law has been obliped to de- 
part from the cuſtom which ſeems to have prevailed in antient times, before ex- 
perience had taught the nation the proper manner of adminiſtring juſtice, and to 
erect a proper officer, whoſe buſineſs it is to attend to this matter. The King 15 
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eſt rerum utilium menſura.“ 
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by theeopftitutiof 6f Biitain veſted with the executive power of the ſtate; he is 
the- gaardtan of his:peopte; and the proper avenger of wrong done them; and 
it is his province to provide officers for carrying the laws into execution. The 
conſequenee is, that he has alone the power bath of proſecutiug criminals in order 
to get them paniſte ad vindictam publicam, and of ſhewing mercy to them. 
Therefore the proper perſon, at whole inſtance a criminal can alone be proſecuted, 
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is he whom the law autheriſes to proſecute them in name of the King: that is, 
either his Majeſty's Advocate- general, or the procurator-fiſcal of every court 
which has a power db criminibus inquirendi, 1587, c. 7. | 
The two actions therefore, to which every delinquent ſubjects himſelf, lie to 
different perſons; and may be ſued; each of them, by that party to which they 
lie reſpectively, without the conſent of the other. Thus the private party may 
bring his action of damages without the concurrence and againſt the will of the 
fiſcal; and the fiſcal may bring his proſecution ad vindictam publicam, in order to 
get the delinquent” puniſhed and to obtain ſatisfaction to the public, without the 
concurrence and againſt the will of the private party, 1587, e. 77. But the 
individual, who is immediately injured by the delinquent, muſt be ſuppoſed to 
have in molt caſes a ſtrong deſire to fee him puniſhed, and be beſt acquainted 
with the circumſtances of the caſe ; therefore the law allows him, or if he is ſlain 
thoſe nearly connected with him, to proſecute the ' criminal: for others, who 
have either none or a remote connexion with him, are not thought to have any 
title to bring the proſecution. But it eutruſts the fiſcal with the ſole and abſo- 
lute power of determining, whether it is for the intereſt of the public that a cri- 
minal be proſecuted or brought to puniſhment ; therefore it allows not the private 
party to proſecute ad vindictam publicam without the concurrence of the fiſcal. For it 
does not hold him to have a proper title to inſiſt in the proſecution ; and all thoſe 
ſtatutes, which enact that it ſhall be lawful to certain individuals to proſecute 
criminals, mean no more than by ſtatutory and preciſe words to prevent diſputes 
concerning their titles to ſue: they imply, beſides, a limitation to thoſe individu- 
als alone, and a prohibition to all others to do it. The fiſcal therefore may refuſe 
his concurrence, and cannot be compelled to give it ; and without it the trial can- 
not proteec t. 858 5 | | 
Theſe two actions aim at different concluſions ; therefore they can have no 
effect upon each other, and the commencement of one of them hinders not the 
other from being brought. Thus one, who having been proſecuted ad vindictam 
publicam\has been either acquitted by his judges or pardoned by his Sovereign, is, 
notwithſtanding, liable to be ſued by the private party for his reparation. For 
circumſtances might extenuate the guilt of the criminal, and hinder him from be- 
ing thought to deſerve the puniſhment of the law, at the ſame time that there 
may not be wanting abundance of media on which to find him liable to make re- 
paration. In the fame manner one, who has been diſcharged of his obligation 
to make reparation, or has been found not obliged to make it, may be proſe- 


cuted ad vindictam publicam : for the evidence brought by the private party may 


have been inſufficient; the cauſe may have been improperly managed ; the 
Judges are not the ſame in both caſes ; the criminal ones may be convinced by 
the proof already brought ; or additional circumſtauces may be diſcovered and 
may be laid before them. e | 3 OY 
$706. It frequently happens that more perſons than one concur in committing 
delinquencies : therefore each of them muſt be liable in ſolidum for the conſe- 
quences of their crimes, that is, both to repair the damage and to ſuffer puniſh- 
ment. For the damage is done, and the offence given by each of them. Con- 
kquently, each of them muſt be liable to make reparation of it. He therefore, 
Who has'fuſtained"the damage, is entitled to ſue any one of them he pleaſes for 
reparation. But all, which he is entitled to demand, is reparation (5 704.); 
lierefore as ſoon as it is made him by any one of them, all the reſt are free; 
for the damage, which was done, amounted to a determinate quantity z and 15 
| 0 | who 
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who ſuſtained it, can demand no more than that quantity, becauſe he is entitled 
to get no more than reparation. But he gets full reparation, if he gets the qua. 
tity to which his damage extends. Conſequently, if he gets it from anyone of 
the delinquents, no matter from which of them, he is not entitled to aſk any 
| thing from the reſt. They therefore are freed from the obligation, under which 
1 they brought themſclves to repair the damage, and upon being ſued are entitled 
| to plead that reparation has already been made by another. Tis otherwiſe with 
the obligation, under which they lie to ſuffer - puniſhment; for every one of more 
delinquents offends againſt the laws of his country: conſequently every one of 
them muſt be liable to give ſatisfaction to the laws, for the. offence committed 
by himſelf; for every one of them is guilty of a ſeparate tranſgreſſion. Hence 
the reſt are (till liable to puniſhed, tho any one of them hath already undergone 
the puniſhment preſcribed by law : for he ſuffered not for the guilt,of the reſt, 
but for his own guilt alone, 16 44:06 | 


$ 707. One therefore, who has been injured by a delinquency, has a right to 

Hue for reparation of the damage, which he has ſuſtained. For this purpoſe he 

is entitled to bring an action of damages, in order to get the amount of them 

determined, the way aſcertained in which they ſhall be repaired, and the offender 

decreed to repair them. This action he is entitled to ſue againſt any or 

every one of the delinquents in ſolidum; and it lies not only againſt the delinquents; 

themſelves, but againſt their heirs, J. 7.4 2. J. 9. F. de cond. furt. — D. II. 385. 

13th June 1716, Sutherland. Fa. II. 183. For an action, brought in order to- 

get reparation of damage ſuſtained, is mere rei perſccutoria. Tis true, one is not 

entitled to recover from the heir of the delinquent more than {imple reparation, 

of the real loſs which he has ſuſtained; he cannot recover penalties from him, 

unleſs action was commenced againſt the original delinquent, and litiſconteſta- 

tion was made with him. If litiſconteſtation was made by him, he is held to 

have pleaded all the defences which he had both againſt the making of repara- 

tion and againſt beiug ſubjected to the penal conſequences of the action; theſe 

he hath ſuggeſted to his heir; and, as he was obliged himſelf to ſtand to the iſ- 

ſuc of the plea, and to the judgment which ſhould be given in it, this obliga- 

| | tion, like every pecuniary one under which he lay, muſt deſcend to his heir, Da. 

| 172. But, if the plea was not conteſted by the original delinquent, his heir is 

liable to ſimple reſtitution alone, becauſe he may be totally ignorant of many de- 

F _ fences which his predecefior could have pleaded to bar himſelf from being found 

3 liable either to penalties, or to more than ſimple reſtitution : aud he is liable to 

[| it, ne alieno ſcelere ditetur.; he poileſieth ſiue cauſa the property of another, and 

f is therefore bound to reſtore it (& 639.), /. wir. C. ex delict. def. in quant. her. 

| conven.—l,. 38. 206. F. d. r. j. -F. 5th July 1711, Lewar:.—7th Feb. 1712, Stu- 

| art. lis otherwiſe with the obligation to punithment. For nobody either can 

[ or ought to be puniſhed for the guilt of another; punitiunent is perſonal to the 

| delinquent alone. Conſequently, the heir of a delinqueat is not liable to it, 

K. M. J. 2. c. 55. $15. Sk. N. ad F 15.; no matter whether litiſconteſtation 
was or was not made with the original ofiender. N 


n 


Cf Injuries. 


§ 708. HE delinquencies by which dne is wronged may affect either his 
| character, his perſon, or his eſtate ; and may entitle him to ſue for 
reparation of the wrong or damage done to either of theſe. For one, whoſe cha- 
racter or whoſe perſon has been attacked, may be ſaid to be hurt or to ſuffer da- 
nk : | mage, 
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mage, as much as one whoſe eſtate has been diminiſhed, ?Tis true, wrong done 
to either of the former does not immediately take any thing out of the pocket 
of him!to whom it is done: but it makes one, who feels and has human paſ- 
ſions, have a high ſenſe of the injury done him; diſturbs the tranquillity of his 
mind, and may be attended with patrimonial damage (& 704.) . It muſt there- 
fore in ſome ſort be eſtimable by money. SH) S111 - JIST Sil, 5 

Thoſe delinquencies, by which one's eſtate is not diminiſſied, but his perſon 
or his character is hurt, are known, all of them, by ore general name of Tnju- 
rien; and one's perſon preſenting itſelf to view before his eſtate, theſe ſhall 
therefore be treated before thoſe by which damage is directly done to it. 

The word injury, in its moſt extenſive ſenſe, ſigniſies every unlawful action; 
every thing which is wrong, or is done wrongfully ; ome id, quod non jure fit, 
J. I. P. F. de imp. Thus CI cERO “ defines avarice to be Injurioſa appetitio ali- 
enorum. But in this title it is uſed in a more limited ſenſe, and is defined both b 
the Civilians, J. T. p. F. de inj. and by the Scotch lawyers t, to be the ſame 
thing with an font or contumely ; a word which is not expreſſive of the full 
meaning of it. . No doubt, every injury is an affront, but every affront cannor 
be ſaid to be an injury; the word afront is a ſofter one, and does not amount 
preciſely to the idea of an injury. For theſe reaſons it will be neceſſary to proceed 
in an analytical way, to inveſtigate a more proper definition of it. = 
HEINECCIVUs calls it * quodvis dictum factumve ad alterius contumeliam 


LL 
FE % 48 


dolo malo directum,' it. J. et F. de injuriis, But this is no more than a cir— 


cumlocution for an affront. CTC ERO, J. 4. a HERENN TUM, gives a much fuller 
and properer deſinition of it. Injuriæ, ſays he, ſunt quæ aut pulſatione corpus, 
aut convicio aureis, aut aliqua turpitudine vitam cujuſpiam violant.“ Vox, 
1. Com. ad ff. de injuriis, defines an injury to be * delictum in contemptum 
hominis liberi admiſſum, quo ejus corpus, vel dignitas, vel fama læditur dolo 
* malo:* and VINNTUs, Com. ad p. J. h. t. calls it omne dictum factumve, 
ad contemptum, infamiam, aut dolorem alterius directum.” ny 

By comparing theſe definitions together, and attending to the ideas which the 
word Injury ſuggeſts, it will be eaſy to fee, firſt, that every injury implies, 
that ſomething is done which it is wrong in him who does it to do; which he 
has no right to do: for that which one has a right to do, is not either a wron 
or an injury, ſince it is lawful to him to do it; every one, who has a right, be- 
ing entitled to exerciſe it by doing that which he has a right to do. Beſides, 
an injury is. a delinquency ; but it is eſſential to the idea of every delinquency, 
that he, who does it, had not a right to do it, (F 7o1.). Nullus videtur dolo 
facere, qui ſuo jure utitur, I. 55. F. de reg. jur. OE 
Secondiy; It is evident that, in order to make any thing capable of being held 
to be an injury, it muſt be'done out of a malicious intention, dolo malo, ct ani- 
mo injuriandi, on purpoſe to hurt him to whom it is done; the animus injuriandi 
being eſſential to the idea of an injury. Any thing, which one does without 
an animus injuriandi, cannot be accounted an injury; cum injuria ex affedu facientis 
conſiſtat. J. 3. 1. F. dei. 5 5 3 

Thirdly ; The wrong, which is done, muſt be done to ſome perſon or individual: 
for individuals are alone capable of receiving injuries. 

Feurthly ; In order to make one be ſaid to have received an injury, either his 
perſon muſt be violated, or his reputation muſt be hurt, or an atrocious affront 
muſt be done him. He muſt either be beaten, wounded, maimed or receive 
ſome other ſort of - bodily ill; or ſome thing hurtful to his character muſt be 
either faid or done; or he muſt meet with ſome ſignally contumelious uſage. 

But fifthly ; One is not, ſtrictly ſpeaking, ſaid to receive an injury, either : 
Fhen he is put to death, or when he rg of part of his eſtate. A* 

4 . ">=. 7 | rrue, 


* Lib. 4. ad Herenxun. ' EL Tf 
+ See Sir Gzorce Macxzxzig's treatiſe of the criminal law, title, Iijuriet. 
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true, it is in one ſenſe an injury indeed to be ſlain; but one who is put to death is 
ſaid to be murthered, and he who commits the crime is ſaid to be guilty of 


murder. One who loſes part of his eſtate is ſaid to ſuſtain damage ; and he, who 


commits the crime, is ſaid to commit either theft or robbery, or ſome other, 
which either has a name proper to itſelf, or is included under the general deno- 
mination of damnum injuria datum. | | 
From whence it is plain, that an injury may be defined to be © a wrong which 
is done one out of a malicious intention, and either violates his perſon, hurts 
or is at leaſt intended to hurt his reputation, or atrociouſly affronts him other. 
« wiſe, but does not either cauſe his death, or directly diminiſh his eſtate' *, 
This definition may be analyſed into the following axioms. I. Every injury is 
a wrong. II. It muſt be done to ſomebody. III. It muſt be done out of a ma- 
licious intention. IV. Either the perſon of him to whom it is done muſt be 
violated, or his reputation muſt be hurt, or at leaſt intended to be hurt by it, or 
ſome other conſiderable affront muſt be put on him. V. It does not either 
cauſe his death, or directly diminiſh his eſtate. From whence it will be eaſy to 
ſhew, 1) how injuries are divided; 2) who can do them; 3) to whom they can 
be done; 4) how they may be done; 5) what are the conſequences of them, af- 


ter they are done, i. e. how they are revenged, and what legal means has one, 


who has been injured, to get reparation made him for the injury done him. 
$ 709. Either the perſon of him to whom an injury is done is violated, or 
his reputation is hurt, or he is affronted by it (F 708. ax. 4.). Therefore one 


diviſion of injuries may be derived from the nature of the wrong that is done; 


and, in this reſpect, they may be divided into ſuch as are done to the perſon, 
R. M. I. 4. c. 5. $9.—c. 8. F 1. 2. 8. c. 39. 40. ſuch as hurt the reputation, 
and ſuch as import an affront, J. 1. $2. F. de injur. One's perſon may be hurt by 
being either beaten, wounded, maimed, or anywiſe violated. Thus one, whoſe 
chaſtity either is or is attempted to be violated, is faid to be injured, as well as 
one who has been maimed, R. M. J. 4. c. 5. & 9.—c. 8. F 1. 2. 8. One's re- 
putation may be hurt by any thing which reflects upon it, or detracts from it; for 
inſtance, by calumnious defamatory expreſſions, writings, or actions, by which 
either the morality of his character, his ability for exerciſing his employment, or 
his pecuniary credit is impeached: for an attack made - won any of theſe is a ſig- 
nal wrong, and may be attended with the worſt conſequences. One may be 
affronted by every thing, which redounds to his diſhonour, or marks contempt of 
him, tho neither his perſon nor his reputation can be ſaid to be hurt by it; for 
inſtance, by abuſive language, by threats of beating him, by violent attacks made 
on his houſe, and in every other way by which a contumelious contempt may 

be thewn of him. 355 
Injuries of the firſt ſort, thoſe by which one's perſon or body is hurt, may be 
called corporal; thoſe, by which the reputation is wounded, may be called defa- 
matory ; and thoſe, by which one is afironted, may be called contumelious inju- 
ries. 1 | 
One, who does an injury, may employ very different means to do it. Hence 
injuries may be divided, ſecondly, in reſpe& of the means employed by the inju- 
rious perſon in doing them. Corporal ones can be done, for the bodies of men can 
be hurt by ſuch actions F alone, as may immediately work upon them, i. : o 
| on” uc 


* I ſay, © or is at haft intended to hurt, becauſe one may intend, and may do every thing which he can do, 
to hurt the reputatian of another, without being able to effectuate his purpoſe. Thus one, whoſe character 
bears him ſuperior to calumny, will not really be hurt by the tongue of an infamous or inſignificant fellow, let 
him ſay what he will; he may however, upon being traduced, be ſaid to have received an injury, tho it hath 


not the effect which the injurious perſon intended it ſhould produce. For the latter intended to do the injury 3 


he uſed the means neceſſary for doing it; he did all that he could do to make it have its effect; the injury 
therefore is complete on his part; and it is no extenuation of his guilt, and cannot be pleaded as ſuch by him, 
that it hath not been actually followed by the conſequences which he intended it ſhould produce. If it hath 
not had its full and intended effects. no thanks to him. | 

+ By an action, it is plain, that in this place is underſtood ſomething different both from language, verbal 
expreſſions, words, or converſation, and from writ. I mean the ſame thing, which the Roman lawyers meant by 
the word res, when they (aid that all injuries are done aut re aut verbis. I. 1,4 1. F. de injure 
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ſuch alone as are done by the intervention and by means of the body, and pro- 


duce a viſible alteration and an external effect upon it : for things, that are cor- | 


poreal, can be affected by corporeal things alone *. Theſe may be called bodily 
actions. An action of this kind may be defined to be a voluntary motion, 


change, or alteration of one human body, which has an external effect, or pro- 


* duces a motion, change or alteration on another, either immediately by being it- 
{elf in contact with it, or mediately, by cauſing ſomething, with which it is itſelf 


in contact, to go into contact with it.“ For inſtance, a blow given with the 
filt is an injury done by an action of the firſt kind, becauſe it is given by the im- 
mediate contact of two human bodies: a blow given with a cane, a thruſt made 
with a ſword, a wound given by ſhooting a piſtol; theſe are injuries done by ac- 
tions of the ſecond kind, for they are given mediately by ſome thing cauſed by 
one human body, with which it is in contact, to come into contact with ano— 
ther. *Tis by actions of this kind alone, that corporal injuries can be done. But 
the reputations of men may be hurt, and afironts may be put on them, either 
by words, by writ, or by actions of other ſorts. No doubt, the two former are 
the moſt uſual and the moſt proper ways of wounding them: but they may be 


winded in other ways alſo; for inſtance, by immodeſt geſtures or exhibitions 
which imply infamous familiarities. Hence injuries are divided into real and ver- 


val, Real injuries are * all ſuch, as are done re, or are not verbal.” Verbal are 
* all ſuch as are given by words, whether expreſſed by the mouth, or on paper,” 


t. Gild. c. F. 6. For lawyers uſe to refer to the claſs of verbal ones not onl 


juch as are done by giving abuſive language, but ſuch alſo as are done by the 
publication of defamatory libels, /zbell; famoſi, or by words committed to writing 
and publiſhed. All others, which cannot be comprehended under this claſs, they 
call real injuries for inſtance, the publication of an injucious picture they refer 


to the claſs of real injuries ; becauſe a picture does not conſiſt of words. 


Thirdly ; Injuries are divided into great or atrocions, and ſmall trifling or in- 


confiderable ones; atroces et lever, R. M. J. 2. c. 63. § 5. ft. R. III. c. 17. * 
[Injuries are held to be great, when the wrong done is great; they are ſaid to be 
ſmall, when it is inconſiderable. is plain therefore that this is a very arbi- 
trary matter, and muſt depend much upon opinion and upon circumſtances, J. 7. 
97. F. de injuriiß. It may however be remarked, that injuries may be either 
abſolutely or relatively atrocious. They are ſaid to be atrocious abſolutely, 
when the wrong which is done is great in itſelf, without relation to any other 
thing. For inſtance, one who ſtrikes out an eye, breaks a limb, or commits a 
rape, does an atrocious injury: for the loſs of an eye, the fracture of a limb, or 
the violation of one's chaſtity, conſidered alone and by itſelf, is no ſmall affair. 
They are faid to be atrocious relatively, when the wrong done is aggravated b 

certain extraneous circumſtances, which accompany it, and render the injury 
greater than. it would otherwiſe have been. Thele circumſtances depend 1) 
either on the comparative condition of the perſon who docs, and the perſon who 
receives the injury; or 2) on the place, where it is done; or 3) on the time 
at which it is received. T hus an injury done by one to his parent is more atro- 
cious than the ſame. injury would have been, if it had been done to one with 


whom the injurious perſon had no connexion (§ 370. 371.). An injury done to 


a King, to a clergyman, to a judge, or to a magiſtrate, is greater than the 
ſame injury would have been, if it had been done to one veſted with none of theſe 
dignities. An injury done to a Peer or to a man of rank, is greater than the 
lame injury would have been, if it had been done to a man of inferior ſtation. 
An injury done to a lady of faſhion, 1s greater than the ſame injury would have 


been, 


* I mean that no man can hurt the body of another otherwiſe than by means of his own, either mediately or 
immediately. No doubt, mind has power over body: but one's mind has immediate power over his own body 
done, and has not any immediate power over the bodies of others. It can affect theſe by the intervention either 
of its own body alone, or of it and of proper media employed by it. | 

| See Heinnec, ad tit. F. de inj. $112.--VOET. Cem. ad d. t. F. 
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been, if it had been done to a proſtitute, or even to a, woman whoſe rank ren. 


% 


| ln the ſame manner, an injury done in a place of public reſort, in a church, 


at change, and before the world, is greater than the ſame injury would hive 


been, if it had been done in a private place and before few people. An injury 


done in one public place, at church v. g. may be more atrocious than the ſame 


injury would have been, if it had been done in another, for inſtance, in a pu- 
blic walk, ſt. W. c. 5. 6. Nay an injury, done in one private place, may be more 
atrocious than the ſame injury would have been, if it had been done in another: 
Thus one, who beats a man in his own houſe, is held to have done him a much 


more atrocious injury than if he had beat him in any other place; quid domus 
tutiſſimum cuique refugium atque receptaculum ſit, I. 18. F. de in jus voc. 
Laſily, An injury done at one time may be more atrocious than the ſame in- 


jury would have been, if it had been done at another time; for inſtance, an 


injury done to a judge when ſitting in judgment, to a miniſter when employed 


about the ſervice of Gop, to a bridegroom when celebrating his marriage, or to 
a man when attending his father's corpſe to the grave, is held to be much more 
atrocious than the ſame injury would have been, if it had been done to the 
ſame perſon, at another time, when he was not employed in this manner, J. 7, 
97. 8. l. . l. 9, g. $4» 2: V dr. Gi NE f 1 

$ 710. Every injury is a wrong done doſo malo, out of a malicious intention, or 
animo vuriandi (& 708. ax. 3.). Therefore thoſe who are capable of having a 
malicious intention or an animus injuriandi, are alone capable of doing injuries: 
ſuch as are doli incapaces, ſuch as are incapable of having a malicious intention 
or an arimus infuriandi, are incapable of doing them. Hence not only 1) ideots, 
madmen, and perſons deprived by nature of the uſe of reaſon, but 2) children who 
have not attained it, arc incapable of doing injuries; becauſe they cannot have 
the animus injuriandi. I herefore any thing, which they happen to do, can never 
be called an injury, J. 3. $ 1. F. de injur. I fay indefinitely, children who 
have not attained the uſe of reaſon,” and are incapable of having an animus in- 


quriandi: for it would be dangerous to define any particular age, before which 
children ſhould in all cafes be preſumed preſumprione juris et de jure to be incapable. 


of having it. It muſt be left to the judge to determine from the circumſtances 
of every caſe, v. g. from the age and the character of the perſon accuſed and 
from the nature of the injury he is accuſed of having done, whether he could 
and actually did do it animo injuriandi, 3) Perſons who are drunk and are thereby 
deprived of the uſe of their reaſon, it is generally thought, are incapable of do- 
ing verbal injuries by giving abuſive language; at leaſt, they are preſumed not 
to have done them animo injuriaudi, if they are willing to make a recantation, as 
ſoon as they return to the ſober uſe of their reaſon, are reminded of what they 
ſaid, and are deſired to do it. But .drunkenneſs can never be a total excuſe for 
one who has done a corporal or an atrocious injury; it is no more than an exte— 
nuation of his guilt. For it both is and ought to be ſo in every caſe, becauſe the 
beſt people may be intoxicated on particular occaſions, and it would be hard to 
puniſh them pana ordinaria for actions done by them when in this condition. I 
know it is commonly ſaid that if this be law, people have no more to do, in or- 
der to protect themſelves againſt the conſequences of the greateſt crimes, than 
to get themſelves drunk before they commit them. But they do not conſider, 
that drunkenneſs deprives one of the uſe of his reaſon, makes him forget his moſt 
deliberate purpoſes, lay aſide his moſt inveterate enmities, and renders him in- 
capable of executing his deſigns. Tis therefore abſurd to ſuppoſe that one, who 
hath got himſelf drunk, did ſo on purpoſe to perpetrate criminal intentions with 
impunity ; a drunk man cannot be ſuppoſed to retain a deep deſign long in Ws 
memory ; and one, who appears to have been keeping this ſcheme in view, all 
the time that he, was getting himſelf intoxicated, could not be ſaid to be drunk, 
or be allowed to plead his inebriation as an extenuation of his guilt, oP 
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But every injury is done in a particular way, by means neceſſary for doing it ; 
every one therefore, who is incapable of uſing the means neceilary for doing in- 


juries of certain forts, muſt alſo be incapable of doing theſe injuries themſelves. 
| Thus a dumb man cannot do a verbal injury, becauſe he cannot ſpeak ; and 
K one, who cannot write, cannot with his own hand write a defamatory libel againſt 
: another, | | 1 
8 One may, either himſelf, or by means of dthers, do injuries: for it is no mat- 
© ter by whom the malicious purpoſe be executed and an injurious action be done; 
h whether by the original contriver of it, or by another employed or inſtigated by 
1 him. Videtur enim fecijſe, qui per alium fecit. Therefore not only he who did the 


action, but he by whoſe inſtigation it was done, is liable to be held to have 
done it, and to be ſued actione injuriarum (F706. 707.), I. 11. p. $3.4. 5. 6. F. de 
inj. But it muſt be remarked, that conn:vance is not alone ſufficient for making 
1 one be held to have done an injury; for connivance is not the ſame thing with a 
mandate. Indeed one, who connives at any thing, can at moſt be ſaid to be 
paſſive: but in order to make one liable to be held to have done an injury, he 
who muſt have been active; he muſt have done ſomething. Therefore one, who 
does no more than connive at another, cannot be ſaid to have injured him to 


75 whom the wrong is done; wleſs the perſon at whom he connived was fo ſub- 
* jected to his authority, that he both was bound and had it in his power to hinder 
77 him. The reaſon is; becauſe he will be held to be acceſſary to the crime, and 
14 will be prefumed to have given a mandate to commit it, if he does not reltrain 
fk one whom he both could and ought to have reſtrained, /. 121. J. d. r. J. In 
os maleficio ratihabitio mandato comparatur, I. 152. § 2. F. d. r. J. 

5 \ 711. Both the perſon and the reputation of every body may be hurt. There- 
_ fore every individual of human kind, men as well as women, young as well as 


old, high as well as low, rich as well as poor, wiſe as well as fooliſh, may re- 
1 — ceive injuries; no matter whether they do or do not know they are injured ; whe- 
| ther they are preſent or abſent, whether they are or are not ſenſible of the injury 
done them, J. 3. & 1. 2. V. de injur. 

$ 712, But 1) one, who is willing that a thing be done, cannot be ſaid to have 
received an injury; becauſe he cannot ſay he has met with a wrong, and can- 
not complain of that to the doing of which he gave his conſent. Beſides, he 
who does it cannot be ſaid to have an a»imus injuriandi; ſince he does no more 
than is agreeable to the inclination of him to whom he does it. Hence a woman, 
who has with her own conſent been debauched by a man, and has born a child to 
him, is not entitled to ſue him for damages, Fo. 15th Fuly 1696, Ker. Nulla 
in ia eft que in volentem fiat, J. 1. F5. F. b. t. is true in moſt caſes ad- 
vances are firſt made by the man; females are uſually coy; and art muſt be 
employed, in order to ſeduce and to overcome them. Therefore in all caſes, in 
which it is proved that a man employed artful means to ſeduce a woman, he 
ought to be obliged to pay damages to her, Fo. 15th Fuly 1696, Hijlop.— 

1719, Caftllaw v. Agnew.— Fa. II. 22. For the law, at the ſame 
time that it excuſes the frailty of her, who has by deceitful means been enticed 
to indulge herſelf in the gratification of the keeneſt appetite implanted by nature 
into the animal kind, will call him to account who has been ſo baſe as to ſeduce 
her *. The quantity of the damages muſt be proportionable to the condition of 
the parties, to the heinouſneſs of the deceit, aud to the other circumſtances of the 
cale, 

(713. Injuries cannot be done 2) perſonis incertis, to ſuch as it is not certain 
who they are; they muſt always be done to perſons who are certain, or ſuch as 
It is not uncertain who they are. For if no one to whom the injury is done 
can be aſcertained, it cannot be faid to be done to any body; it is really 


* 


60 | done 
It muſt be remarked, that in all caſes both the man and the woman are liable to undergo puniſhment ad wir- 
Put diam publicam (8 390.) ; for there is a great difference between puniſhment and damages, Puniſhment is due 


In a' caſes in which the law is tranſgrefſ:d ; but damages are due in thoſe caſes alone, in which a private perſon 
been injured, 


ſcribed by them; for they may mean ſome other perſon or thing. Therefore 


ecxiſtence here below; they cannot have any rights in this world; wrongs there 


—- 
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done to nobody; but every injury muſt be done to ſomebody (5 708. ax. 2.). 
This doctrine is of ſignal uſe in the cafe of injuries done ſcripto, or of |libelli 
famoſi. For ſongs, fatires, poems, pamphlets,” &. cannot be ſaid to be injurious 
to any one, unleſs a particular perſon againſt whom they are publiſhed is ex- 
preſsly named in them. *Tis true, the civil law did not require ſo much; it held 
it to be cnough, if the perſon, at whom the libel pointed, was fo painted as to be 
known by every body. But this law was ſevere; and it was enacted by tyrants 
who were afraid to have the vices, of which they were conſcious they were guil- 
ty, expoſed to public view by witty men. Beſides, it expoſed people to the ca- 


pricious conjectures, ſuſpicions, and opinions of judges, who were awed by the 
favourites on whom they depended. But the principles maintained in it are in- 


conſiſtent with the ſpirit of the Britiſh government ; it has too great a regard for 
the liberty of the people to lay an embargo on wit; a man who is not attacked 
directly and by name, ought not to think, he is not entitled to ſay that he is in- 
jured. pn. 
| Nor can one be held to be deſcribed directly by the initial letters alone of | 
his name, becauſe theſe do not aſcertain with abſolute certainty the individual 
againſt whom the injury is pointed; they make not a legal deſcription of any | 
body; and one cannot be allowed to ſay, that it is he who is meant to be de- | 


one cannot be held to be either injured or deſcribed unleſs his name and addi- | 
tion are fully written. The liberty, the wit, and the ſpirit of Britain are at an 
end the moment we lay a rigorous embargo or impole awe on that, which is one | 
principal ſupport of them. At the fame time the preſs ought not to be made the 
tunnel of defamation ; and every individual, who can ſhew that a defamatory li- | 
bel has been publiſhed againſt him, on purpoſe to wound his character, to render ] 
him uſcleſs in life, to make him contemptible in the eyes of others, or to rob him ] 
of the good name he poſſeſſeth, is entitled to ſay that he has ſuffered an injury, 7 
and to get damages awarded to him for the wrong which has been done him, 7 
D. I. 233. 3d Fuly 1733, Meuen. For that liberty, which it has been faid t 
($ 76.) ought to be allowed the preſs and ought to be unbounded, relates to ge- f 
ral propoſitions, general truths, and general doctrines alone; it means not either þ 
that one individual has a right to employ it to the hurt of another, or that a man 7 
who has been injured by an abuſe made of it, is not entitled to complain of the t 
wrong done him and to pet redreſs for it. x1 n 
The private perions, to whom injuries are done by the publication of injurious © 
defamatory libels againſt them, are well entitled to reparation of the damage done c 
them; but thoſe who are convicted of publiſhing them, ought not to be puniſhed 1 
ſeverely. For the public can hardly be injured by the moſt enormous abuſes of a 
the liberty of the preſs; it can hardly ſuſtain damage in this way; and offences ſ 
committed by means of it ſeem in this country to be held to be puniſhed ſuffici- c 
ently by the damages awarded to the private party who is wronged. ?Tis ſhock- Je 
ing to read the puniſhment appointed for the publiſhers of /ibelli famoſi by the a 


Roman law; it was made capital both by the laws of the twelve tables, and by 
the imperial conſtitutions. But our law could not in any caſe go farther than a 
ſlight arbitrary puniſhment, ſuitable to the condition of the offender, and to the 
degree of his offence. 

$ 714. Injuries can be done to the fiving alone; they cannot be done 3) to the 
dead. No doubt, the bodies of the dead may be abuſed; their tombs may be 
violated ; their aſhes may be inſulted ; and their characters may be traduced. 
But theſe cannot be ſaid to be injuries done to them: for they have not all 


fore cannot be done them. Of courſe action can never lie to them for delinquen” 
cies committed after their deaths; and having never been in bonis of them, 
it cannot lic to their repreſentatives, for it is impoſſible to ſuppoſe action W lie 
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before the wrong is done. Tis in this fubtile, and ſome may think ridiculous man- 
ner, that it is proved that injuries can be done to the living alone. 

Tis true, the law mindful of the mortality of human kind, forbids us to diſ- 
turb the aſhes of the dead, and employs the abhorrence and the veneration which 
we have of their remains, to impreſs us with an awful ſenſe of that futurity in 
which the dead are yet alive. It regards therefore with indignant eyes thoſe who 
abuſe the bodies of the dead, raiſe them out of their graves, or violate their 


| tombs, and ordains them to be puniſhed by arbitrary puniſhments proportionable 


to the degree and to the circumſtances of their offence, Tr. F. et C. de ſepulchro 
violato. But it conſiders the violation of their ſepulchres, not as an injury done to 
the dead whoſe remains are depoſited in them, but as an extraordinary crime, by 
which the public tranquillity is diſturbed, the thoughts of death are more than 
they ought to be familiarized to the living, and that reſtraint, which the dread 
of futurity impoſes on mankind, is more than it ought to be diminiſhed, 

But grant that thoſe wrongs which are One to the bodies of the dead can be 
called injwries, it does not follow that the flaw of Scotland holds the ill, which 
may be ſpcken or told of their charadver; to be in a juridical ſenſe an inury done 
then. The approbation with which virtue meets among men, as well as the 
{ime that both attends and ſurvives it, are rewards which operate like charms 
and with power upon ingenuous minds; the diſapprobation with which vice is 
received, and the infamy conſequent upon it, are puniſhments which the world 
ought not to be reſtrained from inflicting on the memory of tranſgreſſors. The 
good of ſociety therefore requires, that men be allowed to make free with the 
characters of the dead. If one has acted a flagitious, a diſhoneſt, or a villanous 
part in life ; if he has betrayed the intereſts of mankind, of his country, and of 
his friends ; if he has abandoned the cauſe, to which it was his duty to have ad- 
hered ; ought not his name, his character, and his conduct to be ſtigmatized, 
and to be painted to poſterity in thoſe odious colours which diſtinguithed them, 
and in which it cannot be denied they deſerve to be deſcribed? Were one liable 


to be called to account, and to be puniſhed for. every thing he ſays of the dead, 


for the characters he draws of them, and for the actions he repreſents them to 
have done, hiſtory, the zeftis remporum, lux veritatis, vita memoriæ, magiſtra vitæ, 
nuncia vetuſtatis * would be at an end; hiſtorians would not dare to tell the 
truth; they would be afraid to draw the real characters of men; they could not 
mark the true ſprings of their conduct; and poſterity would be left to be ignorant 


of the tranſactions of preceding times. For theſe reaſons the law, or rather the 


cuſtom of Scotland, hath in all caſes, and without diſtinction, overlooked in- 
juries done to the memory, to the characters, or to the reputations of the dead; 
and hath thereby tacitly declared that one is in no caſe liable to be proſecuted for 
ſuch as are done them. No ſooner do mankind breathe their laſt than thoſe ac- 
cidental diſtinctions, by which they were while alive divided into kings and ſub- 
jects, high and low, rich and poor, are forgotten: and thoſe who ſurvive them 
acquire a right to abuſe their memories, and become entitled to uſe the ſame 
liberty of ſpeaking about them, which they uſe to take with thoſe of the moſt 

remote antiquity. | 5 G 
But injuries, it may be ſaid, done to the reputations of the dead refle& on the 
living, and may therefore be conſidered, in ſome fort, as injuries done to theſe: 
theliving therefore, who are hurt by them, muſt be entitled to get reparation. But 
this doctrine is not founded on ſolid principles. Every injury implies that it is 
done dolo mab on purpoſe to hurt one; and this individual, againſt whom it is 
pointed, cau alone ſue for reparation of it. But wrongs done the reputations of 
the dead cannot be ſaid to be done dolo malo, on purpoſe to hurt the living ; 
they may be done out of a miſapprehenſion of the characters of the dead, from 
the love of truth, hatred of vice, and without any intention to do ill to the li- 
ving. 
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teremembered, that its doctrines and deciſions have been received into the law of Scot- 
and, only becauſe they were thought to be agreeableto the principles of equity, and to 
he promotive of public. Therefore in all caſes, ju which the ſilence of the law of 
6-otland makes it neceſſary to go in ſearch after principles, doctrines, and deciſions, it 
zould be fooliſh to adopt thoſe of the civil law, blindly, without conſidering whether 
they are right or wrong in themſelves, were not ſuited to the peculiar manners of the 
Romans, were not the conſequence of the tyrannical ſyſtem introduced and ſupported 
y their Imperial conſtitutions, and are not repugnaut to the free ſpirit of the Britiſh 
rovernment. Beſides, tis chiefly in matters of private right that the civil law is authori- 
ative in this country; and it is ſeldom, that recourſe ought to be had to it in matters of 
police and of public law. The preſent point ſeems rather to fall under the latter than 
he tormer claſs ; for it was ſeldom that injuries could be done in this way to others than 
hoſe who had borne the moſt important offices, and had held the higheſt rank in the 
tate. Every one of theſe endeavoured by new conſtitutions to ſupport the influence of 
e another, and to prevent every thing which might leſſen the veneration had of them 
by the vulgar. In this caſe therefore their tyrannical maxims ought to be rejected by us. 
(715. Defamatory injuries are thoſe by which one's reputation is wounded (5 708.); 
tſkeems therefore that they can be done to individuals alone; they cannot well be done 


A to corporations. For individuals can alone be ſaid with propriety to have characters 
„ oe; they can therefore alone be hurt by them: but corporations conſiſt of many 
Nieembers, and are defended by the number of theſe ; defamatory injuries cannot much 
on many of thoſe individuals of whom the collective bodies conſiſt, and one can ſeldom | 
> {Wi that he is injured by them. Beſides, one ought to be allowed to ſpeak freely of cor- 
le. Nations, becauſe they have commonly weight enough to ſupport themſelves even a- 
or inst truth, and falſhoods cannot lie heavy upon them. But this rule ſeems to admit of 
Fr ne exception; for it is not lawful to injure the pecuniary credit of a trading company, 
my i ſay that it is become ixſolvent. . 
Ind Courts of juſtice are corporations, and being poſſeſſed of authority, ought to be 
N ected by the people. But it ſeems to be doubtful, whether the freedom ſometimes 
"4 led in arraigning the judgments given by them, can be accounted in all caſes an ac- 
che able offence. Charges made upon their decrees do little hurt to the judges who 
Mon Tonounced them; falſhoods cannot bear hard upon the courts; and bad conſequen- 
Tor cannot flow from allowing people to ſpeak the truth on moſt occaſions, arg. 1693, 
„. 6.27. At the ſame time it muſt be confeſſed, that it is improper to arraign them 
b direct terms to the court itſelf; becauſe real injuries as well as contumelious ones 
he ay be done it in its preſence, and thoſe who have buſineſs before it ought not to 
can allowed to expreſs contempt of it to itfelf, or to diminiſh the reſpect due to it 
"the Wn thoſe who practiſe before it. Beſides, injuries may be done to individual 
he iges by impeaching the opinions and the judgments given by them, and by ar- 
end- ning them of being actuated by unjuſtifiable motives to give them. 
Jn. Ihe public is, in ſome fort, a metaphyſical being, exiſting in the minds of thoſe who 
his ak of it; defamatory injuries therefore cannot well be done to it. But it would be 
tet proper from thence to conclude, that it is lawful in Britain to ſay every thing which 
«oi pleaſes of the conduct of public affairs. For one may by the publication of in- 
le to {EO matory libels diſcover himſelf to have the moſt hoſtile mtentions againſt his 
ended try. But the liberty of Britain depends greatly on the preſervation of the privilege, 
In to ch every man has enjoyed in it of communicating his thoughts freely to others ; 
ki J it ſeems that one ought, in extraordinary caſes alone, to be made accountable 
Pee If Free given by him of public affairs. The public can never be much 
dap be t by fal ſnoods or miſrepreſentations; an adminiſtration which is not able to pre- 
Ed. it theſe from having bad effects, and to juſtify its own conduct by publiſhing fair ac- 
9 Par. ts of it, muſt be ſpiritleſs and feeble; and truth ought in all matters, which 
1 00 Mcern the general intereſt, to be allowed to be told. ?Tis the profuſion of publica- 
l which on every event proceed from the preſs, that routes the ſpirit of the people, 
ie Wl. them of the true intereſt of their country, produces conſequences the moſt im- 
It mult nt in themſelves, and makes thoſe, who have not either departments in the admi- 
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niſtration or ſeats iti-parliament, uſeful to the nation. I ſhould therefore tremble tos 
the moſt diſtant approach made towards reſtraining the liberty, Thad almoſt 0 th 
licention.eſs of publication. A good government fuch as that of Britain, may deſpi 
all the efforts of thoſe who uſe their pens to miſrepreſent it. But you may alk, 0 
what principles are theſe doctrines founded? I anſwer, On the pirit of the gore 
ment, the uſage of the nation, the intereſt of liberty, the good of the public; and! 
nature ofithe thing; and one ought not at preſent to require better authorities. 
$716. Injuries may be done one either immediately, wheti'they are done to kin 
ſelf. or mediately, When they are done to thoſe with whom he is immediately co 
nected. Thus an injury done to a wife is held to be done to her huſband alf; an 
he acquires à right to bring all the actions, which the would have been entitled t 
bring in caſe ſhe had been ſingle. For theſe and the damages which may be rec; 
vered by them are part of her moveable (eſtate, which is all of it tranſmitted to hi 

by his marriage (§ 205.), arg. R. M. I. 4. c. 5. 98. But children are not by the la 
of Scotland held tobe the ſame*perſons-with' their fathers, and are capable of holdin 
eitates proper to themfelves (F 375.). Therefore injuries done them cannot be {aj 
to be done to their parents; they are held to be done, and the damages which theWiic 
become entitled to recover for them accrue to themſelves alone; their parents ha. 
no right to claim them, and cannot commencè actions in their own names for rec 
veriny them. But'they are the adminiſtrators of the affairs of their children, aui 
may ſue in their names, in order to obtain reparation. 
§ 717. Every injury, it has been ſaid (5 708.), is a wrong; that is, that whic 

is done it muſt have been wrong in him, who did it, to do; he mult not have he 
a right to do it. That, which one has a right to do, is not either a wrong or: 
injury; fince it is lawful for him to do it. For every one, who has a right, is en 
titled to exerciſe it by doing that which he has a right to doo. alia 
Hence that which a magiſtrate or an officer of the law has been neceſſitated e mur 
ther to do or to cauſe to be done, when in the exerciſe of his office, or putting tha 
law in execution againſt either criminals who are accuſed, or parties who have cauſe: t: 
or lawyers who plead, or thoſe who officiate before them, cannot be ſaid to be: ff; 
injury; becauſe he does it in right of the office which he bears, J. 13. & 6. 1. 3M" 
Ff. deinjuriis, I. 3.  t. . quod metus cauſa, Thus neither the judge who Pe 
nounces the ſentence dictated by the law, nor the officer who executes the ſentene ita 
pronounced by the judge, can be ſaid to do an injury to the criminal cot 
demned by t: juris enim exccutio non habet injuriam, l. 13. 1. F. de injur. Int 
{ame manner, an officer employed in executing a legal order, or in diſchargi 
any part of his duty, cannot, upon being reſiſted in the execution of it, and bell 
thereby laid under the neceſſity of uſing force, be ſaid to injure thoſe who are a 
ceſſary in reſiſting him, provided he keeps within the limits of his duty. A meſſeng 
for inſtance, who has apprehended one againſt whom a caption is iſſued, is entitle 
to drag him by force to priſon, if he will not go without it: and the officers of t 
revenue, of the cuſtoms, and of the exciſe are, on many occaſions, warranted þ 
the law to uſe force upon being reſiſted in diſcharging their duty. If they iis 
therefore be obliged to uſe it, they are not culpable; provided they do not tral 
orels the limits, which the law has preſcribed to them. For one who does 
more than his duty is not, in any fort, culpable ; + becauſe he has a right to 
that which he does. But one may do more than he is entitled to do, and mi 
thereby become culpable ; for every public officer is bound to know and to Ke 
within the limits of his office. Therefore if he goes beyond them, he muſt be bot 
anſiwerable and puniſhable for his conduct; for it would be hard to excuſe ev 
wanton exerciſe of power, or every tranſgreſſion of the law, in all cafes in\which| 
offender could pretend that he did it inthe diſcharge of his duty. Magiſtrates and b 
ficers, eſpecially inferior ones, uſe not to be diſpoſed to limit their own powers z 4 
ſaperior courts, which. have liberal notions, ought to look with jealous eyes upon the 
and to be fo far from being diſpoſed to ſhew them favour, that they bought to preti 
in moſt caſes againſt them. For they are often in fact diſpoſed to uſe the n 
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toter ge) . have, 92 raunically. , Whether, one ought, to be held to have tranſ- 
ef lifcretIonary ,,PQWErSs. it giyes him, on the buſipels he was employed to do, on 
© os degree of rehſtance with which he met, on the force which he has uſed, and 


er Won the, actions which, he has done, J 32, He de injure l. ag. & a,. ad leg. 
1d th gil, J. 13. H. 6 Peri. el, commoct, Tet vend., Slije idk iv 10 301 1451 0192 

„ For the fame, reaſon, a maſter, who corrects his . feryants,, his apprentices, or 
\ lin 6s (cholars,, cannot be faid to injure them; provided he exceeds, not the-bounds 
„n ech the law preſcribes to his leverity : for he has à right, nay it is his duty 
_ bpuniſh them moderately for their faults, and he will be held to do them a good 
1.1 ce by doing ſo, J. 15. f 38. F. de inj. l. 16. H 2. Hude ban. But one ho 
nceeds the bounds of Feen and becomes cruel and ſeyere, muſt be held to 
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hela tem 555 quia, evi duntgxat caſtigatio concelſa eſt docenti. > 00/4) bnd sd 
cdu lu the ſame manner one, who is wrongtully attacked by, another, and is abliged 
be i defend himſelf, cannot be ſaid to injure him by whom he is attacked; pro- 
e ed he does not, in defending himſelf, exceed, the bounds of moderatigu. The 
ts have ot nature, as well as that of every, coummg, allows men to defeud themiclves 
r rec gainſt attacks made upon them, . 4. P. Had leg. Aguit, vip , ning vi defen- 
n, ane one legen, e Jt; 2 Permits, d. Af $:4+ H., cu. and it excuſes one, 
rho immediately retaliates an, injury that,is, done him 3, #gno/cendum. cuimyeſt ci, 
bie 00/457 ſe ulciſci provecaius, J. 14. H 6. Fedde hon. lib, Indeed the retaliation of an 
we ha ury cannot be laid to be an injuy: for one cannot complain of meeting with 
> or e fame uſage which he gives another. Iyuria-certe nan oft pati quod, prior fece- 
i en. But one who does more than defend himſelf, who does more than re- 
Nate the injury, who exceeds the bounds of moderation, becomes culpable and 
ated M urious. In order to entitle one to ſay, that he hath, dfended himſelf, or re- 
ting t aliated an injury done him, it is neceſſary 1) that he be attacked; he mult not 
- cauſeW the aggreſſor ; for one who is not attacked, cannot be ſaid to defend him- 
to be Hef; becauſe the idea of defence implies an antecedent attack. He muſt. 2) be 
5. 1.1 Wiacked wrongfully: for one who is juſtly attacked has no cauſe of complaint; 
ho Pace he who attacked him had a right to do it. The defence made mult. 3) be 
ſentend table to the attack, and muſt not exceed it: for one has no right to , exceed. 
nal col de bounds of moderation. Hence a verbal injury ought to be retaliated by words, 
In Wc the provoker has uſed ſuch injurious expreſſions as excuſe the injured per- 
charginWſn to adminiſter bodily chaſtiſement in moderation. A real injury. may be re- 
nd beigeated in the ſame way in which it is done. If it is done with a weapon that 
) are a not deadly, he who is injured ought to ule a weapon of the fame kind; if 
neſſeng be aggreſſor beats him with a ſtaff, the injured perſon ought not to ſtab him with a 
S entitleW'vord or ſhoot him with a piſtol 1. But one, who is attacked with a deadly 
-rs of th 'capon, may defend himſelf by a deadly weapon alſo; and is, beſides, entitled 
anted e put the aggreſſor to death, if this be neceſſary for his own ſafety, becauſe. the 
hey capo ſhews he has every thing to, expect from the fury of his aſſailant. The 
wot tranfſcience muſt 4) be made incontinently, that is, at the ſame time with the attack, 
» does Mat leaſt ſo ſoon after it, that the attack and the defence may be capable of 


ht to Mag conſidered, as one continued complex act; for it is eſſential to the idea of 1 
and mince, that it be made incontinently,: an action done ex intervallo cannot be ſaid Wl 
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h ht ar, was not held to have done him an jury, even tho he exceeded the bounds of all moderation; becauſe 
WV! vas not ſuppoſed to have the animus injuriandi, the malicious intention of injuring; he corrected his apprentice, 
es ande ene muri, ſed monendi et docendi cauſa. Therefore, no the adio injuriarum; but the aclis ex lege Aquilia, 
vers; 4 1 e bim, /. 5. $ 3. . 6. J. 7. p. F. ad leg. Aguil. But the law of Scotland is not io critical and does not diſtin- 
EP he pul ſo nicely. ſt has not a different remedy for obtaining reparation of wrongs of every different kind; it has 
pont | M an a%io legis agniliæ for vindicating wrongs of one fort, and an adio injoriarum for vindicating thoſe of ano- 
0 preſu be. Every wrong it redreſſes by an action of damages. Beſides, it preſumes the avimus injuriand; from the (e- 


ule eva * It was otherwiſe by the civil law: for by it a maſter, who had correcled his ſervant, his a 


Rity of the maſter, and tl ity of by hi 

- the ll | 7, and the atrocity of the wrong done by him. 
e the Later de ira, l. 2 c. 30 —. 2. J. 2. F. | 
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to have been done in defence; it is done in revenge and in cool blood; bu 
the law does not allow any body in cool blood, and with his own hand, to tage 
revenge for an injury done him. It excuſes, it is true, the frailty of hum; 
nature, and makes allowance for thoſe irregularities, which proceed fro 
heat of paſſion. raiſed by an injurious provocation. But it reſerves to itſelf thi 
power of puniſhing, /. /?. R. I. c. 15. F 1. 3. One therefore, who does n 
more than defend himſelf, is not culpable, and cannot be ſaid to have done x 
injury to him by whom he is attacked: but one, who exceeds the bounds 9 
moderation, or does more than defend himſelf, becomes culpable and jnju 
Xi0Us.. - 5 i e ha 2 
Fromthe fame principles it follows that one, who in order to hinder a witne 
produced againſt him, from being ſworn and examined, objects againſt him ay 
thing which would be held to be injurious, if it were thrown out on another oc 
caſion, will not in this caſe be held to have done him an injury; becauſe h 
made the objection in his own defence, and had therefore a right to do it. 
The caſe is the ſame with advocates; they are entitled to bring forth all thy 
facts which they are informed are true, to make proper commentaries upon eac| 
of them, and to draw-every argument from them which may be' material {of 
{ſupporting the caule of their clients. Therefore they will not be held either t. 
have done or to mean to do an injury to any man, on whoſe character the fad 
they advance, the commentaries they make, and the concluſions they draw, bea 
hard; provided the facts, which they narrate, are connected with their caulc 
and they have been informed they are true. For an advocate is not bound to en 
quire into the evidence, which may be brought of them; the information he tt 
ceives from his client is a ſufficient warrant to him; and the client muſt anſue 
for the truth and the proof of them. But lawyers are not entitled, it is unwor 
thy their characters to invent facts ont -of the fertility of their own brains; the 
are culpable for doing it; and if the facts invented by them reflect an injury o 
any individual, they are therefore liable to be proſecuted by a fummary complain 
L exhibited for him to che Court of Seſſion. But facts may be true, or advocate 
|| may be informed of them, and may not however be entitled to throw them o 
| än their pleadings ; for they may not have the moſt remote connexion with the 
cauſes. But a lawyer is not entitled to avail himſelf of his gown, and under pre 
tence of pleading the cauſe of his client, to ſpit out his venom and abuſe a 
gainſt perſons with whom it has nothing to dong. 
On the ſame principles it is plain that one, who objects inſolvency to a cab 
tioner offered to him, is not liable to be accuſed for having done him an injury 
becauſe one is not bound to accept of bad caution; he has therefore a right t 
enquire, whether thoſe offered to be found him are reſponſible perſons. 0 
courſe he is entitled, if he finds he has reaſon to ſuſpect that they are not re 
ſponſible, to refuſe to accept of them; and to aſſign his opinion or fi ſuſpicion 
concerning their inſolvency for his reaſon. Indeed he is not entitled to declart 
the objection to others than thoſe who are immediately. concerned in the matter 
becauſe it is neceſſary to tell it to thoſe alone. By conſequence if he tells it tt 
others, he does an injury to thoſe who are offered to be cautioners to him; It 
wounds their credit, and is therefore liable to be ſued by them; For the nic 
ment he tells it to any who have no immediate concern in the affair, he ceale 
jure ſuo uti; and muſt be held to ſpeak of them not as cautioners offered to him 
but ranguam quilibet, as perſons with whom he has no concern. 1 il 


* Tt may be remarked, that an advocate is and muſt be prefamed to have received information of every fat 
aſſerts either from his client or from his agent. It muſt therefore be incumbent on thoſe, wo affirm he Was e 
| informed, to prove it. This is not obliging them to prove a negative: for evidence may be brought of ' 
' particular information given him. No man would chuſe to plead a cauſe, if he could be obliged to prove he 
informed of every fact he aflerted to be. true every time it took his adverfary in the head to demand him 
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a Liftly ; It may be remarked, that one is entitled to give an advice to his 
tabe Pete: even tho it fnould bear hard on the character or the fortune of another. 
uma For he docs ſollffot with an anime injuriacdi, but out of regard for him to 
fro Whom he gives t he adeice. Thus it is uſual to aſk characters of ſervants from 
If thi thoſe' ROH they” Have ferved, and who are acquainted with them; and it is 
es n awful for one, Who zs applicd to for this purpoſe, to tell his opiuion frecly concern- 
ne z ing them. In the ſtme manner it is lawful for one, who is defired or to 
ids 0 whoſe | department it belongs, to inform thoſe, who have-!the: diſpoſal of an 
Inj office, of the character and qualifications' of him who is making application 
for it; and in ſome caſes, in which the public good requires it, he may do it 
vitne ex proprio motu, without being defired. Many other inſtances might be given; 
m am but J hall content myſelf with one more. A man who gets notice that his friend 
er 9 is making his adareties to a woman whom he knows to be 4 drunkard or a 
iſe he proſtitute, is entitled to put bim on his guard, and to acquaint him of 
. the character of the lady. ?*Tis' true that, in This way, hurt lis done to the per- 
i the ſon againſt waom the complaint is made: but it is hurt, Which he who does it is 
1 edc entitled, nay which it is in ſome ſort his duty to do. Indecc he ought to do it 
al of in the moſt private way, by telling his ſuſpicions to thoſe alone who are immediately 
her te intereſted in the truth of then. f For he may accompliſh in this way the end he 
e faq has in view. One, who tells them publicly to all the world, indiſeriminately, 
„ bea does what he has no right to do; he uſes not the proper means for effectu- 
cauſe ating his purpoſe; and ſhews plainly that he is not actuated! by a ſerious con- 
to en cern for the intereſt of his friend or of the public, but by a wicked and 
he ke malicious intention of injuring another, as he tells his ſuſpicions to perſons, to 
anſive whom it can be of no ule to tell them. Therefore he mult be held to be 
anwar an injurious defamer, F. 31ft Dec. 1708, Charles Fanes. | 

: the $718. * Tis efſential to the idea of an injury that it be done animo injuriandi; 
jury 0 therefore 1) ſuch as do no more than they have a right to do, qui Jure ſuo utun- 
wplain tur (§ 713. /qq.), are not in any caſe liable to be accuſed of being injurious for 
vocate having done what wed have done. Nulus vilztr dilo facere, qui jure ſuo uti- 
em 0 tur, J. 55. F. d. r. J. 2) One, who docs a thing out of a joke or by accident, 
h thei cannot be faid to "A done an Injury; becauſe he does not do it out of a 
ler pre malicious intention. Hence one who, when aiming a blow at another at whom 
Juſe 4 he was entitled to aim it, happens to hit ſomebody intrem from the perſon he 
niended, cannot be ſaid to have done /m an injury; becauſe he had no inten- 
a Call tion to injure him whom he hit, J. 3. 4. F. de iur. Nay, ſuppoſe he had 


injury not a right to uſe the perſon at whom he aimed, in the way in which he in- 


1oht t tended to uſe him, he will not be held to have done an injury to him whom he 
1s, 0 has uniuckily happened to hit; becauſe ex Hoi he had not the molt diſtant 
not re intention to injure him. ?Tis true, he intended to injure another: but an inten- 


ſpicion tion of injuring one is not an intention of injuring a different perſon. Therefore, 


declatt however much he may be held to be culpable, to have offended againſt the 
matter luw, and to be therefore liable to be proſecuted ad vindictam publicam, an action 

Ns it te iuriarum will not lie againſt him either to bim whom he intended to injure, or 
m; h to him whom he did not intend to injure, but happened only to hit. Not 
he mo to him whom he intended to injure, becauſe his intention was not carried into 
e ceale execution; not to him whom he happened to hit, becauſe him he had no in- 
to him tention to injure. Indeed he muſt in this caſe, in ſo far as concerns the public, be 
held to be as culpable and as much a delinquent, when he miſſes the perſon whom 


Laſh he intended to hit, as if he had hit him ; 3 his actions are as illegal, and indi- 
cate as much malice in the one as in the other caſe. Therefore he muſt be held to 


ery faft be as dangerous a citizen, to offend againſt the laws of his country, and to merit 
8 7 puniſhment | in the one as much as in the other caſe. 3) Every little piece of in- 


ove, he civility, rudenets, Uunpol: tence, or bad manners cannot be ſaid to amount to an 
nd him injury. Tis true, it may in one ſenſe be ſaid to be an affront. But every af- 


front, as it has been already remarked, is not an injury: for injury is a ſtronger 
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expreſſion than it. In order therefore to make an affront be capable of being 


held to be an injury, ſomething muſt be done which is atrocious, which indi- 
cates a contumelious contempt, and which, if it be not reſented, will hurt the 
character of him to whom it is done; for every {mall affront, which a proud, a 
fooliſh, or a rude fellow puts on one in company or elſewhere, is ſo inconſiderable 
that it may be ſaid to be below both his notice and that of the law. Indeed 
it indicates a barbarity of temper, which reflects on him who does it much more 


than on him to whom it is done, and is thereby ſufficiently avenged. +4) It 


may be affirmed that thoſe, who tell a fact which is true, cannot be ſaid to in- 
jure any one, tho the ſtory may happen not to be much to the credit of him 
who is concerned in it. And it matters not of what fort the fact be, whether it 
be a criminal or an indifferent action; whether it reflect honour or diſhonour; 
whether it accuſe one of having a vicious heart or of a natural defect; provi- 
ded every particular of the {tory be true. For either it is for the public intereſt 
that that which is told be brought to light; or the telling of it will not reflect diſ- 
honour on him, whom it concerns; or it may reflect honour upon him. If it is 
for the intereſt of the public, that that which is told be brought to light, pri- 
vate intereſts ought to yield to thoſe which are more general, and to hinder ſuch, 
as endeavour to promote the public good, from being called to account by pri- 
vate men. From hence I conclude, that if one has committed a crime, murder- 
ed a man, forged a deed, or done any other bad action, e ery one, who knows the 
particulars and the truth of the ſtory, has a right to tell them, and cannot be 
ſued for having done it. Eum, qui nocentem infamavit, non eſſe bonum equum ob 
eam rem condemnari e peccata enim nocentium nota eſſe et oportere et expedire, J. 18. 
p. F. de inj. *Tis for the intereſt of the public that crimes be detected, offend- 
ers be puniſhed, villains be diſcovered, and the world be put on its guard againſt | 
them. One, who has done any action, has no title to complain of another for 
telling he has done it; ſor men ought not to do any thing, of which they have rea- 
ſon to be aſhamed. In caſe that which is told will not reflect diſhonour on him 
whom it concerns, he has no cauſe to ſay he is injured ; becauſe wrong has not 
b en done him (F717.). Thus one who gives an account of the particulars 
of any indifferent action which another has done, or tells that he labours under 
a bodily diſtemper, cannot be ſaid to injure him, and is not liable to be proſe- 
cuted afione i juriarum. No matter whether the diſtemper be a natural or an ac- 
cidental, a permanent or a tranſitory once: for diſeaſes, of whatever kind they be, 
reflect no diſhonour upon thoſe afflicted by them. 'I hey arile frequently either 
from accidents, or from cauſes which are entirely independent on mankind ; they 
detract not from the rectitude or the morality of one's character; no man there- 


fore has reaſon to be aſhamed of them. Indeed it is otherwiſe if they ariſe from 


intemperance or from vice. Men have reaſon to be athamed as well of che dil- 
eaſes which they have brought upon themſelves by their intemperance, debauche- 
ry, and vice, as of intemperance, debauchery, and vice themſelves. But they 
ought not upon this account to be concealed. In cate the ſtory reflects honour 
on him of whom it is told, it is plain that he, who tells it, is ſo far from doing 
an injury, that he does good to him. pt 3 
From hence it is eaſy to reſolve the queſtion, An veritas convicii excuſat ab in- 
jaria? Whether the truth of that which is ſaid excuſes from an injury? for it 15 
plain from the principles which have been explained, that it excuſes in all thoſe 
* caſes, in which a fact that is true is told;;? and that it does not excuſe from 
* defamation, ſtander, or injuries expreſſed in general terms.“ Thus one is not 
entitled to call every man, a villain, a liar, a thief, a bankrupt, a robber, a mut- 
derer, whom he believes to be one, or who is one in reality. For the law has 
reſerved to itſelf the power of affixing bad general characters to men, becauſe 
it docs it after having taken a fair trial, and giving the perſon accuſed an op- 


portunity of vindicating himſelf. Therefore it preſumes men to be good, till it 


has found them upon proof to be otherwiſe, Beſides, a man may, in many ways, 
ED be 
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be led to do one inconſiderate, raſh or bad action, aud yet may not deſerve to be 
called an ill man in general. Indeed the law preſumes that private perſons cannot 
know certainly the general characters of others ; therefore it preſumes that a man 
who gives them, gives them animo injuriandi, accounts him an injurious perſon, 
and makes him liable for doing it. From heace it is plain, that one is entitled 
to tell the general character of another, to whom a general character has been 
given by thoſe who have power to give it. Thus it is lawful for one to ſay that 
another, who has been declared to be infamous, is ſo, becauſe he does in this caſe 
no more than tell a fact which is true. 

But omnis definitio in jure civili, the law ſays, periculoſa eft : parum eſt enim, ut 
non ſubverti poſſit ; every general rule admits of exceptions; and the manner 
of telling facts which are true, as well as other circumſtances attending the nar- 
ration, may make it amount to an injury. One may make large commentaries 
upon them, may give. them gloſſes calculated to make the narration ſtab, 
may draw the. attention of filly people to triftes which he thinks may make im- 
preſüon upon them, or may revive the remembrance of ſtories which are old 
and which ought to be buried in oblivion, thoſe to whom they relate having by 
their ſubſequent behaviour made ample amends for them. Thus one may di- 
cover a plain azimus injuriandi, a cruel, a mean, and a malicious diſpoſition, and 
may well deſerve to be puniſhed for the wrong which he does. Beſides, it is 
ſeldom that one ought to be allowed to ſhock the perſon himſelf, to whom it 
relates, by telling the truth of him, or by upbraiding him with it in his own pre- 
ſence. It muſt therefore be determined from the circumſtances which diſtin- 
guiſh every caſe, whether that which has been done was done or ſaid with or 
without an animus injuriandi, and is actionable. | 

$719. Every one to whom a wrong is done, is entitled to redreſs (5 704. 707 .), 
and mult therefore have a legal mean aftorded him for getting it. That, by 
which one gets reparation made for an ih, done him, is an action of damages, 
Every one therefore, who has been injured, is entitled to ſue it; and he muſt. 
ſpecify, in his libel, the particular injury which has been done him, J. 7. p. § 4, 
F. de inj.—p. ft. R. I. c. 14. $2. | | . 

The end of the action is to get reparation of the wrong which has been done. 
The reparation therefore, which one is entitled to get, muſt be different in dif- 
ferent circumſtances, for it muſt in all caſes be adequate to the wrong which has 
been done, R. M. J. 4. c. 39 —ſt. W. c. 5. 6. Sufficient reparation will there- 
fore be, in ſome caſes, held to be made, if the offender expreſſes in a public 
way his ſorrow, and begs pardon for the injury he has done. In others, in which 
ſomething that is falſe has been faid, he may be obliged not only to expreſs his 
ſorrow and to beg pardon for it, but to recant it, and to declare it was falſe, arg. 
L. B. c. 104. But a recantation or, as in juridical language it is ſometimes called, 
a Falinody, it is plain, cannot have place in all caſes; it can be made for verbal 
injuries, and in thoſe caſes alone in which that, which has been ſaid, is not true. 
For it is in theſe alone, that it can be owned to be falſe ; it would be tyranni- 
cal and immoral to order one to own a thing, which he believes to be true, to 
be falſe. But ſometimes the wrong, which has been done, is confiderable ; the 
methods which have been mentioned of repairing it may be inſufficient ; and 
a pecuniary reparation. ought to be made to him who has ſuffered it: for every 
injury is in ſome ſort eſtimable by money. In thoſe caſes therefore the oftender 
ought to be- decreed to pay a reaſonable pecuniary conſideration by way of ſola- 
tium and reparation. to the offended, R. M. I. 4. C. 39. 40. L. B. c. 103. ſt. 
M. c. 5. r. 2. Zi f. 6. 51. 2. proportionable to the circumſtances of parties 
and to the nature of the wrong. The judge ought to accommodate his decree 
to the circumſtances of every caſe, and according to them ordain either one, 
or ſome, or all of theſe ſorts of reparation to be made. And it muſt not be 
omitted to be remarked, that in all caſes, in which the perſon injured is found 
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to be entitled to even the ſmalleſt - reparation, fall coſts Up! fait” muſt be awarded 
to him: otherwiſe reparation could not be faid to be mide hm. 

Actions of damages may be brought in all caſes before the Court 87 Seffion 
for injuries of every fort, verbal as well as real ones, C. F.1 147. But they can- 
not be brought indiſcriminately before every inferior judge. For actions con- 
cerning matters on {candal, can be ſued before the Commiſſaries of dioceſes 
alone, 1609, c. 6. Af. 28th Feb. 1666, who have a privative zuriſdickion! in them. 
But breaches of the peace may in all caſes be ſued before the Juſtices of the 
Peace; and on this principle they have, on many occaſions, aſſumed to themſelves 
a juriſdiction in caſes of verbal injuries, C. F. 1.— 147. becauſe theſe are uſual] 
attended with diſturbance, vociferation, clamour, and noiſe. For they have 
_ ot [PETE ure. juriſdiction in ſcandal, flan: der, or defamation, which is not 

ended with noiſe, but wounds in a ſecret and filent way. But breaches of the 
win e as well as other injurics, in thort injuries of every tort, except ſuch as can 
properly be faid to be matters of ſcandal, may be repaired by actions of damages 
brought before Sheriffs of ſhires, Stewarts of ſtewartries, and Magiſtrates of BG: 
rovghs. 

8 7 20. One, who has been injured, loſes in \ many each his right of 3 
damages, and of bringing his action for this purpoſe. He loſes | it, 1) by having 
forgiven the injury ; and that, whether he has or haz not got ſatisfactioh made 
him for it extrajudicially. For he cannot alter his eſolution, after he has de- 
clared it, aud has thereby acquitted one of an obligation under which he lay to 
him, J. 75. H. d. r. J. A fortiori he loſes his action, in caſe 2) he has gol ſat ſ. 
faction made him extrajudicially, and has accepted of it; becauſe acceptance of 
ſatisfaction is equal to an acquittance and to forgiveneſs of the i injury, J. 17. $6. 
e. de injur. 3) He to whom an injury is done loſes his right to bring his ac- 
tion by neglecting to commence it in proper time. For injuries ought to be im- 
mediately reſented, and one by delaying to take ſteps in order to obtain repara- 
tion may ſhew that he either never minded or hath torgiven them. But one who 
appears not to mind a wrong done him, muſt be MEAT not to have looked on 
it as an injury; quia nulla injuria eft, que in voleniem fiat, One therefore, who 
hath kept lilence ſo long as to indicate Bine loſes his right of action. 
How long and how great this filence muſt be, muſt depend on the nature of the 

i jury, on the behaviour of the perſon | ended to the offender, on the condi- 
t on of both, on the length of the time that is pail, and on the other circum— 
{tances of the caſe; and it muſt be left to the judge either 0 ſulta n or to repel 
this defence, when it is made, according to circumſtances “*. 4) An injury is 
extinguiſhed by the death of him who is mjured, a and the action cannot be com- 
menced by his heir, for exhyporhe/; nothing alete parrimozio (F 708.), and the 
end of the action is, in ſome ſort, rev enge as well as reparation : rendir ad vin— 
d dam. The efors if he who has ſuffered the 1 Injury dies without hav] ing ſought 
reparation of it, he mult be preſumed to have forgiven it. By forgiving it he left not. 
in bonis a right to fue the action, or to recover damages; of conſe it cannot 
0 to his heir. But he may either himſelf have commenced action before his 
death, or die immediately after receiving the injury; and in both cafes the action 
lies to his heir. For in the firſt it was in hoi df. 145, and of courſe deſcends to 
him; in the ſecond the injury cannot be preſumed to be forgiven, for the perion 
to whom it was done had not time to declare by a long ſilence his forgivenels of 

it. 

But it muſt be remarked that it is not in like manner extinguiſhed by the death 
of the perſon who did it. For he ſubjected himſelf by doing it to make repa- 
ration out of his eſtate. Therefore tris heir muſt take the eſtate charged witl 

this burden; and the death of him to whom it belonged, and who was originally 
-oblized, cannot hurt the right of the perſon entitled to this amends. 
ä d 721. 

* By the antient law of Scotland one loſt in ſome caſes his right to ſus an action of injury, if he delayed 


above one nicht to take counſel of his friends about it, and of d not commence his ſuit de recenti, K. M. 4 
©, 16. 
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9 721. By every injury not only is wrong done to ſome private perſon, but the 
law is tranſgreſſed (F 704.). Therefore the cffender is bound not only to make re- 
paration for the wrong he has done to the private perſon, but to give ſatisfaction to 
the law which he has offended; that is, he is liable to be proſecuted ad vindictam 
publicam, and to be puniſhed! with a puniſhment proportionable to his crime, ft. 
I}. c. 5. 6. For ſome injuries are more atrocious, and deſerve therefore to be 
puniſhed more ſeverely than others. In ſome caſes the injury done is ſo a- 


paration, the action mult be brought at the inſtance of the private party with the 

4 concurrence of the fiſcal, For the private party is properly entitled to demand 

: no more than reparation, and the fiſcal proſecutes for the intereſt of the public. 

| His concurrence therefore is neceſſary in order to entitle the private party to ſue 
a for puniſhment, ad vindictam publicam ; for the law intruſts him with the power 

D of determining whether it is proper, and for the public good, to get a criminal 

8 puniſhed. Therefore the private party may ſue for reparation, without the con- 
2 currence and againſt the will of the fiſcal ; and the fiſcal may ſue for puniſhment, 
" ad vindictam publicam, without the concurrence: and againſt the will of the pri- 
0 vate party (§ 705.). : | 

1 
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8 $ 722. D EPARATION is due for corporal as well as defamatory or contume- 
85 3 lious injuries; and for them it is due to thoſe perſons alone to whom 
We the injuries have been done. For theſe alone ſuſtain the damage; therefore they 
EY alone have a right to ſue for reparation of it. | 
5. But one, who has been killed by another, is not properly ſaid to have received 
mr an injury, but to have been murdered (5 708.). It may however be ſaid, that 
2 wrong has been done him; and not to himſelf alone, but to all thoſe intereſted; 
2 in him. His wife becomes a widow; his children are made orphans; and his 
the relations are deprived of their friend. All thoſe, whoſe. maintenance depended 
vin on his life, may be reduced by his death to poverty, to want, and to dependance. 
ht Therefore damage may properly be ſaid to be done to them; and they muſt of 
t. courſe be entitled to get amends made for it. | 5 

not The reparation, which is made for corporal injuries or for ſlaughter, 1s uſuall 

his called by its proper name Aſitbment; he, who makes it, is ſaid to aſſithe thoſe 
won to whom it is made; and thoſe, to whom it is made, are ſaid to be aſſithed. 
4-0 'Tis true the word is ſometimes uſed for a pecuniary reparation made for every ſort 
Aon of injury, wrong, or damage done; and in this extenſive ſenſe. zo aſſithe ſignifies 20 
b of make a pecuniary reparation for wrong, done, 1424, c. 33, At other times it is ap- 
| plied to great corporal injuries and to ſlaughter alone, and in this ſenſe it ſignifies 
leath reparation made for ſlaughter and for great corporal injuries. And at others it is uſed 
repa- in a ſenſe more limited than either of theſe, is applied to ſlaughter alone, and 
wich lignifies a pecuniary ſatiifaction due in ſolatium for ſlaughter ; and in. this ſenſe, in 
inally the antient juridical language of Scotland, it was. called Cro or Croy, SKENE title 


trocious, and the tranſgreſſion of the law is ſo great, that it is ordained to be 
puniſhed by death: thus rape and haime-ſuckin are puniſhable by it, R. M. 
. 4. c. 8. 9. 10. Others are puniſhed by arbitrary puniſhments : others again, 


are ſo inconſiderable as to be held to be ſufficiently puniſhed by obliging the de- 
linquent to make reparation of the damages alone. 


In thoſe caſes, in which the ſuit is brought to obtain puniſhment as well as re- 


6 R Cro. 


* See GRorius de jure belli ac pacis, lib. 2. c. 17. F 12. 13. 14. 
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from the delinquent to one to whom a corporal injury has been done, or to the 
« wife and dect f Pt of one who has been wrongfully ſlain.“ One, who has 
ſuſtained a"corporal/injury, may be ſaid more properly to have ſuſtained patrimo- 
nial damage than dne who is killed. For a dead man cannot hold an eſtate in 
this world, and the lob of life is hardly eſtimable by money. Beſides, the rela- 
tions of one, who is killed, acquire immediately right to ſucceed to his eſtate; 
he might have happened to dic about the fame time, at which he was ſlain; and 
violent means are entitled to be numbered among the natural as well as ordinar 
ones, which providence ſometimes employs to put an end to human life. But 
one who is left alive may be hindered by a corporal injury done him from going 
about his buſineſs,” may be obliged to lay out much money in getting himſelf 


cured; and the injury done him may be followed by bad confequences in other re- 


ſpects. Therefore the aſſithment due to one for a corporal injury may in ſome 


ſort be ſaid to be a reparation made for damage ſuſtained: but that, which is due 


to the relations of one who has been lain, cannot be called ſo; it is more pro- 
perly a ſolatizm given them for the misfortune which has been made to befal 
them. From whence it plain, I. That affithment is a pecuniary ſatisfaction. 
II. That it is due in thoſe cafes, in which one has either ſuffered a corporal in- 
jury or been wrongfully killed. III. That it is due to the perſon himſelf, to 
whom the atrocious corporal injury has been done. IV. That it is due to him 
as a reparation of the damage which he has ſuſtained. V. That it is due to the 
wife and neareſt of kin of one who has been killed. VI. That it is due to them 
in ſolatium for the wrong done them. From theſe axioms it will be eaſy to ſhew, 
a) the caſes in which, 2) the perſons to whom it is due. | 

$ 723. It is due 1) in thoſe caſes, in which one has ſuffered a corporal injury 


(SF 722. ax. 2.). Hence Mr Macpovuar * calls it © A conſideration given to 


repair the damage ſuſtained by death, ' mutilation, or other harm done to the 
life, members, or healtn of the body.“ Therefore it is due for blows, beat- 
ings, wounds, fractures, mutilations ; in ſhort for every corporal injury which is 
not below the notice of the law. | | PPS man, 
A. fartiori it is due 2) for ſlaughter. | oF £ | 

724. But corporal injuries may be done, flaughter may be committed as 


well without as with violence. Therefore it is not neceſſary, in order to make 


one liable to aſſithe another, 1) that the ill which he hath done be done by 
violence. The law-enquires not into that matter; the delinquent is liable to make 
reparation for ill done by him, 'tho he hath done it without violence, 

The minuteneſs of lawyers is frequently objected to them; but it is neceſſary. 


Therefore it would be wrong to omit remarking 2) that if an injury is done, or 


ſlaughter is committed by violence, the law does not care with what inſtrument, 
after what manner, at what time, or in what place it was done. All to which 
it attends is the atrociouſneſs of the injury itſelf, J. 7. F 1. F. ad leg. aquil. 

Beſides, we are in this title treating of the doctrine of reparation ; therefore it 
muſt be remarked 3) that the law makes one liable to aſſithment, without diſtin- 
guiſhing whether the injury be done or the ſlaughter committed do or culpa, 
with or without a malicious intention. All which it requires in order to make 
one liable to aſſithe, is that he, who hath done the wrong, be not altogether 
blameleſs. For one is in all caſes bound to repair damage done by him, even 
culpa leviſſima, & 3. J. l. 44. ff. de lege aquil. —1661, c. 22. becauſe it is more 
reaſonable, that the loſs ſhould fall on him who is culpable than on one who is 
not. 

But 4) one, who is not in any degree culpable, cannot be bound to aſſithe 
one for damage ariſing from accident; for it cannot be ſaid to have been done 
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37. In this title it is uſed for *'a pecuniary ſatisfaction due 
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by him, fince its accidental, Neis c. 22. But it is a general rule, that nobody 


. . \ Gs) by - 3 ak ©; 1 > 
is either culpable gr;anſ\verable; for accidents, and cannot be bound to aſſithe 


One is bound to repair damage ariſing even from his, careleſſneſs; he muſt 
therefore be bound 5) for injuries or deaths ariſing from his Want of {kill in that 
employment which he profeſſeth to know, or of ability to do that which he hath 
undertaken to do, J. 8. § 1. J. 9. P.. I. 27. 29. ad leg. aquil. l. 13. f 5. 
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$ 725. It would be eaſy to branch out this general doctrine into many particular 


examples. But it is needleſs; for the principles, which have been eſtabliſhed, may 


de applied with the greateſt facility to every particular caſe, which may either be 
ſuppoſed or happen. I ſhall therefore content myſelf with remarking a few of 
thoſe caſes, which the Scotch legiſlature hath thought worthy. its notice. Many 
more may be ſeen in the title of the Pandects ad legem aquiliam, and in the com- 
mentaries which have been written upon it. re 


The firſt inſtance I ſhall bring from the fourth book of the Regiam Majeſtaten. 


A man riding on horſeback is liable for damage done by the fore-feet of his horſe, 
but not for that which is done by its hinder-feet. ?Tis on this principle that the 
law declares a rider to be bound to aſſithe a man, whom his horſe trades down 
with his fore-feet ; and makes him liable to pay only a ſmall conſideration for 


hurt done by him by ſtriking back with his hinder ones. The reaſon is, that he 


is preſumed to be culpable in the one, but not in the other caſe. * Quia ſtatu- 


tum eſt,' ſays the law, quod omnis equitans anteriores pedes equi ſui a dam- 


no faciendo cuſtodiat. Et illi homines, qui retro cedunt vel ſtant, anteceden- 


tem equum evitare debent, ne malum ab eo recipiant retro; quia nemo, equi- 
© tans, retrocedentes vel retroſtantes ab equo ſuo cuſtodire poteſt,” R. M. J. 4. 
c. 24. F4. 5. 6. But this is no more than a preſumption; it may appear from 


circumſtances, that the rider either was not culpable in the firſt caſe, in which 


the damage is ſuppoſed to be done by the fore feet of his horſe, or was ſo in 
the other, in which the damage is ſuppoſed to have been done by his hinder feet; 
and in both caſes judgment muſt be awarded either for or againſt bim, according 
to the truth of the fact *. On this principle one, whoſe horſe has run away with him, 
and who has thereby loſt the command of it, mult be preſumed to be innocent, and 
cannot be bound to aſſithe thoſe whom he rides over; for the moſt, cautious may 
happen to meet with an unruly horſe, and tc loſe the command of him. But one 
may have known the fault of the horſe and the riſk he ran, and would, notwith- 
ſtanding, ride him: he mult therefore be liable for what happens through his 


own raſhneſs and obſtinacy, cum affectare quiſque non debeat, in quo vel in- 


telligit, vel intelligere debet, infirmitatem ſuam alii periculoſam futuram.” ? Tis to 
this caſe in which the rider can be accuſed of wilful raſhneſs, that the doctrine 
of the civil law, J. 8. 1. F. § 8. J. de leg. aquil. muſt be confined. For it 
would be hard to make one, whoſe horſe has run away with him, liable in all 
caſes to repair the damage done by it, arg. Q. A. c. 48. F 10. 11. 12. f. 


For the ſame reaſon one who is driving a loaded horſe, cart, waggon, or car- 


riage, is bound to repair the damage ariſing from his careleſſneſs cither in pack- 
ing the goods, or in loading the carriage. Thus if any thing happens to fall 
from the horſe or carriage, and to kill a man who, could not avoid paſling it ; 
he muſt aſſithe the wife and neareſt of kin of the perſon ſlain, If it wounds 
mutilates or does other bodily hurt to the perſon who is near, it,, the driver muſt 
repair the lo6.; and the principle is general, for the driver muſt make good 
damage of any other kind done either to the goods themſelves, or to any her 

8 - thing. 


* It may be remarked, that this 2 may be extended to every ſimilar caſe, in which any ſort of da- 


mage is done by a man riding on horſeback. 


+ In antient times a beaſt, which, without being provoked to do it, killed a man, eſcheated to the crown : 


fo it was preſumed, that the owner of it could not be ignorant of its faults, It was otherwiſe in caſe it was 


— 


prov ked, either by the perſon to whom it did the ill, or by ſomebody different from the owner of it, 2, A. c. 


48. F$ 10. 11. 12. 
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thing. But it muſt be remarked, that two things are neceſſary i in order to malte 
him who is driving liable to affithe or to repair. Firſt; It is neceſſaty that the 
damage bei in ſome ſort owing to his fault; he muſt be culpable; for one, who 
is not culpable, is not bound to make reparation. ' $zcodiy 5 He, who has been 
hurt, muſt not be culpable; he muſt not be liable to be accuſed of careleſſneſs; 
the misfortune which has befallen him muſt not be owing to his own. fault. 
Dod quis ex culpa ſua damnum ſoutit, non intelligitur damnum ſentire, I. 203. F. d. r. 
J. R. M. J. 3. § 4. 5. Whether either the one or the other is culpable or not 
culpable, muſt be determined by conſidering the nature of the carriage, of the 
goods, and of the roads. If the driver has ſhewn the ſame- care which others 
of his trade uſe to ſhew, and which uſed to prevent harm, he is not culpable, 
and of courſe is not liable to 1415 the damage, that may, happen; 1 it 
muſt be held to be accidental, J. 7. H 2. 4. + F$ 23. 3. i. 52. 8 2. F. ad leg. 
Aquil. 1. 13. p. F locati. 

The law mentions many other caſes. But [ ſhall take notice of no more than 
one of them. 

I ſaid, that one is bound to repair damage! ariſing from his cardlelſink;' his 
culpa leviſſima ; but want of {kill of the buſineſs one 1 is held to be cul- 
pable; Huperitia culpæ adiumeratur, I. 132. F. d. . j. Therefore one ought in 
all caſes to be liable to repair damage done by him throoeh ignorance of it; a prin- 
_ ciple which is applicable to mechanic and illiberal employments alone. F or it is 
pollible to diſcover, whether a mechanic is culpable or not; and whether the 
damage, that has been done, is or is not owing” to his careleſſneſs. But it it o- 
therwiſe with the liberal profeſſions. In particular it may be remarked, that the 
igncrance of ſurgeons, - phyſicians, or midwives does not make them liable in 
all caſes to aſſithe thoſe, who have ſuffered bodily harm through it; for they 
are not liable propter culpam ; they are liable ex dolo alone. The reaſon is becauſe 
it is impoſſible to diſcover with certainty the caſes in which they can be properly 
ſaid to be culpable; the human body is liable to innumerable accidents; its ha- 
bits are continually changing; diſeaſes come upon it from unknown cauſes; and it is 
the moſt difficult thing in the world to diſcover, whether they proceed from the 
ignorance of the ſurgeon, the phylician, or the midwife. The cauſe of the evil 
being therefore in all caſes uncertain, innocence ought to be preſumed always till 
an actual intention of doing milchief is proved; ſo they are liable propter dolum 
alone*. Indeed it would be the hardeſt thing in the world to make them liable 
for any thing more, becauſe every body has a certain degree of ſkill; ſome have 
more, others have leſs. Therefore people ought to hold themſelves contented with 
the {kill of thoſe whom, it mult be preſumed, they have employed an account 
of it, and whoſe {kill, it muſt be preſumed, they knew. Beſides, it would be 
dangerous to ſociety to make them liable for more; for few people would chuſe 
to profeſs thoſe liberal employments, if every accident, to which mankind are 
liable, was to be imputed to their careleſſneſs or want of ſkill. | | 
5 726. But it is not enough, that one has done bodily harm to another, or 
has killed him; the ill which he hath done, he muſt 6) have done wrongfully, 

in order to be liable to aſſithe the perſon to whom he did it; he muſt not have 
had a right to do it; for one who had a right to do it, is not culpable-( 722. 
ax. 2.). And upon this point every ching which bas been ſaid, every inſtance 
given in the foregoing title, may be repeated on this occaſion ; for the principles 
and the concluſions are the ſame in both caſes. 

Thus a magiſtrate or officer of the law is not bound to aſſithe one, to whom he 
hath been neceſſitated either to do or to cauſe to be Gone ill, when he was in the ex- 


| exciſe 


It was otherwiſe by the civil law; it made ſargeons, phyſicians and midwives liable not only ex 40. but 
alſo propter culpam, 9.7. J. I. 96. 8. 2. 8. J. 9. p. 1. F ad leg. Aquil. l. . $5. V cats. And it would 
ſurely have done right in is doing, provided it were poſſible to diſcover with certainty whether one was 'or was not 
colpable But the nature of the thing admitting not of abſolute certainty, they muſt be liable p opter dolum ſolum. 


And this ſeems to be agreeable to the doctiine of J. 6. F 7. f. de off. * pretextu humane fragilitatis de- 
li dum decipientis 1 ſericulo homines innoxium m ff non debet. | 
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erciſe of his office, or putting the laws in execution (47 171 Iuris enim executio 
10.4 aber) injuriam. For inſtance, neither an executioner Wh a enecutes the, ſen- 
tence thedaw has pronounced upon a criminal, nor the judge who pronounces it, 
is liable to aſſithe the relations of the guilty perſon, | In the, fame,;maaner, an 
officer, Who is employed in executing any legal order, is not, upon being reſiſted 
in the execution of it, and being thereby laid under the neceſſity, of uſiug force, li- 
able to aſſithe people for ill which he may have been obliged to do them in the 
exercife of his office; provided he keeps within the limits of his duty: for one, 
who does nothing but his duty, is not culpable ; becauſe he has a right to do 
that which he has done. A remarkable inſtance of this may be ſeen in 199 G. I. 
0. 4. But one, who does more than he was entitled to do, becomes culpable, 
muſt therefore be anſwerable for his conduct, and muſt; be. liable to all the 
penal as well as pecuniary conſequences of its illegality,  -. 1736, Captain 
Porteous, J. 13. H. J. 32. 33. F. de ing. l. 29. $7. F. ad leg. Aquil. I. 13. F. de 
per. et com. rei vend. l. 3. 1. F. quod met. cauſa. 21401 

For the ſame reaſon a maſter who corrects his ſervants, his apprentices, or his 


ſcholars, is not bound to aſſithe them for every chaſtiſement which he gives 


them; provided he exceeds not the bounds the law preſcribes. to his ſeverity : 
for he has a right to puniſh them moderately for their faults. But he may ex- 
ceed theſe bounds, and may become crucl and fevere; he muſt therefore be 
bound in that caſe to aſſithe them for the ill he does them, quia levis duntaxat 
caſtigatio conceſſa eſt docenti, I. 5. & 3. J. 6.1. 7. p. ff. ad leg. Aquil. 

A fortiori, one, who is attacked, and is obliged to defend himſelf, is not cul- 
pable either for wounding or for killing another, provided he does not exceed the 
moderamen inculpate tutcle. Nam jure hoc evenit, ut quod quiſque ob tutelam corporis 
ſui fecerit, jure feciſſe exiſtimetur, I. 3. F. de juſt. et jur. In order to entitle one to be 


ſaid to have uſed the moderamen inculpate tutcle, it is neceſſary, firſt, that he be at- 
tacked ; he muſt not be the aggreſſor, becauſe one, who is not attacked, cannot 
be ſaid to defend himſelf, or to commit, as the law very properly expreſſes it, 
* homicide. in lawful defence, 1661, c. 22. Secondly, He mult be attacked ½½ 
juſtly ; for one, who is juſtly attacked, has no cauſe to complain, ſince he who 


attacked him had a right to do it. Thirdly, It is neceſſary, that an immediate 
danger, which cannot be averted oer wiſe than by force, threaten him; for if 
the danger may be averted by calling the law to his-aid and by waiting its al- 
ſiſtance, he ought to call for it. Tis in thoſe caſes alone in which the al- 


ſiſtance of the law would come too late to avert the danger, that it is lawful for 
one to defend himſelf by force. Fourthly, It is neceſſary that the defence be pro- 


portionable to the danger; it muſt not exceed it. On this matter lawyers con- 
ſider three things which it may be neceſſary to defend, life, chaſtity, and property; 


and it is admitted by them all to be lawful for one, whoſe life or whoſe chaſtity is 


going to be violated, to defend either of them, even by killing the perion who 
threatens them. For theſe being once loſt cannot be recovered; and one, who 
murders or raviſhes another, is liable to be puniſhed by death. But it muſt de- 
pend on circumſtances, whether one, who kills another in order to defend his pro- 
perty, and to hinder it from being taken from him, is or is not culpable. For 
one is not bound inſtantly to cede the poſſeſſion of his goods to another who is 
going to deprive him of them; he is entitled to keep it; and to defend it by 
force, if the invader is ſo hardy as to uſe it. Every thing therefore, which. is 
neceſſary to maintain him in poſſeſſion, it is law ful for him to do; and as long as 
the aggreſſor ceaſes not to abandon his purpoſe, it is lawful for the owner to re- 
pel him by force. But farther than neceſſity requires, he is not allowed to go. 
Therefore as ſoon as he has vanquiſhed his foe, and has ſecured to himſelf the 
poſſeſſion of his goods, he muſt deſiſt ; for all, which he does afterwards is un- 
neceſſary, and is done in revenge. For the fame reaſon he is not entitled to uſe 
more deſperate methods, if gentler ones will ſerve his purpoſe. But the invader 
may be obſtinate; his force may be 4s ; and he may diſcover that he HO 
| WI 
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with the moſt deſperate reſolutions: in theſe caſes it is (till lawful to ropel force 
by force ; the affair may become continually more and more ſerious; and {laughter 
may be excuſable in the defence of one's property. Fifihiy, The defence muſt be 
made ile: ntinentlh, 1. e., at the ſame; time at which the attack is made, or at leaſt 
ſo ſoon aſter it, "that the defence may appear to be nothing but a continuation of 
the attack, and the attack and the defence may be one continued complex act. For 
it is eſlential to the idea of defence, that it be made incontinently; an action 
done ex inter vallo, cannot be ſaid to have been done in defence; it is done in 
revenge. But revenge ought to be left to be taken by the law, /. fl. R. I. c. 15. 
§ 1. 3. One therefore, who does not exceed the moderamen inculpalæ tutele, is not 
culpable, and is not liable to aſſithment, even tho he ſhould kill, much leſs if he 
only wounds the perſon who attacks him. Indeed, if he exceeds the bounds of 
moderation, he muſt be liable, for lie is culpable in ſo far as he exceeds them. 

But one is not bound to wait, till he is actually invaded ; he may be threaten- 
ed with a danger. which may prove fatal to him, and has a right to prevent the 
evil, with which he is threatened... Therefore one in this condition, who is oblj- 
ged in his own defence to do ill to him who is about to attack him, is not cul- 
pable. Conſequently he is not liable to aſſithe, or to repair any damage he may 
happen to do; for he did no more than he had a right to do. Indeed if he does 
more, he becomes culpable, and is therefore liable to aſſithment. 

Hence one, who kills a thief or a robber that has invaded his houſe or him- 
ſelf, is not bound to aſſithe the relations of the delinquent whom he has killed; 
provided he has not done more than he was neceſſitated, and had therefore a right 
to do for his own ſafety. On this account one, who kills a thief in the night, 
is more excuſable than one who does it in the day-time, becauſe the night is 
more than the day favourable to the execution of crimes and to the eſcape 
of delinquents. Aſſiſtance cannot be ſo caſily had; people cannot ſee the 
danger, that threatens them, ſo well; criminals are not ſo cafily frightened; 
they are more audacious in the night than they are in the day-time; for this 
reaſon the law preſumes innocence more eaſily, if a thief, a robber, or depre- 
dator is {lain in the night, than when he is flain in the day-time. This is the 
doctrine of the civil law, J. 4. $ 1. J. ad leg. aguil. I. 54. C2. ff. de furt. l. g. 
F. ad leg. Cor. de ſic. AUL. GE TT. J. 11. c. ut. of the Moſaical law, Exob. 
ch. xxii. v. 2. 3. of the canon law, c. 3. decretal. de homicidio, and of both 
the antient and the modern law of Scotland, Re. M. J. 4. c. 23. fi: for Rib 
c. 30.— 1594, c. 227.—1661. c. 22. for all theſe texts muſt be explained after 
this manner, in order to make them agree with the principles of common ſenſe 
and of equity: they can never mean that one, who is in danger, either is not | 
entitled to defend himſelf, or is entitled to do in his defence more than is pro- | 
portionable to the danger which threatens him, . 9. F. ad leg. Cor. de ſic. 

But. it muſt be remarked that it is neceſſary, in order to entitle one who 
has put another to death to be held to be altogether blameleſs, that he be threat- 
encd with an actual and an immediate danger of loſing his life. *Tis not enough that 
he can ſay, he was provoked to do what he did. Tis true ſome ſorts of provo- 
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cation will juſtify one for doing very atrocious things (F 717:). But no degree 
of it can juſtify murder, or altogether exculpate a murderer. It may indeed render 
his crime leſs atrocious, and may free him from the pzna ordinaria, which the law 
would have inflicted on one, who had with a felonious intention done the ſame t 
action which he has done; but he will ſtill be liable to be puniſhed by an arbitrary 
one . For man ought to reſtrain the fury of his paſſions ; and is culpable, if 
he lets them get the better of him. Hence one, who catches his wife in the 


very act of committing adultery with ether man, is not entitled to kill either 
her 


In antient times a privilege is ſaid to have been granted by a law of Marcotu Canmore, to all belonging 
to CLAN Macovuey, that every one who was related within the ninth degree to the chieftain of the clan, ſhou 
pay no more than 24 marks for the unpremeditated flaughter of a nobleman, and 12 far that of 7 other rn 
A. M. c. 27. f 2. —Crawford's peerage, title Macduff Earl of Fife. | | 
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her or the adulterer. He is therefore, if he kills either the one or the other, 
guilty of homicide, and muſt of courſe aſſithe the relations of the per- 
jon whom he has killed. Tis true he is not guilty of Homicidium doloſiun.; he 
got high provocation, by which his guilt is extenuated ; and his crime amounts to 
no more than homicidium culpoſum. He is not therefore liable to the ordinary pu- 
niſhment of murder: but he is culpable and muſt be liable to a ſlight arbitrary one; 
for 55 of Scotland allows not the calor juſtæ iracundiæ to be an abſolute excuſe 
for murder, and diſtinguiſnes upon that account between homicidium doloſim and 
homicidium culpoſum. Every man who is guilty of homicidium doleſuin, is liable 
lege talionis to ſuffer the pain of death; becauſe he committed the crime with a 
deliberate intention and purpoſe. But every one, who puts another to 
death, is not guilty of homicidium doloſum ; circumſtances may extenuate his 
guilt; and he may be no more than culpable. He cannot therefore be 
ſubjected to the pain of death; but he is not altogether free from blame, 
and is therefore liable to an arbitrary puniſhment, J. 38. 58. N ad leg. Jul. 
de adult. I. 1. ult. F. ad leg. Cornel. de ficar. arg. ſt. D. Wo. 50. ft. R. II. 
c. 3. 4. 6. 9.— 1425, c. 51.1426, c. 90. 96.—1469, c. 35.1494, c. 63. *. If 
it is not lawful to the huſband, much leſs can it be lawful to the father of the 
adultereſs to put either her or her corruptor to death : for the injury done by 
adultery is done to the huſband more immediately than to the father; the law 


will therefore more eaſily excuſe the paſſion of the former than of the latter; be- 


cauſe he is more ſenſibly affected by the wrong. But one, whoſe honour is at- 
tacked in this manner, receives a high injury; and the provocation given him, 
though it will not excuſe the committing of murder, will however excuſe him for 
giving the man who hath done him the wrong a ſound drubbing, or for uſing 
him perhaps as they do in Sweden the prieſts of the Romiſh religion, 

727. Aſſithment for mutilations, wounds, or bodily hurts, which are not 
followed by death, is due to the perſon himſelf to whom the wrong was done; 
becauſe it was he to whom the injury was done; he received the damage; repa- 
ration therefore muſt be made to him. But that, which muſt be made for {laugh- 
ter, is due to the widow and the next of kin of the perſon flain ; for theſe are 
moſt immediately afflicted by his death, and need ſomething to comfort them 
for the loſs they have ſuſtained (F 722. ax. 3. 5. ), ſt. W. c. 5. $4. c. 6. § 3.— 
ſt. R. II. c. 11.—1425, c. 51. One third of it goes to the relict, and two 
thirds are divided among all his children or next of kin. Ha. 18th Fuly 1605, 
GUO 1 PORE i 00 
ln the firſt caſe it is in truth a ſort of reparation of the damage which the 
perſon injured has ſuſtained. Therefore it is recovered by an action preciſely like 
to that which has been explained in the preceding title : for the foundation of it 
is an injury. Of courſe it muſt lie both to and againſt the ſame perſons, muſt 
ceaſe in the ſame caſes, and may be brought before the ſame courts with the 
common action ' injuriarum. Beſides, it has no connection with the criminal ac- 
tion which lies againſt the delinquent; it lies whether he has or has not been pro- 
ſecuted ad vindictam publicam, whether he has been punithed or not. For the 
right, which the private party has to get his damage repaired, is totally different 
from that of the fiſcal to get the delinquent puniſhed, and is not. in the leaſt 
affected by the puniſhment inflicted upon him. But aſſithment made for flaugh- 
ter is not properly reparation of damage; it is rather a ſolatium given to comfort 
thoſe who are moſt nearly related to the perſon flain, and muſt be ſuppoſed to be 
moſt afflicted by his death (9 722.). *Tis therefore their connection with him 
which entitles them to demand it; and their right to it depends on the relation 
they have to him. The aſſithment, which they are entitled to demand, was ne- 

ver 


elt js remarkable, that ſuch as committed crimes deliberately, after premeditation and forethought, were not 
in antient times entitled to the privilege of girth, or of protecting ent" 2 10 the vengeance of law by flying 


for refuge to a ſanctuary, 1535, c. 23 — 1661. 22. | 
＋ It 3 otherwiſe by os Aa. law. The reaſon was the extent of the patria poteſſas. 
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ver a part of his eſtat2; for he died before it became due. Of courſe it does 
not go to them jure hereditario, by inheritance or by ſucceſſion, but jure ſangui- 
nici and they have a title to ſue for it, without being either ſerved heirs or 
confirmed exccutors to him, and having acquired his eſtate. Their right to it 
depends not on his inheritance; and they have it, tho they have renounced his 
ſucceſſion. The relation, in which they ſtood to him, is their title. By conſe- 


quence they are entitled to it, whether he hath died inſolvent or in facultatibus, 
for it is not attachable by his creditors; whether he died zeſtate or inteſtate ; whe- 


ther he hath or hath not diſinherited them. For he could" not annihilate the 
connection they had with him, and could not diſpoſe of what did not belong to 
him. Beſides, being not a part of bis eſtate; the receipt of it does not make 
them liable to his debts, or, as the law of Scotland expreſſeth it, infer a paſ- 


Hive title againſt them. Beſides, being in this caſe due in ſolatium alone, it can-, 


not be demandable, when the, murderer actually ſuffers the puniſhment of the 
law: for his genen of puniſhment, muſt be /o/atium enough to them. But 


it is the 'adtual putiſhment of the delinquent, which alone deprives them of their 


right to it; for they are held to bo fully ſolaced by it alone. Conviction or con- 
n. ficient ; and afſithment; is due by one who has obtained a 
pardon for his crime, either before or after condemnation, J. t. $ 15.—ff. 
D. II. c. 44.1424, G 46.1457, . 741483. c. 94.1528, . 7.— 
1584, 6. 136.— 1393, 6. 173% N by 
In antient times the legiſlature, determined with preciſion the reparation due for 
every injury; andcows being in thoſe days more common in Scotland than money, 
almoſt every thing was rated by them. For the effuſion of the blood of an carl nine 
cows were due; of the {on of an earl, or of a thane ſix; of the fon of a thane 


demnation is not 


* 


three; of the grandſon of a thane two and two-thirds. For a blow without 


drawing blood ten pence; for a foot a mark; for a tooth twelve pence'; for a hurt 
an inch long twelve pence ; for a blow below the ear, or one with a ſtaff, fixteen 
pence. For the life of an earl ſeven ſcore of cows, Oc. R. M. J. 4. C. 36. [qq. 
But the quantity of it is not now a fixed ſum in every caſe ; it varies with the con- 
dition of parties or the circumſtances of the offence. Tis therefore left to the 
judge to determine it, 1424, c. 446. | ee 
made effectual in other caſes has been explained, is different in different caſes. 
In thoſe in which the criminal obtains a pardon for his crime, the court, before 
which he pleads it, ought to cauſe him to be impriſoned till he find ſurety to pay 
the ſum which ſhall be fixed for the aſſithment due to the relations of the perſon 
flain, 9. A. c. 69.— 1426, c. 95.— 145%, c. 74-—1593,c. 178. For the pardon 
cannot take full effect, and he is not entitled to his liberty till he has found it. 
The moveable eſtate of every one, condemned for a capital crime, eſcheats to 
che crown; the Court of Exchequer has the care of the revenue; and beſides, 
it muſt grant warrant for the pardon to paſs the ſeals. "Therefore it is the court 
by which the aſſithment is uſually modified, 1584, c. 136.—1 593, c. 173. But 
the criminal may not have been proſecuted ; his crime may be connived at; 
and he may not either get or ſtand in need of a pardon. In theſe caſes thoſe, 
who are entitled to be aſſithed for the ſlaughter, muſt ſurely be entitled to bring 
an ordinary action either before the Court of Seſſion, or before the ſheriff of the 
{hire, or before the magiſtrates of the borough, in order to get the affithment mo- 
dified, and the criminal decreed to pay it, 1426, c. 95.— 1592, c. 157 .—4rg. H. 
ſummons and libel. © AE een ttt a 
Money decreed to be paid one by way of aſſithment for ſlaughter is due ex de- 
licto > therefore the delinquent is not entitled to the benefit of a ceſſio bonorum, in 
caſe he has been committed to priſon, till he ſhall find ſurety to pay it, Fa. II. 
230. For the privilege of making a ceſſo Lonorum is indulged to thoſe alone whoſc 
affairs have innocently and by misfortunes fallen into diſorde. e 
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The manner in which it is made effectual for ſlaughter, for that by which it is 
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9 728. E ER delinquent is brought by his delinquency under an obligation 
to make reparation for the wrong which he hath done; and in the 
foregoing titles we have treated of that which one is bound to make, becauſe he 
has injured either the character or the perſon of another. But damage may be 
done to one's eſtate, as well as injuries to his perſon or character; and every one 
who doth a thing, which it is wrong in him to do, and by. which the eſtate of 
another is diminiſhed, becomes bound e delido to repa the damage done by 


\ 


him, whether he is himſelf enriched by his delinquency or no. For he had no 
22 . | | i 0 IVE TILES 11 25115 0 

right to do it; he was blameable for doing it; tis ther, f re much more reaſon- 
able that he, who hath done the damage by doing 1 which it was wrong 
f ä 77 ene nee re. O 
in him to do, ſhould bear the loſs, than he to w OM it is done. But it muſt 
fall upon him to whoſe eſtate the damage is done, unleßs it is repaired by him 
who hath done it. We proceed therefore now to conſid that reparation which 
a delinquent is bound to make for having done damage to the cate of another. 
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| The word Damage is uſed in ſeveral different! ſenſes. When taken in its moſt 90 
. A 1 +: 1444) SO OTA : * 
; extenſive one, it ſignifies any ſort f hurt done one, whether it is or is not attended : 


with a diminution of his eſtate. Thus a verbal injury does not directly take 
+ one farthing out of the pocket of him to whom it is done; yet he is faid to 
ſuſtain damage, and to be entitled to ſue an action of damages for it (F 708. 719.). 
Sometimes it is taken in a more limited ſenſe, and is uſed to ſignify patrimonial 
loſs, that is, every loſs by which one's eſtate is diminiſhed, from whatever cauſe 5 
the diminution proceeds, whether from accident or from deſign; whether on oc- | 
caſion of a contract or of a delinquency ; whether he, who does it, is or is not 
enriched by it. But it is frequently uſed in a ſenſe more limited than any of theſe, 
tor * a diminution of one's eſtate, cauſed by wrong done by another; whether 
ne, who does it, is or is not enriched by it. Thus one, who has ſtolen a horſe, 
is ſaid to have done damage to him from whom he ſtole it. But it is generally 
in this title uſed in a ſenſe more limited than any of the former, and ſigniſies 
* a diminution of one's eſtate, cauſed by ſomething which it was wrong in him, 
© who has done it, to do, and which does not make him richer than he was be- 
fore he did it.” For the delinquency of one, who is enriched by it, is either 
theft or robbery, or ſome other which either has a name proper to itſelf, or is 
comprehended under a general one different from damage. In the civil law it is 
called Damnum injuria datum. * EI 
From what has been ſaid it is plain, that, in order to bring one under an obli- 
cation to repair damage, or to entitle one to get reparation of it, it is neceſſary 
I. That one's eſtate be actually diminiſhed ; II. that it be diminiſhed by ſome 
perſon ; III. that it be wrong in him, who has diminiſhed it, to do that by which 
it is diminiſhed. From theſe axioms it will be eaſy to ſhew 1) to what things, 
2) to whom, 3) by whom, 4) in what caſes it may be done; 5) what are the 
obligations of him who does it, and the rights of him to whom it is done. 
9 729. Every man's eſtate conſiſts either of things corporeal, or of things in- 
corporeal, . or of things of both ſorts. is to things of the firſt kind, to cor- 
poreal things alone, that the word Damage ſeems to be both Þ pas and con- 
fined, For they are alone capable of being deteriorated: therefore damage can 
be done to them alone; it cannot be done to things that are incorporeal. No 
doubt, one may loſe his right; but loſs of that ſort does not properly fall under 


the denomination of damage. 


6 T | But 
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but alſo 2) children 


one of theſe is regarded in the ſame ligbt, as if it ha 


But damage may be done to corpoteal things of all ſorts; to moveables as well 
as to immoveables 5 143 if * for things of the one as well as thoſe of the other 
fort may! be damaged. A 7k | 

zo. The eſtats of every body, who! has one, may be diminiſhed; there- 
fore damave may be'done to every one who has an eſtate. 

C If. Damage may be done by every one who is capable of Going miſchief 
to another, and of diminiſhing his eſtate] | 

But he who does it muſt, in order to be brought badet the chi ben to re- 
pair it, know, that it is wrong to do it (5 728. ax. 3.) ; therefore 1) not only 
\deots, madmen, and perſons who are by nature deprived of the uſe of reaſon, 

Shs ako incapable of diſtinguiſhing right from wrong, are 

:ncapable of doing it, . 5. F 2. F. ad leg. Aquil. ( 7850. Damage done by 
been done by a brute, or 

had been owing to accident. But damage occaſioned by accident cannot be faid 
to be done by : any body. Conſequently no particular per {on is liable to repair it, 
tince ho individual can be ſaid to be the cauſe of it. Beſides, in order to bring 


one under an obligation to repair damage, it is neceſſary that it be wrong in him, 


who hath done it, to do it. But one cannot be ſaid to have done wrong, who 
can hardly be ſaid to be the cauſe of the harm that js done. 
$ 732. One is liable to repair damage done by him in all caſes, in which it 
was wrong for him to do it. But jt is wrong for one to do any thing, which he 
is culpable for having done. Hence one is liable to repair not only the damage 
which he has done out of a malicious purpoſe, on deſign, or dolo malo, but allo 
that which is occaſioned by his careleſſneſs, or neglect of his duty; culpa e- 


iam Kviſſoma, J. 44. 5. F. ad leg. Aquil. roth March 1757, James Fraſer v. 7 


| C ell. 


ne being bound to repair damage Gch even by his culpa leviſ Ima, be 
muſt therefore he bound to repair that which he does either out of ignorance 
of his trade, buſineſs, or employment, or out of inability to do that whieh he 
hath ut \dertaken to do. * Imperitia culpæ adnumeratur, J. 132. F. der. J. Nec 
* videtur iniquum, ſi infirmitas culpæ adnumeretur ; cum affectare 96 non 
debeat, in quo vel intelligit, vel intelligere debet, infirmitatem ſuam alii pericu- 
loſam futuram,” J. 8. § 1. F. ad leg. Aqmiil. . 9. $5. J. 13. 5. J- locati.— 
1477. c. 78. 
But one, who is not culpable, is not liable to repair any damage, which he 
may have done. Hence one, who jure ſuo utitur, or does no more than he has 
a right to do, is not bound to repair the loſs he hath cauſed another to ſuffer, 


Nemo daninum facit, niſt qui id fecit quod facere jus non habet, l. 1 51. F. d. r. 
j.—ſt. I. c. 12. (H7ol.). 


Much lefs can one be liable to repair accidental loſſes: for theſe canuot 
be ſaic to proceed from any individual “. 


A fortiori, one is not entitled to get reparation of loſſes, ſuſtained by him 


through his own ſavlt, J. 203. F. d. r. j. F arg. Þ H. Ce 48. J 1. 


$ 733. Every one, who does damage which he is culpable for doing, is 
bound, and js liable to be ſued, in order to be decreed and to be compelled to repair 
it}. The action founded on this obligation is a patrimonial one; it is brought 
in order to recover fee ; therefore it lies againſt the heirs of the original 


delinquent 


* One would be apt to think, that by the antient law of Scotland accidental loſſes were not 8 by the 
owner of the things which met with them, but divided between him and that perſon to whom the accident Was 
owing, p. t. R. I. c. 94. This may ſeem at firſt fight to be equitable, but it is not fo in truth; for an 
accident, af: is not owing to any body; ; no individual can be ſaid to be the cauſe of it; therefo e no one can be 
blamed for it; and it would be ended to make any part of it fall upon any other than the owner of ibe 
thing, which has met with it. 

+ A remarkable inſtance of this occurs in N. M. J. 1 . But the law would not at preſent bind 
the debtor; it would only preſume againſt him, and put upon him the orn. proband! that he had loſt the cuſtody 
'of the ſeal, that another had got poſſeſſion of it, and that this one had ſealed the writ with it, . M. c. 12.— 1540, 
& 1%. 

t The action which lay againſt him proceeded, in antient times, on a brief called Breve de protetione et pace 
weeis infridta, in caſe the damage was done and was accompanied with a breach of the Peace, 2. A. c. 54. 
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delinquent. as well as againſt himſelf. For the ſame reafor, it lies as well to the 
heirs of him to whom the damage was originally done, as to himſelf; for the. 
right of ſuing it is in bonis, a part of the eſtate of their predeceſſor, and is tranſ 
mitted to them with the reſt of the inheritance, J. 23. 4 8. Had leg. Aquil. Be- 
ſides, the eſtate is made by the delinquency. to deſcend to them leſs valvable thau 
it would have been, if damage had not been done it. Tis true one, who has 
an action to recover a thing, may in ſome ſort be ſaid; to have the thing itſelf, 
J. 15. F. d. r. . At the ſame time it muſt be confeſſed, that one, Who is laid 
under the neceflity ot commencing a law-ſuit, in order to recover it, has not ſo 
ſure a hold as if he had the real poſſeſſion of it. Minus eſt actiouem habere, 
guam rem, I. 204. F. d. r. . The reaſon is plain; one, who has no more than a 
perſonal action to recover a thing, has not prefſentis corporis fucultatem, and is, beſides, 
expoſed to the hazard of the inſolvency of the perſon whom he has bound to him, 
7 u We whoſe ſecurity he muſt reſt... Plus cantioats in re eft, quam in perſona, l. 25. 
PR in ſome caſes one is bound not only to repair the damage he has done, but 
alſo to undergo a puniſhment ſuitable to his delinquency. This happens in all 
caſes, in which either the malice, of the delinquent, or the hurt done to the pu- 
blic, or the offence committed againſt the law, js great; for damage may be doue 
not only doo, but allo culpa lata, levi et leuiſſina. Some caſes therefore the law 
has taken under its eye, and in them hath defined the puniſhments of the de- 
linquents; in others it hath left them to be determined by the judge according to 
circumſtances: i b e lee i 1 1 r e re og ity 
The foregoing principles make the ſubſtance of the general doctrine concern- 
ing damage done wrongfully by one to another, and the reparation of it. In or- 
der to illuſtrate it, lawyers have branched it out into an innumerable multitude 
of particular examples, and have given deciſions of each of theſe, derived from 
ſome one of the foregoing principles. This ſeems to be a very ſupertluous as 


ene * 
enn 


well as a needleſs buſineſs. No doubt there are ſome loſſes, which happen more 


frequently than others in the ordinary courſe of human affairs: but damage 
may be done to one's eſtate in an almoſt inſinite number of different ways; for the 


variety of nature and of contingencies is almoſt infinite. Were one therefore 


to go into a detail of all the particular examples, which have either happened 
in real life, or been imagined by lawyers, that variety would not be exhauſted. 
Events new and ſurprizing would be coatinually happening, to ſuggeſt the fruit- 
leſſneſs and the vanity of ſuch enumerations. I ſhall not therefore pretend to do 
more than give a fe of thoſe examples, which ſeem to be the moſt notable. 

$ 734, J. One, who ſows the land of another with the ſeed of any fort of no- 
xious weed, does ſignal damage to it, eſpecially if it cannot be eaſily killed, deſtroy- 
ed, or eradicated. For it fouls the ground, chokes the good ſeed, takes its nou- 
riihment from it, and hinders it from growing. Therefore he mult at leaſt be 
bound to repair the damage he has done, J. 27. F 14. J. ad leg. Aquil. Indeed 
this is a ſpecies of wickedneſs hardly known either tothe people or to the letter of 
the law of this country. But it could not proceed from any but tlie moſt abandoned 
heart, and would therefore deſerve to be puniſned in the moſt ſevere manner *. 
A tenant, who ſhould be ſo malicious as, out of ill-will to his landlord, to ſow 
his farm with ſuch ſeed, would fall under the deſcription of this crime; and would 
be bound not only to repair the damage he did to the land, but to undergo a pu- 
niſhment adequate to the extraordinary malice of his heart. By the antient law 
of Scotland it was puniſhable as treaſon, ſt. A. II. c. 18. and might, no doubt, 
at preſent be in ſome caſes puniſhed capital. 

$ 735. II. Hunters are uſually fond of their game; and mind not the damage 
they do to the fields through which they are obliged to purſue it. The law hath 
therefore, in order to put them on their guard againſt their own Retabel 7049 5 
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protect others againft the conſequences of it, enacted 1) that no man, whether 
he is or is not entitled by Jaw to hunt, ſhall either walk or ride through ſown 
land belonging to another, from the time at which it 1s ſown and harrowed till the 
corn is cut; or range through the woods, parks, hainings, or incloſures of o- 
thers, without the leave of the owners“: and 2) that ſuch, as do otherwiſe, ſhall 
be liable not only to repair the damage done by them, but allo to be fined in ten 
pounds for the firſt, to pay twenty for the ſecond, and to have all their moveables 
confiſcated for the third fault, 1555, c. 51.—1085, c. 20,1707, c. 13. 

$ 736, III. One who either walks or rides through fields, that are plowed, ſown 
and-harrowed, muſt as well as one who either walks or rides through fields co- 
vered with growing corn, be bound to repair the damage he does ; and muſt be 
liable to be puniſhed either by a pecuniary or. by a corporal puniſhment, propor- 
tionable to his oftence, 1555, c. 51. Fog | 

IV. A fortiori one, who wilfully deſtroys and cuts growing corn, muſt be liable 
to repair the damage he does, J. 27. H 25. 26. 27. F. al leg. Ajuil. Indeed 
this is a crime ſo hurtful to ſociety, that the law hath taken particular notice of 
it, and hath ordained thoſe guilty of it to be puniſhed by death, 1587, c. 83. 

V. Much more criminal are thoſe who wilfully burn it, no matter whether it 
is growing in the fields, lying cut on the ground, gathered into ſheaves, or brought 
into the barn- yard. Therefore, beſides being bound to repair the damage to 
him who ſuſtains it, /. ff. R. I. c. 29. they are alſo liable to be puniſhed by 
death, 7mo AN. c. 20. Indeed by the antient law of Scotland they were 
held to be guilty of treaſon, and were therefore puniſhable as traitors, 1528, 
c. 8.— 1540, c. 118.—1567, c. 33.—l. 9. ff. de incend. ruin. et naufrag. 

9 737. VI. This country was in antient times ſo naked and ſo open, that the 
legiſlature thought it neceſſary, by ſpecial ſtatutes, 1457, c. 80.—1503, c. 74.— 
1535, c. I0.—T671, c. 41. to order trees to be planted, hedges to be raiſed, and 
encloſures to be made; and was obliged to take them under its protection, in or- 
der to hinder them from being deſtroyed. Indeed all its care was neceſſary; for 
it had to defend them againſt the prejudices of a people, rude, barbarous, and 
ignorant, that was accuſtomed to nothing but arms, was ſtrongly attached to its 
own manners, regarded its antient cuſtoms as ſacred, and was averſe from nothing 
10 much as alterations of theſe. RES | 
For this reaſon it was enacted, that ſuch as maliciouſly cut, bark, break, ſpoil, 
or deſtroy growing trees, green wood, hedges, ditches, dikes, fences, gates, or 
encloſures, ſhall not only repair the damage done by them, but alſo undergo a 
punifhment adequate to their offence. The puniſhment was determined by vari- 
ous ſtatutes. The crime ſeems to be puniſhable at preſent according to cir- 
cumftances ; ſometimes by a pecuniary, {ſometimes by a corporal, ſeldom, if ever, 
by a capital puniſhment, 1424, c. 33. 34.— 1503, c. 71.—1535, c. 10.—1 555, 
F. 58.—1567, c. 30. — 1579, c. 84.— 158), c. 83.1607, c. 3.— 1617, c. 8. 

$ 9.—1061, c. 38. 41-1085, c. 39.—1698, c. 16.— 1 G. I. c. 18.60 G. I, 
„ © | FM 

: 1 order to make people more keen to preſerve them, it is ſpecially en- 
acted by 1mo G. I. c. 18. that the owner of the trees, woods, hedges, which have 
been damaged, ſhall be entitled to recover his damages, with coſts, from the in- 
habitants of the pariſh, village, or hamlet, within which the wood is ſituated 

| and 


$ 

* ]'ſay, whether he is or is not entitled to hunt. For one whom the law entitles to hunt, has, no doubt, a 
right to hunt through every field that is not either incloſed, or laid out in kept graſs or ſomething which may 
be ſpoiled ; without the leave either of the owner, or of the tenart of the ground; neither the owner nor the 
tenant has a right to hinder him from hunting, provided he do it 1) /egitimo loco, 2) legitime tempore. 3) lecitimo 
modo, For there are certain ſeaſons, during which it is anlawful to hunt; and no man is entitled either to ſhoot 
hares or er terreft-ial game at any time, or on any grounds; or to hunt on the grounds of another with ſetting 

dogs and nets, in order to kill fewls with the latter, without the leave of the owner, 1707, c. 13. © 

+ The act 1685, c. 39. declares one who either has or uſes the timber of any tree. that has been cut, broken, 
or pulled up, to be liable to the penalty it appoints for thoſe who tranigreſs it; unleſs he can produce the perſon 
from whom he got it: for it preſumes that he would be able to produce him, if he was himſelf really innocent. 


"This preſumption is founded on common ſenſe, and would therefore take place at this day; eſpecially as this act 
is not repealed by 190 C. I. c. 18, 
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{1x months from the time at which he, committed the offence, be convicted of 
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having committed it at the inſtance. of the pariſn, village, or hamlet - that is, of 


any one of the inhabitants who ſhall proſecute the offender, and cauſe him to? 
be convicted. For leave is given hy the act not only to the owner of the teces, 
but allo to every inhabitant of the pariſh, village, or hamlet who pleaſes, to cx, 
hibit a complaint againſt the offender to any two juſtices of the peace 
of the county to which the village hamlet or pariſh belongs, to proſecute him be- 
fore them, and to bring him to condemuation. If therefore the pariſh neglects 
to proſecute him for all this long time, the law preſumes, prefunprione jurii en de 
jure, that all and every one of the inhabitants of it are acceſſary to the offence, 
ſince they have connived at it; for it is impoſſible to believe; that they did not 
hear of it during this time. They are liable, each of them, in Vedum to the 
whole damages and coſts; for every one of them has power to proſecute the 
offender. No doubt, the inhabitants of a village are alone Hable for damage 
done to trees ſituated in it; thoſe, of the hamlet, for damage done to ſuch as arc 
plauted in it; and thoſe of the pariſh for that . one to woc fithated in a place, 


9 1 


I 


which cannot be ſaid to be either a hamlet ot a village. Bat all and every. o,ʒ, 
of them are liable to him who ſuſtains the dama ze; therefore thoſe, Who Afe, 
| Wes by the'owner of i the! trees, 


ingted out among them, and ſued, for his ess by the beer of the 
are entitled to be reimburſed by, all the reſt who! are equally able with them, 
D. II. 87. 17th Nov. 1719, Naſinythi. %%% ˙— ß ? 
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I ſay, the offence is puniſhable according to Circumſtances, ſometimes by a pe- 


cuniary,. ſometimes. by a corporal, ſeldom, if ever, by a capital puniſhment. | No 
doubt, poſterior laws derogate from thoſe which were prior to them (4 79.), I. ult. 
H. de conſt. priucip. and in all.caſes to which a poſterior ſtatute can be applied, 
its ſanction muſt take place. Hence one, whoſe 910 falls under the act 110 G. 1. 


c. 18. is liable to be condemned to ſuffer the puniſhment a ppointed by it; provided he is 


of a rank ſo mean, as makes it lawful to inflict that puniſhment upon him. Therefore, 


if there is a houſe of correction within the juriſdiction of the judge before whom he 


is ſued, he muſt be committed to it, be kept in it to hard labour for three months, 
and be publicly whipped once every month during theſe three, either in the borough 
within which the offence was committed; or, if it was not committed in a bo- 
rough, in the market-town within which the houſe of correction ſtands, or If 
the houſe of correction does not ſtand in a market-town, in the next one of the 
county. within which it ſtands, on the market-day between the hours of. eleven 
and two. But there may not be a houſe of correction within the Juriſdiction of 
the judge; in that caſe he mult order the delinquent to be committed to priſon 
for four months, and to be publicly whipped, once every month during theſe four. 
Beſides, it is enacted that, before he is diſcharged, he ſhall find bail for his good 
behaviour for two years. But the law diſtinguiſhes the ranks of men, ſutes the 
puniſhments it inflicts on offenders to theſe, and inflicts not ignominious ones 
on perſons of condition. Tis plain therefore, that the ſanction of this act was 
intended againſt low people alone; it was not intended againſt people of condi- 
tion: for it could not ever mean, that a gentleman ſhould be condemned either 
to be kept to hard labour or to be whipped. If therefore the offender is a perſon 
of condition, his puniſhment muſt be determined by the Judge according, to cir- 
cumſtances. In moſt, if not in all caſes it ought to be a 5 one; but it 
can ſeldom, if ever, be capital; for the rigour and the ſeverity of the antient 
law of Scotland is contrary to the humanity and to the civility of modern 
times. In many caſes, in which the fierceneſs of our anceſtors breathed nothing 
but cruelty and death, the law hath kept pace with the mild ſpirit of the people, 
and hath aſſumed a ſofter air. *Tis true the antient Jaws are not expreſsly re- 
pealed, and caſes may be ſuppoſed in Tra it would be proper to revive their ver 
x pong EN rity ; 


3 0 


* This does not exclude the ſheriff or other judges competent. 


5 3 7 * 5 N 
= Pp. 
rd f? 
bd ” £ . 


and the damage done, in caſe the perſon who did the damage ſhall not, within 
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rity ; they may however be held to be abrogated in ſome ſort by the taciturnity 
of the people and of the Judges of the law. 
VII. Bub lands are uſually poſſeſſed by others than their owners: thereforethe law 
- hath, in order to make tenants careful to preſerve the trees planted-on their farms, 
. enacted 1) that they ſhall Toe and ſecure all growing wood and plantations, 
| which are upon the grounds poſſeſſed by them, from being cut, broken, barked, 
or pulled up by the roots; under the penalty which it is declared, the landlord or 
- owner of the ground, and he alone, ſhall be entitled to exact from them, of ten 
pounds Scotch for each tree which is not ten years old, and of twenty for e- 
very one above that age, which they ſhall have thus abuſed without his warrant 
and order. Tenants are conſtantly going about their fields, and have thereb 
opportunities of preventing harm from being g done to their lands. Therefore it 
is enacted 2 2) that every tenant ſhall be liable for his wife, children, ſervants, 
and all others in his family, who ſhall contravene the act. From whence it is 
plain, łhat the law preſumes not the damage done to the trees to have been in all 
caſes done by the tenant kimſelf; and does not make him liable for-it, unleſs 
he proves that it was done by another, for whom he is not anſwerable, as was 
found. D. II. 87. 24th Fuly 1734, Ferguſſon. All which it means to ſay is, 
that he ſhall be liable to certain penalties for damage done either by himſelf or 
by perfons belonging to his family. But the landlord muſt prove either from the 
preſumption founded on 1685, c. 39. or from other circumſtances, that the da- 
mage was done by ſome one of thele. For an action of this Kind cannot be 
- eaſily concealed ; and it would be hard to make a poor tenant liable for damage 
which is not done by him, or to lay him under the neceſſity of ſinding out the 
per ſon who did it. 

VIII. One who is ſo wicked as maliciouſſy to ſet on fire, to ben or to nk 
to be burnt any wood, underwood, or coppice, is ordained to be puniſhed by 
death, 7mo AN. c. 20. — imo G. I. c. 18. 
5 738. IX. Damage may be done not only to land aol to thoſe things which 
grow out of it, but alſo to houſes and to ſuch things as are built on it. Thus 
one, who demolithes or pulls down a houſe belonging to another, is not only 
bound to repair the damage done by him, J. 27. F 31. J. go. ff ad leg. Ayuil. 
J. 2. C. cod. but liable to be puniſhed according to the degree of his delinqueney. 
One who does it by open force, ſeems to be gullty of a ſpecics of vis publica ſo 
atrocious as to be puniſhable. by death: indeed, this is a fort of robbery. One 
who does it in a ſecret but malicious way, by undermining it or by doing any 
other thing on purpoſe to make it fall, mult alſo be liable to be puniſhed capital- 
ly, m caſe it is inhabited; becauſe he thereby endangers the lives of the inhabi- 
tarts: and if it is not inhabited, he muſt be puniſhable ſeverely, by an arbitrary 
puniſhment. If he demolithes it without an intention, he is only culpable, and 
is therefore puniſhable according to his culpabllity. _ 

K. People who aſſemble in a riotous and tumultuous manner *, and pull down 

or demoliſh, or begin to pull down or demoliſh any church or place of religious 
worthip tolerated by law, dwelling-houſe, barn, ſtable, or out-houſe, are, all and 
every one of them who are convicted of having had a ſhare in doing it, liable 
to be puniſhed by death and by confiſcation of all their moveables. Andꝭ the law, 
-preſuming that fo atrocious violence could not be done without the connivance, 
if not the aid, of the inhabitants and the magiſtrates of the town, borough, pariſh, - 
or ſhire in which it is done, hath therefore enacted that thoſe, - who are ag- 
grieved by the demolition of their property, ſhall be entitled to get the damage 
which they have ſuſtained, repaired to them by that town, borough, pariſh, or 
hire; and in order to recover it, to bring a ſummary action and to obtain a 
decree againſt any two of the pariſh. To this action the magiſtrates and the 


county 


* People are ſaid to aſſemble in a riotous and tumultuous manner, if the mob conſiſts of twelve or more 
petſons. | | 
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county muſt, in ſome caſes, be made parties; therefore the magiſtrates muſt be 


ſummoned after the ordinary form, and the ſhire or ſtewartry by an ediQal 
citation at the market-croſs of its head-borough, without mentioning its 
name, 1G. I. r. 4. But it would be iniquitous to make any two alone bear 
the whole burden of repairing the damage, if there are more who are equally 
guilty with them; the law therefore entitles thoſe, againſt whom the decree ts 
awarded, and who have repaired the damage, to be reimburſed proportionably 
by all thoſe who are equally guilty with them. ES 


The governors of boroughs are ſometimes not the moſt reſpectable men in them; 
they have not always metaphyfics enough to deſtinguith the good of their own cor- 


porations from that of the public; and taking theſe to be ſynonymous expreſſions, 


they believe every project, formed for decorating their.towns or for the conveniency 
of thoſe who. live in them, to be eſſential to the good of the nation. Thus the 
forget, that the public impoſts are impoſed by parliament proportionably on all 


the people; that the legiſlature itſelf lays in no caſe extraordinary burdens on in- 


dividuals; and that it never deprives one of his property even for the good of e 
nation, without granting him an equivalent for the loſs which he ſuſtains more 
than others. Hence they uſe- not to be ſcrupulous about making encroachments 
on the property of private perſons; and having the public money to lay out both 
in ſuing others and in defending their own decrees, they are not flow either in iſ- 
ſuing or in executing their orders. But property is ſacred; and the law is care- 


ful to protect individuals againſt the arbitrary proceedings of their governors. 


Magiſtrates are not hindered, indeed it is their duty both to form and to execute 
ſchemes, which may be uſeful to their communities, provided the execution of 
them hurts not the right of any private man. But they cannot on any pretence, 


either on that of levelling their ſtreets, of ereKing edifices for the decoration of 


their towns, or of other public utilities, make the ſmalleſt encroachment on the 
property of the very loweſt of the people; they cannot even force one to accept 
of an equivalent for it, or oblige him againſt his will to part with the moſt inconſi- 


'derable advantage, of which the law entitles him to maintain the poſleſſion. 


For the legiſlature has alone this power; and the preſervation of the rights of 
private perſons is as important in the eye of the law as the promoting the utility” 


of any corporation. Every order therefore, which violates the rights or the pro- 


perry of any man, is oppreſlive and illegal, and every individual, who either may 
e or is aggrieved by it, is entitled to get the execution of it ſuſpended, and to 


recover full reparation of the damages, which he hath ſuſtained in conſequence 


of it, from thoſe individuals who made it or cauſed it to be executed. For 
theſe muſt be held: to have employed the money arid the power, with which the 
law hath entruſted them, to abuſe thoſe ſubject to their authority; and the pre- 
tence of bona files can neither have place, nor ought it to be admitted as any ex- 
cuſe in this caſe. Bo an | 
739. XI. If one who demolithes a houſe is, much more muſt one who fires 


it, be liable to repair the damage done by the fire. Fire may proceed either from 


deſign, from careleſſneſs, or from accident. If it is kindled on defign, with a 


malicious purpoſe and intention, nequiter et malitioſe, as the ſtatute of MAL coLM 


c. 11. exprefles it, or dolo mals, the criminal is bound not only to repair the 
damage done by it, but alſo to be puniſhed by death“. But it ſeems not that 
one, who ſets on fire a houſe belonging to himſelf, can be puniſhed capitally ; 
unleſs it appears either from the ſituation of the houſe or from other circumſtances 
to have been ſet on fire, either that the fire ſpreading farther might conſume the 
property of his neighbours, or that he might recover inſurance from thoſe * 


— 


fndeed this is one of thoſe crimes, which were called the placita coronæ, the pleas of the crown ; becauſe cr iĩmi- 
nals accuſed for having committed them could be tried by the Judges named by the crown, that is, by the Court of 
Juſticiary alone. For the Juſticiary had in antient times, as it has at preſent, a privative juriſdiction in them, 
f. M. cap. 13. J 2. &t,—R.; M. J. 4. c. 6. c. 1.4. A. IIc. 14. §2.—fl. R. III. e. 43. | 


N 0. | 800 10 
540 of Bags ts. 
5 't 3f0] zem Ein Je 

wid aud Nang in by moving the compaſſion of dhe ld he, might, gen 

contribution made for him. e 
In caſe ſire happens through negligence, cateleſſneſß, or f cu, through. mige 

vornance ur rehlefalie as the law ſpeaks, he to whoſe fault it is ing, 6 Allo Found 

both to repair the damage, arg. . B. II. 4. 26. § 1. 2. 3. -, 43. and to ſuffer an 


1 


arbitrary, puniſhment proportionable to his culpability. Fire, which happens in 
towns, is more! dangerous and more deſtructive than that which happens in remote 
places. Therefore it is euacted by an old ſtatute that, in caſe it, happens in a town, 


through the careleſſneſs: either of him to whom the houſe, belongs, or of his wife, 


or of his children, or of him who tenants it, or of one who lodges in it, the 
delinquent ſhall be baniſhed the town for three years. If, it happens through 
the fault of a ſervant belonging to the houſe, he ſhall repair the damage if he 


is able, and ſhall be baniſhed the town for three years: but he may not be able 


to repair it; in that caſe his puuiſhment is made more ſevere, for it is enacted. 
that he ſhall be dung openly, at the market-croſs, and kan the town.; and 
ſball be baniſhed it for ſeven years. 


When fire happens accidentally, nobody is liable either to repair the damage 


done by it or to be; punished. it; becauſe, nobody can he ſaid. to be the cauſe ; 
af it, Le B. Co 5 54. 5613 4916 aldi %0 / . 


Therefore in order to diſcover whether a fie is. kindled dolp hr as 1s, owing to 
W or. bappens by accident, it is tbe duty of the magiſtrates of the place * 
where it happens, and they are ordained, incontinently to inquire into the cauſes 


from which it proceeded, the way in which it happened, and the circungſjances ; 


attending it, 1426, C. 75. l. 1. fqq. ft. de off. pref. vig. T. | 
is ſometimes neceſlary. to pull down the houſe of one man, or to deſtroy bis 


Property, in order to hinder fire from ſpreading, to put a ſtop to it, and to ſave the 
properties of others. In this caſe, he whoſe houſe has been thrown down, or whoſe 
property has been deſtroyed, ſeems to have a claim founded on equity to be reim- 


burſed by thoſe whoſe property is thereby ſaved, and to get a contribution made by them 


for that purpoſe, provided his property, which can hardly be ſuppoſed, would not 
itſelf have been deſtroyed by the fire. For the damage he has ſuſtained was ſuſ- 
tained by him for their common utility, in order to avert a danger that threatened 
them all .alike. A quiſſimum enim eſt, commune detrimentum fieri eorum, qui 


propter amiſſas res aliorum, conſecuti ſank; ut ſuas falvas haberent, E 
P. Oc. F. de lege Rhod. de jadtu. But thoſe, whoſe property is deſtroyed by the 
"my itſelf, -are not entitled to get a contribution made for them in order to make 
their loſs.. Fires uſually ariſe from accident; but every one ought to bear 
tha accidental loſſes which -befal his on property; and a merchant, whole 
goads have been loſt at ſea, has as good a title to get his loſs made up by the 
public as one -whoſe goods have been burned. Beſides, fire uſually, ariſes from 
the careleſſneſs of thoſe whoſe property is deſtroyed by it, culpa inhabitantium ; 
and it would make people [leſs careful to prevent it, if they thought their loſs 
would. be fully made up by others. ?Tis.caſy for one to ſet his houſe on fire; 
and it. is of all things in the world the moſt difficult to diſcover that he hath done 


it wilfully. Thus. people, whoſe ſubſtance and whoſe loſs are unknown, may be 


invited to commit the moſt. horrid crimes, in order to create to themſelves eſtates 
out of the compaſſion of the public. Beſides, for paying a ſmall yearly premium 
every man in this country may get his property inſured ; and it is ridiculous for 
one, who hath this advantage, but hath, out of avarice or from other views, 
ee to take an benefit. of It to recur to he public 990: che lok.,, But 


og Beſides, it is the doty of magiſtrates not only to extinguilh fire after it is kindled, but to uſe proper precau- 
ions, in order to prevent it from being kindled, and to have machines ready, which may be uſeful in extioguiſh- 
ing it, 1426, c. 71. 72. 73. 74 75+ Weed as are negligent, are liable to be puniſhed, and, in ſome caſes, to 
repair the damage alſo. 
+ The act 67 A c. 30. extends not to Scotland; it ſeems to have been intended principally for the ſecurity 
ef the * of London, and to extend no farther than the places comprized within its weekly bl of EY: 
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people may ſometimes loſe their all; they may be reduced to want, and may be 
diſabled by poverty from carrying on buſineſs ; ?tis therefore reaſonable that in 
ſome caſes they get as much as will enable them to do for themſelves. But it 
would be impolitic to give thoſe who have made great loſſes any thing like the 
full amount of theſe; and this is in 4 caſes more than they can in reaſon de- 
mand.  *Tis abſurd to ſay that one who hath loſt fifteen hundred pounds is en- 
titled to get theſe fifteen hundred filly made up to him by the public) and that 
every one, who hath not loſt on the ſame occaſion with him, and is in tolerable 
circumſtances, ſhould contribute ſomething in order to make up this ſum for him. 
Equity can never require any man to contribute either tu make the ſufferer richer, 
or to enable him to live in more affluence than himſelf. Of courſe one cannot 
be entitled to more than will juſt put him in a way of doing; and money qught 
not to be expected from any, whoſe ſtock amounts not to much more than the 


* 


ſum intended to be raiſed by the contribution. * 
XII. One, who maliciouſly ſets a coal-pit on fire, is not only bound to repair 
the damage done by it, but alſo puniſhable by death, 1592, c. 148. One, who 
does it through careleſſneſs, is bound to repair the damage, and liable to an arbi- 
trary puniſhment,  _ W 41 111 46 1 "ys 
740. Damage may be done not only to things which are immoveable, but 
alſo to ſuch as are moveable (F 729.). Moveables are either ſuch as have an in- 
ternal faculty of moving themſelves; of this ſort are all living creatures, and 
they alone, terreſtrial, aerial, and aquatic: or they are ſuch as have not an in- 
ternal faculty of moving themſelves, but are capable of being removed by men 
from place to place; of this fort are all inanimate things which are moveable, 
corpora mobilia inanimata (F 143. ). 
XIII. The moſt memorable animals are horſes, oxen, and thoſe which are 
uſeful to mankind. Hence the law, 1581, c. 110. 1587. c. 83. ordains ſuch as 
maliciouſly hough the horſes, oxen, or cattle of others, during the ſeaſon of la- 
bouring the ground, or maliciouſly either ſtick, gore, or kill oxen or horſes, be- 
longing to others, during the time of leading either corn or feuel, to be puniſned 
by death *. One can hardly be ſuppoſed to have done this without a malicious 


intention; but it is poſſible one may do it through careleſſneſs, and he could 


be puniſhed only by a ſlight arbitrary puniſament ; and in both caſes it is plain, 


that the delinquent muſt be bound to repair the damage done by him. 


XIV. In the ſame manner one, who, either by over-loading or by over-driving 
it, kills, burſts, cripples, or hurts an animal which belongs to another, and which 
he hath either hired or borrowed from him, is bound to repair the damage done 
by him, J. 27. $ 22. 23. F. de leg. Aquil. 1. 30. & 2. F. locat.—p.ſt. R. I. c. 33. 
$& 3.—ſt, D. II. c. 15. — Ha. 1oth Fuly 1610: as is alſo one who has, by a 
blow or by bad uſage, cauſed a mare, cow, or other ſhe-animal to caſt its young, 
. 27. H 22. F. ad leg. Aquil. e TT | 1 

9 741. XV. Highways are not of an infinite breadth ; men, horſes, and car- 
riages frequently meet upon them; they uſe, if they can, to keep the middle of 
the road; and it may be neceſſary for them to paſs one another. But it is reaſon- 
able that the one, which can alter its courſe with greateſt facility, yield the 
way to the one, which cannot do it with equal eaſe. Thus a man walking on 
foot ought to yield the way to one riding on horſeback ; one riding on horſeback 
to a loaded horſe; a horſe to a carriage; and a lighter carriage to a heavier one. 
But people are ſometimes, from pride or from perverſeneſs, obſtinate on theſe oc- 
caſions, and will not yield to one another; he therefore, who ought to have 
yielded, muſt be anſwerable for all the damage which happens, is bound to repair 
it, and in caſe he ſuffers any himſelf, is not entitled to get reparation of it; be- 
cauſe he is the alone culpable perſon, and is the cauſe of all the miſchief that 
ha FW; 11% Sy 
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N Ry cattle we muſt, in this place, underſtand ſuch alone as uſe to be employed either to labour the ground 
or to lead corn or feuel. | | 


Ihe ſame prineiples hold in thoſe caſes, er agr; drdmmrion gr 1,67 
toirdem, in order to let the other go on 0 91909 JT) evylimgt eit 
a XVI. Iguorance of the trade, which one - proſeſſes to: underſtand, _ 
bee gaid GG y be culpable; and every one is bonuditd/ repair the! 
he, does through it G9 732.) J. 27. f 29. 35, F. ad degiodlquibs J. g. 1915461, 235 
J. S. % 25. . 7, H. locati. Hence we find it enacted by an rantient ſtatute that 
aſmith, who pricks-a horſe to the quick in {hoeing him, ſhall, if the horſe is 
curable, not only pay the charges both of curing and of- maintaining him, but 
alſe provide his owner with another fit for the ſæme uſes to which the pricked one 
wag employed, till he is cured: that if he is inourable, he ſhall take him to himſelf, 
and pay the en of him to the nner 1477» . n ere Feb. TIP 
45 1e 5189 1100 
9743. XVII. Ge, Who deſtroys any paper, writ, > eue bob, We 
or deed belonging to another, is liable to makeup the damage ſuſtained through 
the want of it. If, it will be repaired, by getting the tenor of it proved before 
the Court of Seſſion, it will be-ſufficient be preſents him with a decree finding 
rhe tenor of it proved. I that is not enough, he muſt do any thing which is. ne- 
; ceflary.; ; for. inſtance, pay the debt due by the deed that he deſtroyet. 
44. XVIII. Damage may be done not only to goods on land, but alſo to ſhips 
at IC If it is done either malitiouſly. or b by one ſhip ſtriking againſt 
another or atherwiſe, he, to whoſe fault the damage is owing, is bound not only 
torepair it, arg. H. M. c. 12. but alſo to ſuffer the puniſhment the law appoints 
for his offence. If it happens through ſtreſs of weather, or any other unavoidable 
accident, every. one. is innocent, and muſt therefore bear the loſs his Property” had 
tains. 
9745. XIX. Damage may be done not only by a ben bimſelf, but alſo by 
others for whoſe conduct he is anſwerable. It is plain, that one muſt be anſwerable 
for every thing which another doth in conſequence of his order or commiſſion. 
Quod quis per alium facit, per ſe feciſſe videtur. Therefore he muſt be anſwerable 
in ke ſa me manner, in which he would have been, if he had done it himſelf. 
Thus every judge, clerk, or officer, is liable for the deeds of his deputies; becauſe 
' theſe are choſen by himſelf, 1424, c. 6.—1469, c. 26.— 1540, C. 73.1587, 
c. 72,—20mo0 G. II. c. 43.—2 1{t Dec. 1756, Robertſon v. Sir 1 But 
one, who has not given orders or commiſſion to do it, is anſwerable in thoſe 
_ caſes alone, in which the connexion he has with the perſon,” by whom the da- 
mage is done, is ſuch as makes it reaſonable, that he ſhould be made anſwerable 
for his conduct. The only connexion, which law makes produce this effect, is 
that which one has with his wife, children, ſervants, and family, ſt. V. c. 19.— 
1503, c. 69.—1515, c. 2.1528, c. 6. Theſe are, in ſome ſort, ſubjected to 
his authority ; they are bound, indeed they uſe to obey him; his inſtructions, 
his example, his orders have the greateſt weight with them. Beſides, he ought 
not to admit bad people into his family. Therefore the ill, which they do, may 
in ſome ſort be imputed to him, 1581, c. 112.—1 585, c. 16.—t1 587, c. 93. 
et ſeqq.—1594, c. 231. —1633, c. 7.—1 690, c. 4. But it is hard to make one 
liable ſor any thing done by another. Therefore the law of Scotland ſeems not 
to have defined any rule for determining the caſes in which one ought, and thoſe 
in which he ought not to be anſwerable for the actions of thoſe in his family, 
more particular than this, that it makes him liable in all caſes, in which he either 
has been acceſſary to that which has been done, or can be ſaid to be culpable in 
having allowed it to be done; in ſhort, in which the ill that has been done can 
be ſaid to have been done through his fault. It muſt be left to the judge to de- 
termine, from the circumſtances of every caſe, whether this can or cannot be 
aid, . W. c. e AN . e Ex: 81, —I66Ty"« c. . c. 18. 
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* Lands, which! were bpeciely erected into 2 bad. as well as the royal Grads, very W Lad ory re- 


markable privileges. People were reſtrained from. encroaching upon them by very ſevere e ons _ 
For.==1535, c. 12,1502, c. 130.—1 594, c. 210. te 09 


caſes. ſubject to the dominion of man. Thoſe therefore, to hom they belong | 


*% 
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are anſwerable for trefpaſſes committed, and damage done by wem; becauſe it 


on the grounds of their neighbours, it is ena ed by 1686, C. 17/1) That ſüchens 
allow their horſes, cows, oxen, bulls, ſheep, ſwine, or goats, to feed in the _= 
fields, ſhall cauſe them to be tended by a herd{man}thromeh' the Whole year, Au- 
ring the winter as well as the ſummer, in the night as Well as in the day-time; 
2) that the owner ſhall pay fot every beaſt, which” he ſhall have going on khe 
ground of his neighbour, half a merk roties quotier, over and beſides the fepara- 
tion of the damage done by it. One therefore, Who finds the beaſts of another 
on his ground, is not entitled either to kill them by ſhooting them or otherwiſe, 
or to drive them off in a hurtful way, or to abuſe them, or, if he takes them into 
his cuſtody, to ſtarve them. He is in all caſes bound to uſe them in the ſame 
way, in which a man would uſe his own, J. 39. F. ad leg. Aquil. But theſe pe 
nalties are ſmall; proof of the commiſſion of the treſpaſſes may often be difficult 
to be made; and it would be hard to oblige a poor tenant to commence on ever, 
occaſion a law-ſuit, in order to recover them. Therefore it is enacted, 3) that 
it hall be lawful to him who poſſeſſeth the ground, whether he be landlord or te- 
nant, to detain beaſts he finds upon it, till he gets payment not only of half a 
mark for each of them, but alſo of the charges of their maintenance . For it 
is not ſufficient that ſecurity be offered him for them; the law entitles him, and 
for good reaſons, to keep the beaſts till he gets actual payment of the money. 

But one, whoſe beaſts have been poinded for their treſpaſſes, may neglect to 
ſeek them back; and he, who has taken them into his cuſtody, is not bound - 
finitam cuſtodiam preflare, to be at the expence of keeping and of feeding them 
for ever. There muſt therefore be a time, after which they muſt be held 
to be relinquiſhed by their owner. That muſt be the fame time, after which 
the law holds waif beaſts to be relinquiſhed, and makes them eſcheat: for 
the ſame principles apply to both caſes, and it is impoſſible to fix upon another 

XXII. One who allows his horſes, cattle, or ſheep to go over any ditch, 
hedge, or dyke, by which the ground of another is incloſed, beſides beiug bound 
to make up the damage, L. B. c. 126. $ 3. is declared, 1685, 6. 39. to be liable 
to pay ten pounds Scotch toties quories ; the one half of which-Js to be given to 
the owner of the incloſure, the other for the reparation of the highways and brid- 
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* One would: condude from this ſtatute, that the vo de#itio had place in antient times in the law of 'Scot- 
land; and that the owner of an animal, which had done ill to another, had the option either of repaiting the 
damage, or of delivering the animal to make ſatisfaction for it by his labour, 1503, . 
In antient times a beaſt which com mitted a treſpaſs, uſed to become the property of him on whoſe ground 
it treſpaſſed, Q. A. c. 48. § 6. he might have killed and eaten it, But this forfeiture ſeems to have been 
reſtricted to animals of ſmall value, ſuch as geeſe, hens, and goats, L. B. e 126. 5 3. 4. —1535, c. 12. 

Something of the ſame kind is reported by Boes, JI. 10. c. 12 to have been enacted by the laws of Ken- 
N74 MACa1PIiN, *"Suem ſegetes edentem, aut grunno cultum lubruentem agrum, occidito impune., Cxtera | 
' anitantia que nobiſcum degunt, ſi tua laſerint terre naſcentia, donsc corum ominus. damnum reparaverit, 
' te penes ſervato,” g e 5 bs 
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ges fituated within the pariſh, where the treſpals is committed, at the ſight of the 
ſheriff. ſtewart, or juſtices of the peace, before whom the tranſgreſſors ſhall be 
proſecuted. 

XXII. One, whole cattle treſpaſs on his neighbour's ground, is liable to make 
up the damage done by them; and muſt therefore, if they kill or hurt any beaſt 
belonging to the poſlellor of the ground, make up the lols to the owner: tor they 
ought not to have been allowed to come into the field on which they have treſpaſ- 
ſed, and if they had been hindered from coming upon it, the damage would 
not have been done. Therefore he, to whoſe fault it is owing that they came 
upon it, mult be liable to repair the damage done by them. Aud it matters not, 
whether the beaſt, that is hurt, was the provoker or was provoked *.. | 

By a ſtatute found among the laws of KENNETH MACALPIN it was enacted, 
fi coenutious bobus quevis iaa incerto percuſſore interierit caſu, que earum fucrit cornuta 


cedis authorem judicanto : eus dominus, mor tuo nn animali, damnum proximo 


reparabir, BOET. 4. 10. c. 12. = | 

But both beaſts may have been entitled to be. on the ground; they may have 
been paſturing on a common, and one of them may happen to kill or to hurt 
the other. In this cafe the owner of the provoker will not be liable to repair the 


damage done by him, J. 1. $11. F. ſi ft quiod. paup. unleſs he either was certified, or 


knew it was a vitious beaſt, For if he knew it was vitious, he muſt be liable to 
repair the damage, which it does, and he has not taken proper precautions to 


prevent, arg. Pp. ſt. R. I. c. 33. 92. in fine. 


If the damage, which is done, is owing to the fault of him, to whaſe property 


it is done, for inſtance, if he provoked or inſtigated it to do it, he has no title 


to complain. Quod quis ex culpa ſua damnum ſentit, non inelligitur damnum ſentire, 
I. 203. F. d. 7. J. arg. Q. A. c. 48. 910. 11. 12. 

I thall conclude this title with quoting a ſtatute of Davio the Second, which 
decides ſeveral appoſite caſes, proves the principles which have been laid down, 
and is expreſſed in ſuch language as cannot miſs to afford a relaxation and ſome 
entertainment to the curious. Ane man, paſſand be the Kings hie way, callis 
* before him twa ſcheip bound together with ane tow, and with the twa ends 
thereof; and be chance ane horſe, havand ane fair back, is lyand in the ſamine 
hie way: ſwa the ane of the ſcheip paſſes be the richt fide, and the other ſcheip 
be the other {ſide of the horſe: and the tow, quherewith they are bound, 
< tuiches his fair back; wherethrow he is moved to riſe up, and caries the ſcheip 
* hingand ane upon his ane fide and the other upon the other fide, here and there in 
* {3noric places and throw the fieldis, untill he comes to ane open miln without 
* ane keiper, havand ane fire in the midde flure ; and the fire being ſkattered, 
« the milu is brunt with the twa ſcheip and the horſe. It js demanded, quha 
* fall anſwer for this ſkeath and damnage? It is anſwered, the awner of the 
* norie fall pay for the twa ſcheip, becauſe the Kings hie way ſould not be occu- 
6 15 be the horſe; and the milner fall anſwer for burning of the miln, for the 
* horſe and for the ſcheip, and for all other ſkaith and damnage done in the 
milu, becauſe he left the miln open, and fire in it without ane Leeper ſt. 
D. LH 5-86, | 
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* Tt was otherwiſe by the Roman wa {i 1. F 11. F. ff quad. pan. Or dic. Nor can the deciſions of 5. J. 
HP, I. c. 33. be held to be agrecable to the principles, which prevail at preſcnt i in the law of Scotland ; unleſs 
they are ex/lained ſo as to be. agreeable to them. 

+ In antient times a dann. which killed a man, Wed to the crown, in Caſe it was not either inſtigated. or 
provoked to attack him, 2, A. c. 48. 1 10. 11. 12, | | 
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$ 747. Our who is either compelled by actual force or frightened by dread- 
8 ful threats to do an action, cannot be ſaid to do it freely and vo- 
luntarily; for one cannot be ſaid to do a thing freely and voluntarily, who 


| has no choice, who has it not in his power either to do or to forbear doing 
‚ it according to his pleaſure. But one, who is actually compelled by force, 
) it is plain, is not free; for he is laid under a phyſical neceſſity of doing that 
which he is forced to do, is totally deprived of his liberty, and cannot for- 
> bear doing it, were he ever ſo deſirous of forbearing. And in caſe one is 
t frightened by dreadful threats, he has no choice; the fear of the danger, with 
6 which he is threatened, deprives him of it in effect: for no mim in his wits can 
r well be ſuppoſed to heſitate a moment in determining which patt he ſnauld chuſe, 0 
0 when he is reduced to this unhappy, alternative, either to do that which he is 1 
0 deſired to do, or to expect the ill Which is threatened to be done him. Few = 


people have reſolution to bear hardſhips, inhumanity, | cruelty, or pain; men 
{ſhrink at the thoughts of them, and on a near proſpect of being obliged to un- 
dergo them they uſually ſuccumb; and fear impells them to do that which they 
are deſired to do, in order to avoid the ill which is threatened to be done 
them. Therefore one, who is by terrible threats frightened into doing a thing, can 
never be ſaid to do it freely; he gives not his conſent to do it. Of courſe if his 
conſent was neceſlary to the doing of it, it cannot be faid to be rightly, 
legally, or properly done; for wanting his conſent, it wants that which is neceſ- _ 5 
ſary to give it perfect validity, and can hardly be ſaid to be a deed done by him. 1 
Therefore it cannot, becauſe it ought not, to have the effects which a legal 
deed of the ſame kind would have had either on his perſon or on his eſtate. 
It muſt be illegal, defective, and invalid; and he, who has done it, muſt have 
a right to be reſtored againſt it, or to get it ſet aſide, becauſe he was forced to 
do it. r 
Beſides, thoſe who employ forcible means to accompliſh their ends are guilty 
of a delinquency, and deſerve not the favour of the law; their crimes ought not 
to be allowed to turn to their account; they ought not to he allowed to make 
profit by them. They muſt therefore be perſonally liable, ex delicto, to reſtore 
that which they have got by violent means, and to repair the damage they have 
done. | | | . 7 
For theſe reaſons the Law of Scotland hath, after the example of that of the, 
Romans, given every one, who has been forced, by violent and unlawful means, 
to do any patrimonial deed, a right to get himſelf reſtored againſt it, Q. A. c. 29. 
$2. This ſpecies of reſtitution is uſually called reſtitution on the head of force 


and fear, ex capite vis et merus. 


Every one, who has, by violent and unlawful means, been forced to do any 

deed, having a right to be reſtored againſt it; the privilege of reſtitution ex 

capite vis et metus may therefore be defined to be * a right which every one has 
to be reſtored againſt any patrimonial deed, which he has, by violent and un- 


5. ft © lawful means, been forced to do.” From the definition it follows, J. That 
unleſs one is entitled to be reſtored, ex capite vis et metus, againſt every patrimonial deed, 
d or II. Which he has been forced to do; III. Provided the force was violent and un- 


lawful, And from theſe axioms it will be eaſy to ſhew, 1) who are entitled to 
be reſtored ex capite vis et metus, 2) againſt what deeds one may be reſtored ex 
capire vis et metus, 3) againſt what perſons reſtitution may be ſued ; 4) 2 — 
| tomy | What 
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what time it muſt be ſued; 5) after what manner people may be reſtored, 6) 
what are the effects of reſtitution. _ | 

8 748. Every one, who has been forced to do any patrimonial deed, is en- 
titled to be reſtored againſt it; without diſtinction of ſex, of age, or of con- 
dition. 82 

But every right which one has goes to his heirs: therefore 2) the heirs of him, 
who was forced, have a right to ſue for it; for they are held to be the ſame 
perſons with him. Every thing which can be ſaid to be a part of his eſtate, 
deſcends to them, 4 14. 2. J. 16. 2. J. quod met. canf. J. 3. C. de his que vi 
met. cauſ. 3 . 

Every thing, which is not perſonal, but patrimonial, may be made over by 
its owner to another. Therefore the right of being reſtored ex capite vis et me- 
{1s goes 3) to the voluntary aſſigns of the perſon who was forced; becauſe every 
one, to whom an aſſignable right is made over, may exerciſe it after the ſame 
manner with him who aſſigned it. A's. 

By the Roman law every one, cus intererat, was entitled to take the benefit 
and to avail himſelf of che right, which the perſon forced acquired to be reſto- 
red. Therefore it goes 4) to his neceſſary aſſigns. Thoſe are neceſlary aſſigns, 
in whom the right is veſted by the law, without an aſſignment from him, who 
originally had it. Of courſe it goes, 5) to ſuch as have adjudged it ; for the 
right, which one has of ſuing for reſtitution, is a faculty which may be bene- 
ſicial to others. Conſequently thoſe, who are entitled to get any part of his 
eſtate, may get it adjudged to them, But creditors are entitled to recover pay- 
ment of the debts due to them; and their debtor is not allowed, in caſe he is 
inſolvent, to withdraw any part of his eſtate from them. As therefore they may 
attach every part of it, ſo they may avail themſelves of every faculty which he 
has and which will be beneficial to them. And being creditors, they have a 
title to found pon it directly, without having got it adjudged to them. There- 
fore 6) his creditors may either ſue for it, or found upon it otherwiſe, as their 
occaſions require; for he cannot defraud them by refuſing to avail himſelf of an 
faculty which may be beneficial to them. But it is not tranſmitted 7) either 
to general aſſigns, ſuch as legatees, donees, or any others; or 8) to cautioners 
who have become ſurety for one, who was himſelf forced to become bound. 
*Tis true, the perſon, for whom theſe became ſurety, has a right to get himſelf 
releaied from his obligation. Therefore, if he exerciſes his right, and if the 
principal obligation is thereby annulled, that, which is acceſſory to it, muſt fall 
of courſe; for on this ſuppoſition there is not any obligation, for which they 
can be ſureties. But they have no proper right to ſue it, if they cannot ſay zhey 
were forced to become cautioners. Therefore, if two or more people bind them- 
ſelves jointly and ſeverally, it ſeems not to be competent to thoſe of the co-obli- 
gants, who, it was 'underſtood among them, ſhould fulfil the obligation, 
only in caſe one of them did not fultil it. For theſe are not cautioners; 
they are principals; every one of them is bound i ſolidum. Therefore it cannot 
be competent to them; ſince they voluntarily brought themſelves under an obli- 
gation. Beſides, they either did or did not know, that the obligation of him, 
along with whom they bound themſelves, was extorted from him by force, and 
was therefore voidable. If they voluntarily bound themſelves along with one 
whom they knew to be forced to grant his obligation, they muſt be preſumed to 
have renounced any right they might have to get free on that account: if they 
did not know he was forced, they ought to have known it; therefore {161 imp 
ent. Indeed it cannot have any effect on their obligation, whether the prin* 
cipal was or was not forced to grant his, ſince it was optional to them either to 
grant or not to grant it ; they were not forced to grant it; they might have not 
granted it, if they had pleaſed. Therefore, tho the principal debtor ſhould get 
; himſelf looſed from his obligation, they will notwithſtanding remain bound; 
becauſe his obligation is entirely different from theirs. Indeed, if they were 
forced to grant it, they have a right to be reſtored againſt it. But this cher 
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they have not as they are cautioners, for cautioners they are not; but ex pro- 
ria perſona, becauſe they were themſelves forced. | 

$749. One is entitled to be reſtored ex capite vis k et matus againſt every pa- 
trimonial deed, which he has been forced to do. No matter of what fort it be; 
whether it be unilateral or bilateral, judicial or extrajudicial; whether he is or is 
not leſed by it. All which the law requires, in order to entitle one to be reſtore] 
ex capite vis et metus, is, that the deed againſt which he ſues for reſtitution be 
a patrimonial one, and that it has been extorted by forcible and unjuſt means. 
'Tis not neceſſary that he be {ed by it, or that it be a patrimonial loſs to him. 


For the law eſteems one to be highly wronged, who has been forced to do a 


thing againſt his will. Therefore all after which it enquires is, whether he has 
or has not been forced to do it; it enquires not whether he has or has not fuf- 
fered a pecuniary loſs by it. If it finds he has been forced to do it, it reſtores 
him to the freedom of his will, provided he wants to be reſtored to it, tho that 
againſt which he ſues for reſtitution, ſhould not be hurtful to his intereſt ; nay, 
tho it ſhould be beneficial to him, S/. roth Jan. 1677, Stewart.— Di. 419. 
Thus one, who has been forced to grant a leaſe of a farm, is entitled to be refto- 
red againſt it, tho the rent, which the tenant binds himſelf to pay, and the 
terms of his leaſe be much more advantageous to the landlord than thoſe he could 
get from any other body. The reaſon is plain: extortion is a violent encroach- 
ment on the rights of mankind ; it deprives one of his liberty; and a man who 
forced another to grant him a leaſe, deprives him of a right which the law 
gives him. For every landlord has a right either to cultivate his eſtate himſelf, 


o 


or to let it out to be cultivated by others; and to chuſe whom he pleaſes to te- 


nant it. 

But one is entitled to be reſtored ex capite vis et metus againſt patrimonial deeds 
alone. By patrimonial deeds I mean ſuch as concern the eſtate, or relate to the 
patrimony. For theſe alone are ſummo jure valid, ſubſiſt till they are ſet aſide, 
and admit of reſtitution. No doubt, one who is forced is in every caſe highly 
wronged ; but he muſt ſeek reparation of wrong done by deeds, which do not 


concern his eſtate, after a different manner. Thus one, who is forced to marr 


another, ſeeks not to be reſtored againſt the marriage, but to get it declared to 
have been and to be void: One, who has been forced to commit a crime, or 
to aſſiſt others in committing it, ſues for reparation of the wrong which has been 
done him, by an action of damages. 5 | 5 | 
8 750. In order to entitle one to be reſtored againſt a patrimonial deed, which 
he has been forced to do, it is neceſlary, that the force employed to make him 
do it be both 1) violent and 2) unlawful. | LEY | 
Firſt ; It muſt be violent. This implies 1) that that, which is threatened to 
be done, be ſomething atrocious; 2) that it be threatened to be done immedi- 
ately, unleſs he, who is threatened, ſubmits, . ; 
That, which is threatened to be done, muſt be ſomething atrocious; for that 
which is not atrocious, is not dreadful. Hence the law ſays, it mult be vis atrox, 
J. 3. § 1. J. quod met. cauſ. Metum accipiendum Labeo dicit non JE 
timorem, ſed majoris malitatis; non vani hominis, ſed qui merito et in hominem 
conſtantiſſimum cadat, J. 5. 6. F. cod. —arg. 2. A. b. a9. 6 2. 
One therefore cannot be reſtored for every trifling or inconſiderable reaſon. 
For one who yields to any thing, which is not dreadful, cannot be ſaid to be 
either forced or frightened; he cannot therefore be entitled to be reſtored ex 
capite vis et metus. Proinde, ſi quis meticuloſus rem nullam fruſtra timuerit, 
per hoc edictum non reſtituitur: quoniam neque vi, neque metus cauſa factum 
eſt, J. 7. p. F. cod. He muſt have a reaſonable cauſe of being afraid; a 
foolith fear is inexcuſable ; vani timoris juſta excuſatio-non eft, I. 184. F. d. r. j. 
'Tis impoſlible either to compriſe under a general rule, or to ſpecify all the 
caſes in which the force that is uſed either can or cannot be called atrocious, in 
which one can be ſaid to do a thing out of a reaſonable or an unreaſonable fear. For 


every 
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every caſe muſt depend on its own circumſtances; and it muſt be left to the judge 
to determine from theſe, whether there is or is not good reaſon for reſtoring him 
who ſeeks to be reſt ex capite vis et metus. He ought therefore to attend to 
the ſex, the age, the condition, and the character, of thoſe concerned. 
Women are more eaſl;ly frightened than men; old "ge than young; perſons of 
low than thoſe of high rank; and the weak, the filly, and the ignorant, than 
thoſe of ſenſe, of knowledge, and of abilities, Ha. 21ſt Feb. 1606, Vinfra.— , 
Fo. 22d Feb. 1688, Gray.—29th June 1708, Fohnſlon:—7th Dec. 1686. The 
ſame thing, which would make an impreſſion and would have influence on the 
former, would be diſregarded by the latter, and would not have any effect upon 
them, J. 3. F. ex quib. cauſ. major. Thus much however may be ſaid, that 
the fear 1) of being killed, 2) raviſhed, 3) tortured, 4) confined, S. 12th April 
1543, Earl of Morton. — Q. A. c. 29. 5) beaten, 6) ſtarved, or 7) otherwiſe 
cruelly abuſed, is a juſt cauſe of reſtoring one againſt deeds extorted from him, 
| when under the influence, impreſſion, or apprehenſion of theſe evils, J. 3.4 1. 
| J. 4. 1.7.4 1.4.8. F 2. J. 22. 23- H. V. quod. met. cauſ. l. 3. f. de extra- 
ord. cog. 1.13. C. de tranſact. I. 4. C. de bis que vi metuſve cauſa. — Q. A. c. 29. 


$ 2. But one, who has done any thing out of that awe which he has either of 

a parent, of a huſband, or of any other, is not entitled to be reſtored againſt it, 

Ha. 16th June 161 3, Hepburn. — S. 24th Jan. 1674, Murray. — H. 878.—Fo. 16th 

July 1690, Leiſhman,—F. 28th June 1706, Hay. Indeed if a parent, a huſband, 

or any other, exceeds the bounds of moderation, and employs cruel means in 

| order to force thoſe, who ſtand in awe of them, to do any deed, they, who do 
| it, are entitled to be reſtored againſt it; becauſe it can, in this caſe, be ſaid to be 
| actually extorted vi et mtu, Du. 27th June 1632, Caſſie —Fo. 29th June 1708, 


But that which is threatened to be done -mult not only be atrocious ; it muſt 

alſo be threatened to be done immediately, unleſs he, who is threatened, ſubmit 
to the will of the extortioner, and do that which he deſires him to do, J. 9. p. 
H. quod. met. cauſ. For it is not neceſſary that the threats be executed; tis ſuſſi- 

cient that they be made, ſince one may relieve the extortioner from the neceſſity 

of putting them in execution, and may immediately ſubmit. But one, who is 

not in immediate danger, cannot be ſaid to be compelled vi et metu, and cannot 

therefore be reſtored: for he may ſave himſelf from it. Therefore the threats 

muſt be threatened to be put in execution immediately; otherwiſe the danger 

cannot be ſaid to be immediate, and he who is threatened cannot be ſaid to be 
influenced juſto metu. Hence that fear, which entitles one to be reſtored againſt it, 

is defined inſtantis vel futuri periculi cauſa mentis trepidatio, I. 1. F. quod met. 

cauſ; By threatning to execute them immediately, I mean threatening to do it, 

before he, who is threatened, can either by flight, or by lawful means, defend 

and protect himſelf againſt the danger. For one, who can be free from the 

danger, vught to get out of it, not to do that which he is deſired to do. Hence 

one cannot be reſtored on account of threats of death, of infamy, or of the 

greateſt ill, which he, who makes them, threatens to put in execution not imme- 

! diately, but at ſome diſtant time ; becaule threats. of this kind are frequently no 
| more than raſh haſty expreſſions, uſed without any intention of putting them into 
execution. Beſides, one, who apprehends any danger from another, is provided 
by law with means of ſecuring himſelf againſt it. Therefore if he does the deed 
after he has it in his power to fly to the law for refuge, and to employ thoſe means, 
he can hardly be ſaid to have been forced to do it; becauſe the danger does not 
immediately threaten him; he is ſafe from it, and is out of the reach of violence, 
Du. 12th Feb. 1642, Grant. This ſeems to be agreeable to law, for it minds 
not, whether the threats proceed from one of a fierce diſpoſition who uſes to put 
his deſigns in execution, or from one of another character; becauſe one, who 
can condeſcend to be forced to do any thing, ought to condeſcend to defend 
1 himſelf by legal means. But the perſon, who is threatened, may be an . 
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body; he may not know the legal method of protecting himſelf; he may live 
in a remote country, ſurrounded by banditti, at a diſtance from the protection 
of the law, and may not be able to alter his place of abode; and a variety of 
other caſes may be ſuppoſed, in which it may be reaſonable to reſtore one againſt 


. deeds extorted from him by threats, and made by him at a time when he may 


appear to be in fafety. For law holds unjuſt force in abomination ; and judges 
ought in all caſes to ſet aſide every deed, which hath the moſt diſtant appearance 
of being extorted by illegal violence. Cu. 27th June 1632, Caſſie. —bo, 28th 
1708, fohnſton. | 

If threats made by others, 4 förtiori ſuſpicions entertained by one's ſelf are 
not a ſufficient cauſe of reſtitution ; becauſe they are frequently groundleſs. Be- 
ſides, one who knows his danger, and is put on his guard, may uſe proper means 
to defend himſelf, J. 7. C. de his que vi metuſve cauſa, Il. 7. 9. Pp. F. quod metus 
cauſa, I. 9. 10. C. eod. e 

Secondly ; the force, which is uſed, muſt be unlawful ; it muſt be not lau ful to 
do that which is done, or to uſe thoſe forcible means which are uſed. For one 
is not entitled to be reſtored againſt a deed which he has been compelled to do 


by means, which it was lawful to employ for this purpoſe; becauſe he cannot in 


this caſe be ſaid to be wronged. He does no more than he was antecedently 
obliged, and might therefore be forced to do, I. 13. $ 1. F. dei. 

Hence one is not entitled to be reſtored againſt a deed done by him in obedience 
to the lawful ſentence of a judge; no matter whether he does it before or after exe- 
cution is made againſt him by uſing thoſe legal means, which may be employed 
in order to force him to obtemperate it, J. 3. § 1. F. H. 7. 

But one who, inſtead of employing thoſe means which the law allows him to em- 
ploy in order to carry decrees made in his favour into execution, and to compel thoſe 
againſt whom they are made to obey them, abuſes thoſe means, and makes them 
ſubſervient to other purpoſes, is guilty of an atrocious offence, and deſerves to 
be puniſhed. Therefore he, againſt whom a decree was made, is entitled to be 
reſtored againſt any deed which he has by thoſe means been forced, but which he 
was not ordered by the decree itſelf to do, V. 4.—Fo. 18th Dec. 1708, Niſbet. 


For a deed, which one is decreed by a lawful ſentence to do, is not voidable. 


Hence the law is ſuſpicious of all deeds granted by perſons, while they are 
either under caption or in priſon, makes diligeat enquiry after the cauſes of grant- 
ing them, and preſumes that they were granted mein carceris, unleſs either they 
were done preciſely in obedience to the decrees awarded againſt them, or honeſt 
cauſes of granting them are proved, Q. A. c. 29. H 2.—Ba. obligation, 4th Fuly 
1555, Craig.—C. April 1586, Love. —S!. 18th Feb. 1680, Burnet, —D. I. 
573. 574. 4th Nov. 1738, Munro. 7 ED 

Therefore deeds, granted by one in theſe circumſtances, give not abſolute va- 


| lidity to that which was the foundation of the decree, are not held to import 


either a ratification or a corroboration of it, and do not bar him who granted 
them from objecting either againſt it or againſt them; unlels it appears, that they 
were granted either in ſecurity of a juſt debt on which the caption was iſſued, 
Sr. 28th June 1672, Murray. ad Dec. 1675, Thomſon, or for ſome other juſt cauſe, 
for inſtance, tranſactionis cauſa : for a tranſaction which contains no marks of cx- 
tortion, may be a reaſonable deed ; and implies the reality and the ſubſiſtence 
of an antecedent debt, S. 22d Fan. 1667, Mair.—-zd Fuly 1668, Rue,— 
H. 508.—Da. 5.--Fo. 7th Dec. 1698, K:r.---gth Dec. 1698, Rutherford. : 
All which is neceſſary, in order to entitle one to be reſtored ex capite vis et 
metus, is, that it be not lawful to uſe thoſe forcible means by which the deed 


has been extorted ; it matters not therefore whether he, from whom it is 


extorted, was or was not doing an unlawful action at the time at which it was 
extorted from him. All which is neceſſary is, that he, who extorted the deed, 
have no right to do that which he threatened to do, and by which he frighten- 
ed the other to orant it. Thus one, who 1s catched in the very act of 
5 1 6 4 | committing 
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committing ad altery, theft, or any other crime; 18 entitled to be reſtored againſt 
any deed which he may have been forced to do, in order to avoid the immediate 
effects of the reſentment of him who catches him; provided he, who catches 
him, . threatens to do a thing, which it was unlawful for him to do: Suppoſe, for 
inſtance, he threatens to put © him to death immediately, unleſs, he grants the deed, 
For no man has a right to kill another, except it be ablolutely neceſſary for 
re own ſafety z and extortion is not the proper method of reſenting injurics, 
7. § 1. J. 8. p. F. quod. met. cauſa. 

1 is entitled to be reſtored on account of ill threatened to be done to himſelf: 
he is alſo entitled to be reſtored on account of that which is threatened to his 
wife, to his children, to his parents, or to thoſe in whom he is ſo much intereſt- 
ed, that he may be ſaid to have near as much concern about their ſafety as he 


has about his own, J. 8. $ 3. F. cod. St. 8th Dec. 1671, M*Intofh; fince a man, 


who has any humanity, may well be ſaid to be frightened by the apprehenſion 
of their miſery. 

754. One may be reſtored ex capite metus 1) againſt the extortioners them- 
ſelves, thoſe who extorted the deed, and forced him Who did it to do it. Theſe 
are perpetually and in every inſtant in mala fide : therefore they are in all caſes 


bound, by their delinquency, to reſtore not only that which they have unjuſtly 


extonted: but to reſtore it cum omni cauſa, frudtibus, et acceſſionibus. And it mat- 
ters not what they have done with it, or whether they continue or have ceafed 


to hold the poſſeſſion of the thing extorted, or have aliened it. If there are 


more than one of them, it may be ſued a 


gainſt each of them in ſolidum + for 


cach of them is bound by his own delinquency, and is anſwerable for it. But as 


ſoon as one of them has made full reſtitution, the reſt ceaſe to be liable to it, and 


are releaſed from their obligation; becauſe he who ſues for reſtitution demands, 


indeed he is entitled to demand no more than he has loſt ; rei habet per ſecutionem, 


J. 14. Fg. J. 15. 16. þ. F. quod met. cauſ. (S 706. ). 


The right of being reſtored is in all cafes rei perſecutoria ; therefare one muſt 
be entitled to be reſtored ex capite vis et metus, 2) againſt the heirs of the extortion- 
ers, and to recover from thele every thing which he might have recovered from 


| the extortioners themſelves. Licet enim pena ad heredem non tranſeat, attamen quod 


rurpitcr vel ſcelere quæſitum eſt, ad 3 heredis non debet pertinere, l. 16. \ 2. 
4. 17. quod nictus cauſa. 

Hum qui metum fecit, et de dolo teneri certum eſt,” ſays the law, J. 14. 13. 
H. quod met. «care I. 2. 58. F. vi bon. rapt. But one is in all caſes entitled to 
be reſtored ex capite doli againſt thoſe who are called gratuitous ſucceſſors, that is, 
tuch as acquire by gift, without a valuable conſideration, Sr. 18th Dec. 1667, 
Auchinl:ck, Therefore 3) one may alſo be in all caſes reſtored ex capite metus 
againſt the gratuitous ſingular ſucceſſors of the extortioners. For it is much more 


reaſonable that they be deprived of that which they have acquired gratis, than 


that he, from whom it was extorted, be allowed to want it. | 

But onerous ſingular ſucceſſors have purchaſed for valuable conſiderations, and 
it may be, bona fide ; they are therefore in different circumſtances, and one cannot 
be reſtored 4) againſt deeds made over by the extortioners to them, on which 
ſeiſin has actually followed. But one is entitled to be reſtored againſt them, 
5) in caſe ſeiſin has not followed on the deeds, or 6) they purchaſed mala fide. 
The reaſons of this have been explained already (5 563.). 

$ 752. One may be reſtored ex capite vis et metus either by way of exception or 
by way of action. In ſome caſes the one, in others the other is the proper me- 
thod of obtaining reſtitution. One may be reſtored ex capite metus by way o 
exception in all thoſe caſes, in which a minor may be reſtored in the ſame man- 
ner ex capite minoreunitatis et lefionis ; and by way of action in all thoſe in which 
a minor can be reſtored in that manner. Theſe caſes have been explained 


(§ 565+). | 
But 
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But it muſt be remarked that all, which one can obtain by way of exception, 
is to be aſſoilꝛied from the action to which he oppoſes it. This appears from 
the definition given of an exception above (5 565.). If he wants more, he mult 
himſelf become plaintiff, muſt bring an action in his own name, and muſt cauſe 
a ſummons to be iſſued containing the neceſſary conclufions. 

$ 753. The effect of reſtitution is, that the affairs of him from whom the 
deed was extorted ®, be reduced into the fame ſtate in which they were at the 
in{tant before he did it, and would have been in caſe it had not been extort- 
ed f. For that is the meaning of being reſtored (5 568.). Therefore proper 
concluſions muſt be inſerted in the libel by which he ſues for it, and proper de- 


crees muſt be made in order to get them reduced into that ſtate. 


Firſt ; That deed, which has been extorted from him, muſt be ſet aſide, and 
maſt be declared to be void and ineffectual againſt him for the time to come. 

Secondly ; He muſt recover poſſeſſion of the ps I thing which has been 
alienated, or extorted from him. 

Thirdly ; The fruits yielded by his property during its abſence from him, 
which * is entitled to recover, muſt be reſtored to him: that is, thoſe reaped 
mala fide by him againſt whom he is reſtored ; for one, who reaps fruits bong fide, 
is not in any ca ſe accountable for them. 3 

| Fourthly ; The proper orders, interlocutors, or decrees muſt be made in order 
to make theſe things effeQtual to him ( 568.). If that, which has been ex- 
torted, has itſelf periſhed, its value muſt be reſtored, i. e. the value of every 
thing, which would have been reſtored, had it been in being. 

But reſtitution is in all caſes reciprocal ; therefore he who is reſtored mult re- 
{tore to him, againſt whom he is reſtored, every thing given him in conſideration 
of that, which was extorted from him Þ, or at leaſt as much of it as is propor- 
tionable to that which he recovers. Otherwiſe he could not be ſaid to be reſto- 
red ; he would be benefited by the wrong done him. 

I 754. Two obſervations remain to be made on this matter. 

The firſt is, that one, who ſues to be reſtored ex capite vis et metus, avers 
that he has been compelled by illegal force, and muſt therefore make proof of 
his allegation ; for he muſt prove the facts which he affirms. 

The other is, that one may fue for reſtitution ex capire vis ct metus at any 
time before 40 years paſs from that, at which he did the deed extorted from 
him. For action begins to lie to him at that time; and actions for obtaining 
reſtitution are not in this caſe limited by the law of Scotland, as they were by 
that of the Romans, to a ſhorter period than the uſual one. Therefore they laſt 


for 40 years, and ceaſe to lic only after the courſe of the negative preſcription is 
allowed fully to run. 
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\75 5. TPIs eflential to the well-being, if not to the ſubſiſtence of ſociety, 

that his property be ſecured to every member of it. The law hath 
PS found it neceſſary not only to defend men againſt thoſe open violent and 
forcible means, but alſo to protect them againſt thoſe ſecret and concealed ones, 
by which they may be deprived of it. Indeed it is uſually more eaſy to defend 


one's en againſt the former than againſt the latter; people may be on their 


guard 


Who has been Cefrzuded. 
+ if he had not deen defrauded, 
+ Of which he has been defrauded, 
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guard againſt open force, and may repel it by eppoſing force to force. But ſuch, 
as employ ſecret means to defraud mankind, work under ground and accompliſh 
their ends, ere thole againit whom they are deſigned have the ſmalleſt apprehen- 
lion of their danger. 

'Tis the duty of every man to allow his neighbour to enjoy his property; he 
has no right to encroach upon it, or to deprive him of it. One therefore, who 
deprives another of any part of it, does an unjuſt, an unlawful action. No 
matter, what fort of means he employs in doing it ; whether he does it in an open 
and violent, or in a covered, but fraudulent way. 

Beſides, the different degrees of ſenſe, of abilities, and of perſpicacity, which 
are ſhared out among the individuals of human kind, make it neceſſary to pro- 
tect the weak, the ſimple and the fooliſh againſt their own facility, as well as a- 
gainſt the ſhrewdneſs, the craft, and the impoſitions of deſigning men. 

For theſe reaſons the law hath thought it proper to deprive thoſe, who have 

_ defrauded others, of the profit which they have made by their fraud, and to com- 
pel them to make reſtitution to thoſe whom they have defrauded. For they 
have no right to keep that which they have acquired, and are bound to reſtore 
it to thoſe whom they have ſpoiled. is plain therefore that the law 
reſtores men not only againſt ſuch deeds as have been extorted from them by 
force, but againſt thoſe by which they have been defrauded by others. 

$ 756. Fraud is an unlawful artifice, contrivance, machination, or device, 
=. executed without force, and by which one is made unjuſtly to ſuffer a patrimo- 

l „ pial loſs. | | TY 

| I. It is called an artifice, a machination, a contrivance, or device: for a de- 
ſign, an intention, a purpoſe, a knowledge, a conſciouſneſs, of doing wrong, is 
eſſential to the idea of fraud. That, which either happens by accident, or 
is done without a wicked deſign, cannot be ſaid to be done fraudulently. 

If. This artifice, contrivance, or device muſt be an z:/awful one: for the 
word fraud is not, like the dolws of the Romans, taken ſometimes in a good, 
ſometimes in a bad ſenſe; it is always uled in a bad one. Indeed the meaning 

of dolus is not preciſely tne fame with that of fraud. Dolus fignities a trick or an 
artifice, conſidered abſtractly and ſeparately from the end, to accomplith which 
it is employed; and.it may with propriety enough be tranilated into the, Engliſh 
word * euile,” Thus it is ſaid in facred writ, that St. PAUL, being cunning, 
caught the people with guile. For the end intended to be accompliſhed by it may 
be ether a lawful or an unlawful one. In cafe it is a lawful and honeſt one, the 
dolus, provided it has not in ittelf any thing which makes it deſerve to be called bad, 
may be ſaid to be good, dolus bonus, and uſes to be called a ſtratagem, a contrivance, 
or an artiſice: for theſe are words of doubtful acceptation, and may be taken in 
a good as well as in a bad ſenſe. If the end for which it is uſed, is an unlawful or 
dithoneſt one, the dolus will be ſaid to be bad, dolus mals, and is properly called 
a trick, But fraud ſignifies ſomething more than a contrivance, an artifice, or 
a trick, conſidered abſtractly from its end: it ſigniſies not the trick alone, but 

ga trick which has been carried into execution, and by which one is made un- 
« juſtly to ſuffer patrimonial loſs.“ So it is taken for the whole complex act, 
and comprizes all the ideas which both the contrivance and the execution of it 
ſuggeſt. Therefore it mult be always taken in a bad ſenſe, becauſe ex hyporheſs 
the end, to which it is employed, is an unlawful one; for every fraud implies 
a trick played in order to do injuſtice to one by depriving him of his pro- 
ert v. 8 e 

; III. It muſt be-executed without force: for fraud excludes altogether the idea 
or the appearance of violence; it is executed not in an open but in a ſecret way; 
he, to whole hurt it is employed, is not in any fort conſtrained. 

Lajily; It muſt be executed by doing injuſtice to ſomebody, and wrongfully 
| depriving him either of all or of part of his eſtate. An action, which has not 
l his efiet, cannot be faid to be fraud: for fraud implies, that — 
| cel 
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been defrauded ; that is, has wrongfully ſuffered a patrimonial loſs. If no body 
has ſuffered any loſs, nobody can be ſaid to be defrauded, 


I fay, patrimonial loſs : for fraud is a word, Which is confined to the pecu- 
niary tranſactions of mankind, and is applied to them alone. It is not applied 
either to thoſe ruſes which politicians employ in the management of the political 
affairs of ſtates, parties, and courts; or to the ſtratagems, of which ſoldiers 
make uſe in the field; or to thoſe arts, which paſſion ſuggeſts to the ingenuity 
of lovers. . tf „ EI . 

But patrimonial loſs is not always meaſured by the diminution of one's eſtate; 


and one may be ſaid to have been defrauded, the value of whoſe eſtate has not 


been leſſened. For one may be induced by fraud to alter the nature of his pro- 
perty, to ſell for inſtance for value a parcel of lands of which he had no in- 
tention to diſpoſe; and he may in this caſe be ſaid to be defrauded, and to have 
ſuſtamed a lols. 7 | 8 IO e A 

9 757. It is plain from the condition of human affairs, that people may be de- 
frauded in two ways; either in dealings which they have themſelves with others, 
and to which they are parties; or by dealings which others have among them- 
ſelves, and to which thoſe who are defrauded are not parties. In order to entitle 


people to ſay, that they have been defrauded in dealings which they have with 


others, they muſt not only have ſuſtained a patrimonial loſs, but have alſo been 
circumvented, that is, over-reached or impoſed on. To circumvent is a metapho- 
rical expreſſion, which ſignifies properly to come about, it is applied to thoſe who 
initead of the patent road take round- about ways, in order to deceive others, to 
hinder their real deſigns from being diſcovered, and thereby to accompliſh their 
ends with greater facility. Hence thoſe, who over-reach others, are ſaid 7o go 
abour them, to go beyond them *, and to circumvent them. 1 

But in order to entitle one to ſay he has been defrauded by dealings which 
others have among themſelves, and to which he was not a party, it is not neceſ- 


ſary for him to have been circumvented by them. Indeed it is impoſſible; for ex 


hypotheſi they had no opportunity of circumventing him, fince they had no deal- 
ings with him. But they might both have the intention of defrauding him, and 
effectually defraud him in dealings which they had among themſelves, without his 
privity or participation. „ 85 

& 758. The law allows not thoſe, who have made acquiſitions by fraudulent 
means, to retain them; and it reſtores thoſe who have been defrauded by others, 
azainſt the patrimonial loſſes whiich they have ſuſtained, as well as againſt the 
fraud by which they have been made ſuſtain them. The right of reſtitution 
therefore ex capite fraudis (F 755.) may be defined to be * a right which every 
one, who has been defrauded by another, has to be reſtored againſt the patri- 
* monial loſs he hath thereby ſuſtained.” From vhich and from the foregoing 
definitions, it follows, I. That every one, who has been defrauded by another, has 
a right to be reſtored ex capite fraudis, II. That he has a right to be reſtored a- 
gainſt patrimonial loſs which he has ſuſtained, III. That he is entitled to be re- 
ſtored againſt it. From theſe axioms it will be caly to ſhew, 1) who are entitled 


to be reſtored ex capite fraudis ; 2) againſt what deeds one may ſue for reſtitu- 


tion ex capite fraudis ; 3) againſt what perſons it may be ſued ; 4) within what 

time it muſt be ſued; 5) after what manner people may be reſtored ; 6) what 

are the effects of reſtitution. | 5 fg re 
In order to reſolve each of theſe queſtions with the greater diſtinAneſs and per- 


ſpicuity, it will be neceſſary to diſtinguiſh the two caſes, which. have been re- 


marked already (F 757. ), and to treat of them ſeparately from one another ; for 
the principles, the doctrines, and the concluſions, which hold in the one, are, 


in many points, inapplicable to the other caſe. 
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58759. The firſt is that in which one js ſuppoſed to be defrauded by others 


in dealings, which he has himſelf with them, and to which he is himſelf a 
party. 


Every one, who has been defrauded by another, has a right to be reſtored a. | 


gainſt that fraud by which he has been circumvented, and the patrimonial loſ; 
which he has ſuſtained (§ 758. ax. .). Therefore 1) no regard is had to the ſex, 
age, condition, or rank of the perfon who is defrauded. Perſons of every age, 
condition, and rank are entitled to obtain reſtitution ex capite fraudis, But if the 
perſon himſelf who has been defrauded is, 2) his heirs muſt of courſe be entitled 


to be reſtored againſt it: for every patrimonial right, which he had, devolves 
with the reſt of his eſtate to them, /. 13. P. F. "de dolo- malo. 3) his aſligns, 
thoſe to whom he has made over his right of obtaining reſtitution, are entitled to 
ſae for it : for they are ſubſtituted into ) his place, and ſue in his name. We ſhall 
ſee in the ſecond part of this title that an inſolvent perſon 1 is not allowed to de- 


fraud his creditors ; therefore 4.) theſe may ſue for it, in cafe he neglects to do it 


in order to defraud them. And they may do it proprio nomine, without obtaininy 


an adjudication of his faculty to ſue for it: for being creditors they have thereby a 


zitle to bring the action. But neither 5) his gener al aſſigns, thoſe to whom the 


faculty of ſuing for it is not ſpecially made over, ſuch as legatees and donees, 


nor 6) his cautioners are entitled to be reſtored ex capite fraudis. for the right of 


ſuing for reſtitution 1 is perſonal to him who has it originally, and is not preſumed 


to be made over. 
760. It is e that he, who ſues for it, hath been defrauded; therefore 
he muſt have 1) both ſuſtained a patrimonial loſs, and 2) been circumvented. 
He mult _ ſuſtained a patrimonial loſs; for that is implied in being de- 


frauded (§ 756.), and is, beſides, the foundation of his right to be reſtored. In 
this reſpect reſtitution ev capite fraudis differs from that Which is obtained ex capite 


vis: for it is not neceſſary in order to entitle one to be reſtored ex capite me!us, 


that he hath ſuſtained a patrimonial loſs. Therefore 1) one, who has not ſuf- 
fered any patrimonial loſs, is not entitled to be reſtored ; for he cannot ſay he 


has been defrauded : 2) one, who has ſuffered no more than an inconſiderable 
loſs, is not entitled to be reſtored againſt it; for the law would loſe both its dig- 
nity and its end, if it was to inter pole on every trifling occaſion. Many things 


arc juſtly ſaid to be below its notice. It muſt be left to the judge to determine 


from the circumſtances of every caſe brought before him, and from the condition 
of the parties concerned in it, whether the loſs, which one has ſuſtained, be fo 
conſiderable as. to make it proper to reſtore him againſt it, J. 7. $ ll. l. g. Hull. 
J. 10. 11. 2. F. de dolo mals. | 

He muſt have been over-reached, deceived, or impoſed on; that is, he muſt, 
by ſome artful contrivance, have been made to believe, that that which he was 
doing would not be a loſs to him; for it is eſſential to entitle one to ſay he has been 
defrauded in dealings which he has himſelf had with others, that he hath been 
circumvented by them. Therefore 1) one, who was not impoſed on, was not 
ignorant of the fraudulent deſigns of thoſe with whom he dealt, or knew that in 
conſequence of them he was to ſuſtain a loſs, is not entitled to be reſtored ; be- 
cauſe he cannot ſay that he was impoſed on. And it matters not how great be 


the loſs, which he has ſuſtained : for the law of Scotland does not infer fraud, 


or preſume it pre ſumptione juris et de jure, from enormous leſion alone; and docs 
not reſtore one on account of it, /. 34. C. de franſact. l. 1.4 5. F. & injur. A 
fortiori 2) one, who intending to cheat another, is himſelf over-reached, 1s not 
entitled to be reſtored againſt the lok which he ſuſtains through his own fraud ; 
no matter whether he, "by whom he was over-reached, over-reached * ” 

rau 
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fraud or without it, J. 36. F. de dolo malo, I. 30. C. de tranrf. for the law give; 
not relief to the crafty who are caught in their own ſnares, and thinks they have 
not any title to complain, Hence he, who has been defrauded, has it in his 
option either to aun or not to ſtand to the bargain, and according to his plea- 
{ure either to ſue or not to ſue for reduction of it. He cannot be forced not to 
ſtand to it; for it is complete on the part of the perſon who defrauded him. The 


law allows not one, who has himſelf defrauded another, to found a replication up- 


on fraud, and by it to deſtroy the force of the exceptio doli, pleaded to bar an 


action commenced by him, J. 4. H 13. F. de doli mali et metus except. Cum par 


delictum eſt duorum, ſemper oneratur petitor, et melior habetur poſſeſſoris cauſa, 
ſicut fit, cum de dolo excipitur poſſeſſoris: neque enim datur talis replicatio peti- 
tori, © aut f1 rei quoque in ea re dolo actum fit,” J. 154. F. d.r.j. Paria enim 
delicta mutua penſatione diſſolvuntur, J. 39. V. ſoluto matrim. 

From theſe principles it follows, that one is not entitled to recover goods, which 
he has ſold to a perſon who is in reality inſolvent, but whom he knows not to be fo, 
either from the purchaſer himſelf or from his aſſigns, upon getting notice of the 
inſolvency. For the fale transfers the property; the goods fold become the 
buyer's, and are abſorbed in his eflate; they muſt therefore at that inſtant, at 


which it is transferred, become, like every other part of his eſtate, liable to be at- 


tached by all his creditors. The ſeller ceaſes to be proprietor of them; he 
trults the buyer, becomes his creditor, and muſt employ the ſame means for re- 


covering payment of the price which other -perſonal creditors muſt employ for re- 


covering payment of the debts due to them. ?*Tis true one, who knows himſelf 
to be inſolvent, ought not to purchaſe goods on credit from another who is ig- 
norant of his inſolvency. But a ſale cannot on that account be held to be void; 

nd the buyer cannot preciſely be faid to have defrauded the ſeller: for he has 


ex hypotheſt agreed to pay a price for the goods, and it is the buſineſs of the ſeller 
to know the circumſtances of him to whom he ſells. He is ſuppoſed to have en- 


quired into theſe; he has actually truſted the purchaſer ; and muſt by conſe— 


quence be held either to be ſatisſied about his circumſtances, or to have been 
willing to truſt him with this adventure in order to aſſiſt him to retrieve his at- 
fairs. He cannot therefore be ſaid to have been over-reached by the buyer: 
tor he might have refuſed to ſell on credit; and every one, who enters into a 
contract, is preſumed to know the condition of him with whom he deals, J. 19. 


H. d. r. . The riſk he runs, the Joſs he ſuſtains muſt be aſcribed to himſelf; 


ſince it was his buſineſs to have been better acquainted with the circumſtances 
of the perſon to whom he chuſed to fel] his goods. Infolvency and fraud are 
very different things; an infolvent perſon may make a purchaſe, knowing his 
infolvency, and may yet have no thoughts of defrauding the ſeller; he may be 


a very honeſt man, and may be fully perſuaded that he will pay the utmoſt far- 


thing; ſepe enim de facultatibus ſuis amplius, quam in his eſt, ſperant homines, A 3. 
J. quib. ex cauſ man. and one, who has voluntarily ſold to an inſolvent perſon 
upon credit, cannot be ſaid to have been circumvented by him any more than 
thoſe who were his creditors before he made the purchaſe. For he did not be- 


come inlolvent by it; he was ſo before; every one of them muſt therefore be 


entitled to be reſtored againſt the dealings which they had with him in former 
times. Thus infinite confuſion would be introduced into human affairs; men 


could never be rendered ſecure about their property; and after the longeſt poſſeſ- 


ſion one might be deprived of things which he had believed to be his own, becauſe 


they might have been ſold to an inſolvent perſon, and the ſeller might pretend 


at any time before 40 years from the ſale that they were his, aud that the pro- 


perty of them was never transferred. For if he is once allowed to ſay fo, tis 


impoſſible to aſſign a good reaſon why he ſhould not be allowed to do it at any 
time within theſe forty years; the property having not been originally transfer- 


red, muſt remain with him always till he loſes it by preſcription ; and he muſt | 


be entitled to recover it, or rather polleſſion of it, as well from the moſt remote 


aſſigns 
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aſſigns of the original purchaſer as from the purchaſer bimſelf. Beſides, the 
ſeller having actually truſted him, „idem ſecutus emptoris without being induced by 
extraordinary artifices to do ſo, ought not to be ou a better footing than his 
other perſonal creditors; that, which is his misfortune, mult ex neceſſitate be their 
advantage; they have truſted him too, and mult ſuffer as well as he; and the 
little benefit: which has been thrown in their way by this ec ought not to 
be taken from them. 
But one who is inſolvent, it has been Gid, ought not to purchaſe upon credit 
from another who is ignorant of the ſituation of his affairs; and it is in ſome 
reſpects hard, that one ſhould be deprived of his property, in order to increaſe 
the fund of payment to the creditors of another. Therefore lawyers have pre- 
ſumed that one, who buys goods from another on truſt, meant to defraud the 
ſeller, and that the property of them is not transferred, in caſe the buyer becomes 
inſolvent immediately;after making his purchaſe, or the goods are delivered, ſi mox 
foro ceſſerit. The conſequence is, that they give the {eller in that caſe a right to 
vindicare them, to recover poſſeſſion of his own, and do not hold him to be no 
more than a ereditor of the purchaſer, But every thing, eſpecially time, ought 
zn law.to be fixed: and-determinate; judges ought, in all caſes, to have a preciſe 
rule to obſerve; as little as poſſible ought to be left to be determined arbitrarily 
by them; and, dawyers haye defined the time meant by the word mox to the 
third day after that on which either the purchaſe or delivery i is made. For it is 
the delivery which transfers the property; therefore the ſeller is not bound to deliver 
the goods, in caſe the purchaſer becomes inſolvent before they are delivered to him. 
1 bis rule, I was going to have uſed the Latin word dition, has been adopted by the 
Court of Seſſion, D. I. 335. 336. 10th Juue and Sth Dec. 1736, Sir Johm Inglis ; and 
there are not wanting good reaſons for ſaying, that it ought to be conſtantly ob- 
at aa For-either this or ſome other ſhort time ought to be preciſely defined to 
be the invariable rule in every caſe: and It 1s difficult to abſtain from expreſling 
ſome concern, that all ſeems again, Fo. 24th Dec. 1680, Magnus Prince. — Ct. 
ibid. Da. 130,—B. 27. to have been thrown looſe, | 1757, Patullo,— 
20th Fan. 17 58, Mackay v. Forſyth. 
761. One is entitled to be reſtored againſt every deed, by which he has been 
defrauded. Therefore it matters not of what ſort it be, whether it be a judicial 
or an extrajudicial, an unilateral or a bilateral one; whether dolus dedit cauſùm, 
or incidit negotio. Jam obliged to ule the expreſſions of the civil law ; for it is 
difficult to tranſlate them into Engliſh. Dotus dat cauſam negotio, when it is the 
firſt cauſe of it, when one is induced by fraud to do a thing, which he had 
not a mind to do. Fraud is ſaid incidere negotio, when one, who had originally 
mind to do it, is defrauded in doing it. Thus when one is by fraudulent means 
induced to fell a thing, of which he had not an intention to diſpoſe, fraud is faid 
to give caule, dare cauſam, to the bargain: when one, who had an original inten- 
tion of buying, is cheated in making the bargain, for inſtance in the qualities 
or the value of the commodity, fraud is ſaid incideve negotio. 
$ 762. One may ſue for reſtitution ex capite fraudis 1) againſt thoſe, who 
defrauded him; for they are bound, by their own delinquency, to reſtore to him 
that of which they defrauded him, that i is, to make up the loſs which they have 
cauſed. him to ſuſtain. Of courſe the law does not diſtinguiſh whether they 
have or have not made advantage by it; whether they do or do not continue 
to poſſe any advantage, which they may have made by it; whether they de- 
frauded him dir rectly themſelves, did it indirectly by means of others whom they 
interpoſed to do it, or were acceſſary to the doing of it. For all theſe may be 
{iid to have faded him; therefore, action lies againſt them all. Their ob- 
ligation is founded on a delinquency ; ; therefore it lies againſt every one of them 
in 'folidum. He who has been defrauded is entitled to no more than full and ſimple 
reſtitution ; therefore, as ſoon as he has 'got it, he has no more to aſk, and all 
thoſe from whom he has not recovered it ceaſe to be liable to him. 2) Tt 170 
again 
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againſt their heirs; and that in ſolidum. For they are liable in the ſame manner 
with their predeceſſors, ſince the obligation is to reſtore to one that, of which 
they defrauded him. The law of Scotland makes heirs liable to the fame patri- 
monial obligations, which lay on their predeceſſors; and does not mind 
whether they deſcend 7 a lawful or from an unlawful action, from a conven- 
tion or a delinquency *; whether any thing or nothing has deſcended to 


them by means of it. 3) One may be reſtored againſt ſuch ſingular ſuccefiors 


as ſucceed on Jucrative titles ; ſuch are legatces and donees: for the law preſumes 
that they were privy to the fraud, that they were acceſſary to it, and that it was 
originally intended to be, ſince it has actually been turned to their benefit. 
Beſides, it is more reaſonable that one, who has by fraud been made to ſuffer a 
patrimonial loſs, ſhould get reſtored to him that of which he has been defrauded, 
than that one, who has acquired it on a lucrative title, ſnould be allowed to re- 
tain it. Jure nature æquum eſt, neminem cum alterins det imento et injuria fies i lo- 
cupletiorem, I. 206. F. d. r. . &. 18th Dec. 1667, Auchinleck. But 4) it cannot 
be ſued againſt ſuch ſingular ſucceflors, as ſucceed on onerous titles, ex cauſa one- 
roſa. For fraud is perſonal to thoſe who committed or were acceſſary to the 
commiſſion of it, J. 15. § 3. F. de dolo malo, l. 2. 1. V. de deli mali et met. 
except. but one, who ſucceeds on an onerous title, and gives an equivalent for 
that which he gets, cannot be ſaid to have defrauded either his own immediate 
author, him from whom himſelf acquired immediately, or the authors of his author, 
thoſe from whom his author acquired, J. 4. § 27. 29. 31. F. de doli mali et met. 
except. 

$ 763. Every thing which has been ſaid (751. g.) concerning the manner, 
the time, and the effects of reſtitution ex capite vis et metus, is equally true, mu- 
ratis mutandis, of the manner, the time, and the effects of reſtitution ex capic 
fraudis. In order therefore to fave repetition, I have ſubjoined in the notes on 


that title, expreſſions which may be inſerted in the text inſtead of thoſe uſed in 


it concerning reſtitution ex capite vis et merus. 

It is not however improper to remark that the law of Scotland does not, like 
that of the Romans, mind, whether fraud gives cauſe, dat cauſam, or is only 
incident, incidit negotio. It gives in all caſes one, who has been defrauded, the 
option of getting either that, by which he has been defrauded, annulled by ſuing 
for a reduction of it; or the Joſs, which he has ſuſtained, made up to him by 
ſuing an ordinary action for that purpoſe. For it disfavours fraud and fraudu- 
lent men, and allows them not to avail themſelves of it in any ſort. 


D oe 9 OT 3 


J Y The doctrine, * has been hitherto explained, concerning that 


fraud by which one is defrauded in dealings which he has with others, and to 
which he is a party, is ſimple and ealy. The more difficult and the more com- 


plex caſe remains to be treated, that, to wit, in which one is ſuppoſed to be de- 


frauded not in dealings which he has with others, and to which he is a party, 
but by thoſe which others have among themſelves, and to which he is not a party. 
In unfolding this doctrine it will be neceſſary to proceed flowly, and to diſcloſe 
ſtep by ſtep, in an analytical way, the principles on which it is founded, in order 
to avoid that chaos, in which it has been involved by fome who have written 


on this part of the law of Scotland. 


I. One cannot loſe his property Þ without ſome act done by himſelf. I, quod 


run of, ſine facto noſtro — robe non poteſt, l. 11. 5 2 r. J. (F 625.). 
7 B Therefore 


D It was otherwiſe by the civil law. It made helch liable ex delifis defunctorum only in quantum ad eos per- 
venit. 


1 By property I mean any corporeal or incorporeal thing, which belongs to one, and is velled in his 
Perion, | 
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Therefore the property of one man cannot be affected or taken from him by any 
thing which others may do among themſelves, without his conſent. Let them 
do what they pleaſe, it remains entire to him: and if he loſes the natural poſſeſ- 
ſion of it, or if damage is done to it, he has legal remedies for recovering the 
former, and for getting reparation of the latter. Non alienat, qui duntaxat omit- 
lit poſſeſſionem, l. 1 19. F. d. r. J. ?Tis plain therefore that one ſtands not in need 
of the extraordinary remedy of reſtitution, in order to protect himſelf and his 
property againſt thoſe things which others may do concerning it. Indeed one 
cannot be defrauded of his property by actions, which others do among them 
ſelves; becauſe their actions cannot affect it in a legal way. No doubt, in a 
natural one they may, by ſtealing from him, by robbing him, by ejecting him 
out of it, by intruding into it, by doing damage to it. O. But actions, which 
do not affect it in a natural way, can have no effect upon it at all; becauſe they 

cannot deprive him of his rights, theſe being incorporeal. Thoſe things therefore 
which others do among themſelves alone, againſt which one has a right to be 
reſtored ex capite fraudis, muſt relate to the property not of him who ſues for 
reſtitution, but of ſome other. 

II. One cannot be defrauded by actions which others do concerning their pro- 
perty, unleſs he has a legal right to get either all or part of it transferred to him. 
For if he has no ſuch right; they may do with their property what they pleale, 
and he has no title either to complain or to ſay it is ill done; becauſe he is not, 
indeed he cannot be wronged in this caſe.. But one, who has a legal right to 
cet the property of another transferred to him, 1s called a creditor of him, whoſe 
property he has a right to get transferred to him. Therefore one cannot be eu- 
titled to be reſtored againſt dealings which others have among themſelves, and 
to which he is not a party, unleſs he 1 is a creditor of him whole property is at- 
fected by thoſe dealings. es 51 

III. But one, who has not been ra is not entitled to be refired ex 
cafite fraudis (§ 759- 769.) : and one cannot lay he has been defrauded,” unleſs 
he is made ſuſtain a patrimonial loſs. A creditor: is entitled to get payment of 
the debt due to him, and no more; he cannot therefore be ſaid to have ſuſtained 
a patrimonial loſs, unleſs ſomething is done by which it is made impoffible to 
him to effectuate his right, or to get payment of the debt due to him. By con- 
ſequence a creditor is entitled to be reſtored ex capite fraudis againſt thoſe things 
alone, be which it is made impoffible to him to get the right which he has made 
effectual to him, or to recover payment of that which is due to him. 

IV. Every creditor, being entitled to get a determinate part of the eſtate of 
his debtor made over to him, may, as has been remarked (S 599. /.), be conſider- 
ed, in ſome ſort, as proprietor of part of it. Therefore the eſtate of every in- 
{olvert debtor is all of it, in ſome ſort, the property of his creditors. But one 
has power to diſpoſe of his own property alone, and cannot diſpoſe of that of 
others. An infolvent debtor therefore has no right to diſpoſe of his eſtate ; and 
alienations made of it by him muſt be void. Of courſe his creditors muſt be en- 
titled to get *them ſet aſide as made à non habente poteſtatem. 

But it is not of a determinate ſpecies that his creditors can be ſaid to have the 
property ; he has alone the zus in re, and is the alone proprietor of all the parti- 
clas of which his eſtate conſiſts; and they have no more than pus ad rem. 
But this is no more than a right to the value of all theſe particulars. As long 

therefore as this value is not diminiſhed, but continues the ſame, the creditors 
cannot ſay they are defrauded. By conſequence they are not entitled to get ſet 
aide overous alicnations made by their debtor ; for the value of the eſtate is not 
diminiſhed, - the. particulars of which it confiſts are only changed by theſe: they 

re 1 to be reſtored againſt gyatuitous alienations alone. 

But one is entitled to be reſtored ex capite fraudis againſt thoſe alone who 

JT we dofrauded him; that! is, who did what they were doing, when they knew the 
a conſequence 
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has it; and he can ſeldom have intereſt in ſuing 
it, {$764- 8x, i. 


conſequence of it would be to do injuſtice to him, and to make him ſuſtain 
a patrimonial loſs. For this is implied in the very nature of the mg 5. 
Out of theſe principles, deduced thus in an analytical way, it will be eaſy to 


| y 
form a general one, reſolvable into axioms, from which, by deſcending in a 


contrary order, we. may deduce, in the ſynthetical manner, the ſeveral concluſi- 
ons neceſſary for explaining as well as for underſtanding this doctrine. For from 
them it follows, that . creditors are entitled to be reſtored againſt every deed, 
by which they are defrauded: a principle which may be: reſolved into the fol- 
lowing axioms. I. Thoſe, who are entitled to be reſtored, muſt be 1) creditors, 
and 2) defrauded. II. The deeds, againſt which they are entitled to be reſtored, 


are all thoſe by which they are d:frauded. III. Therefore they are entitled to be 


reſtored againſt rhoſe alone, who have defrauded them. IV. They are entitled to 
be reſtored. From theſe axioms it will be eaſy to ſhew 1) the perſons who arc 
entitled to be reſtored ex capite frauds, or to impeach deeds done by their debtors 
to be fraudulent; 2) the deeds which thele perſons may impeach to be fraudulent, 


and againſt which they are entitled to be reſtored ; 3) the perſons againſt whom 


they may be reſtored, and are entitled to impeach them 
manner of obtaining reſtitution againſt them. fo 
$765. The perſons, who are entitled to be reſtored: ex capite fraudis in theſe 

circumſtances, mult 1) be creditors of him, whoſe property is affected by that 
which is done (5 764. ax. 1.). By creditors in this, as in moſt other places, 
are meant * thoſe, who have others bound to them by valid and effectual obli- 
* gations.” But all obligations are perſonal ; for they lie on the perſons obliged 
alone. Therefore the creditors, who are entitled to be reſtored ex capite fraudis, 
are properly perſonal ones. Such, as have real rights in the property of others, 
fall not preciſely under this denomination ; the reality: of the rights, which 
theſe have, makes them rather be conſidered as joint proprietors with thoſe, in 
whoſe: property they have them. For a real right remains entire, notwithſtand- 
ing [deeds done either by him whoſe property is affected by it, or by any other; 
and is not affected by them. He, who has it, cannot be deprived of it, without 
a deed done by himſelf; the deeds, the tranſactions, the dealings of others can- 
not deprive him of it. For it is a real charge upon the thing affected by it, and 


to be fraudulent; 4) the 


adheres to it, no matter through how many hands it paſſes, or into how man 


y 
it comes. A real right therefore can hardly be hurt by any other than him who 
for a reduction on account of 


But it is poſſible deeds may be made. in order to hurt it; even a proprietor has 
a title to render his property more ſecure by getting ſet aſide every deed on which 
one may found pretenſions to it. Therefore even a real creditor may have oc- 
caſion to ſue for reduction ex capite fraudis; and he has a title to do it in all 
caſes in which his right is infringed, or he is defrauded. But his action is not 
properly a reduction ex capite fraudis ; it is rather one which is a neceſſary conſe- 


quence of his property. Beſides, one who has a real right, may be alſo a per- 


ſonal creditor, and the real right may be granted in ſecurity of that which is 
duc to him by the perſonal obligation. But the prudence, vigilance, and caution 
which he ſhews for his own intereſt, in order to inſure himſelf of payment, ought 
not to be prejudicial to him, or to deprive him of any right which he has by being 
a perſonal creditor. 5 e 5 119100 

But thoſe obligations mult 2) be valid and effectual ones; he, who has the 
other bound, muſt have legal means for making them effectual, and muſt be en- 
titled to get his debtor compelled to fulfil them. One who has not theſe means, 
but depends for the completion of them upon the caprice of the debtor, cannot be 
called a creditor; for he has not a perfect right; he has no more than an im- 

erfect, a dependent, and an uncertain one. 111615 

f Every . er creditor has a right to be reſtored againſt deeds, by which he 
is defrauded ; therefore 3) it is no matter, whether the debt due to him be 1) a 


pure, 
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pure, or 2) a conditional one, whether it be due 3) from a day, or 4) to.a day ; 
5) ſub cauſa, or 6) ſub modo. For theſe differences do not make a debt not 
a debt; they are no mere than accidental qualities, which alter not its eſſence. 
It muſt however be remarked, that one cannot ſue for reduction ex capite fraudis, 
unleſs payment of his debt is preſently demandable; becauſe one, who cannot ſue 
the original debtor, ought much leſs to be allowed to ſue Tor reduction of deeds 
granted by him in favour of third par:ies. This is ſurely true with regard to 
conditional debts, becauſe the conditions may happen not to Exift, and of courſe 
no debts become due: for dies nec cedit nec vent, till they, exiſt. Hut it is other- 
wiſe in caſe the debt is due either to a day, or from, a dag; becauſe the day 
ſtatim cedit as ſoon as the debt is conſtituted, , and one has ſurely a title to get ſet 
"aſide deeds, made for diſappointing him of payment. — 555 


But he muſt 4) have been a creditor, | before the deed, by which he is def; rauded, 


was done, For pve, who has no intereſt, in the eſtate of another, has no rightto 


* 


reſtrain him from diſpoſing of it as he pleaſes; and one has no intereſt in reſtrain- 


ing him, who is not a,creditgr., If he is not a creditor, no part of the eſtate 


of the other ,can, in any ſort, be ſaid to be his; his title therefore to reſtrain 
his debtor commenccs only at the, time at which he becomes a creditor. Beſides, 
people contract with others; the, ith, of the eſtate which they have at the time 
of making the Contract, ang müſt be Fe to be contented with the ſecurity 
which it affords them at that time... 8 Therefore they mult be preſumed to approve 
of every deed done by him, with whom. they contract, before that time, and 
to renounce any right: which, they pretend to have to get it ſet aſide. Every 
creditor therefore is entitled to be reſtored againſt ſuch deeds alone granted by his 
debtor, as are poſterior to the debt due to himſelf, Fo. 25th July 1702, Man. 
One is reckoned a prior creditor, if the obligation, by which he has his debtor 
bound, be anterior to the deed by which he is defrauded ; no matter tho the 
written document which he hath of it bears a poſterior date: for regard is had 
not to the time at which the written document is dated, but to that at which the 
debt is contracted. Thus a merchant, who ſells goods, becomes a creditor of 
the buyer at the time of the fale ; therefore he is entitled to be held a creditor, 
prior to any decd granted by the purchaſer, tho the writ, which he has got from 
his debtor to conſtitute the debt, be poſterior to it, Sr. 21ſt Fan. 1669, Creditors 
of Pollock. 27th July 1669, Street. — 28th Nov. 1679, Cathcart, provided the 
time of the ſale was prior. 7 4&6 
It is needleſs to enquire 5) whether it may be ſued by the heirs of the origi- 
nal creditor. For it is plain that it may be ſued by them, in caſe the debt has 
not been paid to him, and has devolred to them; for they are in that caſe cre- 
ditors: and that they are not entitled to ſue for it, in caſe the debt has been paid 
to their predeceſſor, or is not tranſmitted to them; becauſe they are then not 
creditors. CE gf „ „ The, 5 
For the ſame reaſon it is plain that it is needleſs to fay, 6) whether it may 
be ſued by the aſſigns of the original creditor: for an aſſignment makes thoſe, 
to whom the debt is made over, become creditors ; therefore they muſt be en- 
titled to ſue it. 31 1 3 
As little is it of much importance to remark 7) that it matters not whether one 
be an onerous or a gratuitous creditor : for every one, who is a creditor, is equal- 
ly ſo, and has all the rights which creditors have. Thus one, to whom a bond 
has been made by gift or left by will, is a creditor, and has thereby a title to be 
reſtored againſt deeds by which he is defrauded, as much as one to whom it has 
been made for money borrowed from him. e 3 
§ 766. But in order to entitle one to be reſtored ex capite fraudis, it is not 
enough that he be a creditor; he muſt 2) be dfrauded (& 764. ax. 1.) . But a 
ereditor cannot be {aid to be defrauded, unleſs his debtor 1) has an animus.of de- 
frauding him, and 2) does ſomething which makes him ſuſtain a Feixingul 
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loſs; for both the animus and the effect are eſſential to the jdea of fraud 
I [Iu debtor muſt have the aof defrauding his creditor ; that is, he mult 
| be conſcious, that the conſequence of the deed, which he is doing, will be to 
make his creditor ſuffer a patrimonial loſs. But the thoughts of the heart are 
known to the Searcher of hearts alone; and the law is neceſſitated to preſume 
concerning the intentions of men, from their actions. Now a creditor does 
not ſuffer a patrimonial loſs, who gets payment of the debt due to him; and he 
ſuſtains one, when he does not get it. Therefore the law preſumes a debtor to 
have an arms of defrauding his creditor, who either does a thing by which he 
is rendered inſolvent ; or being infolvent docs a thing, by which the intereſt of 
his creditor is hurt. For the law preſumes every one to know the ſtate of his own 
affairs, the value of his eſtate, and the amount of his debts. Therefore it pre- 
ſumes one who does a thing, by which. he becomes inſolvent,” to have known it 
would have this effect. But one who knew it would have this effect, it is plain, 
muſt have known he was doing injuſtice to his creditors, he was wronging, was 
defrauding them: for he ought to have paid his juſt debts before he did it. A 
fortiori one, who being inſolvent, does a deed by which the intereſt of his creditors 


he ought at leaſt to abſtain from doing any nr e either it is rendered 
ing as much as they could otherwiſe have done. Therefore „ gratui- 
by it, is good; 


is ſufficient for clearing the debts due to them; and has therefore the abſolute 
diſpoſal of his own eſtate. CCC rt 0+ Fr Oo mn ny 

IT. But a creditor cannot ſay that he is defrauded, unleſs he actually ſuſtains a 
patrimonial loſs ; it muſt be impoſſible for him to recover full payment of the debt 
due to him, in caſe the deed done by his debtor is allowed to ſubſiſt and to take 
effect: for he cannot be defrauded otherwiſe. *Tis true he who did the deed, 
might have an intention of defrauding his creditor by it. But if this intention 
is not made effectual, if the debtor has, notwithſtanding, as much as will diſcharge 
his debts, if his creditor gets payment, he cannot be ſaid to be defrauded at all; 
for he has no right to aſk more; or to enquire in this caſe into the intention of 
his debtor, ſince he has not ſuffered any loſs. 

& 267. A creditor is entitled to be reſtored againſt every deed, by which he is 
defranded (§ 764. ax. 2.). But it has been ſaid (h766.) he cannot be defrauded, 
nuleſs ſomething is done which, in caſe it is allowed to become effectual, will 
either render it impoſſible for him to recover payment of the debt due to him, or 

make him ſuſtain a patrimonial loſs by infringing his rights in ſome other manner; 
an effect which cannot be produced by any deed done by an inſolvent debtor, 
which does not diminith the funds he has for paying his debts, or infringe the 
rights which his creditors have in competition with one another. But theſe can- 
not be diminiſhed, unleſs he does ſomething by which his eſtate either is immedi- 
ately or may afterwards be diminiſhed : for his eſtate is nothing elſe than another 
phraſe for expreſſing theſe funds. Creditors therefore are entitled to be reſtored a- 
gainſt every deed, by which the eftate of their inſolvent debtor either is or may be diminiſhed. 

| Diminnere, to diminiſh, is to make leſs. Therefore an eſtate is diminiſhed, when 
it is made leſs than it was; or when ſomething, which was a part of it, is made 
to ceaſe to be ſo. But a thing is made to ceaſe to be a part of one's eſtate by 
being alienated, that is, by being made to ceaſe to be his property. A thing 
may be alienated, for it may ceaſe to be one's property, in two ways: 
either it may ceaſe to be the property of one, without becoming at the ſame 
time the property of another; or it may become the property of another at 
the Game time that it ceaſes to be the property of him, who aliens it. A thing 
ceaſes to be the property of one without becoming the property of another, when 
it is relinquiſhed : for dereliction 1s a 285 of alienation; he, who 8 
7 | nis 


562 Of Circumvention am \Frutd, Bbok l IX. 


his property, makes it ceaſe to be his, 9 47 F: de rea div. It ceaſes to be the 
property of one aud becomes that of another, chen it is made over top another 
and is acquired 'by him. Tis this which is properly called alienation (5 459-); 
becauſe that, : which belonged 8 one, becomes by it  alrenum;, the nn of 
another.“ 313.900 eo bilg : FLEET. DC  flotty 70 Om: (0 £10 

But money, "ſays bl o anfvereth all thingsy/ and creditors Yar occa- 
ſion to rate every eſtate by its pecuniary value alone, by that ſum which it is able to 
vield for clearing the debts due to them. Therefore the eſtate of their debtor can 
be ſaid by theme to be diminiſhed in thoſe caſes alone, in which it is rendered leſs 
valuable, or is made to yield a leſs ſum to them. By conſequence creditors are 
not entitled to be reſtored againſt every alienation made by their debtor: he may 
make a thing ceaſe to be a part of his eſtate without dimiuiſhing its value, for he 
may get an equivalent for it. Therefore 'tis againſt thoſe alienations alone which 
he makes without getting equivalents for the things alienated, that creditors are 
entitled to be reſtoted ev capite fraudis 2 for they can be defrauded by theſe 
alone. They ape tiot in all caſes entitled to be reſtored againſt thoſe which he 
makes for valuable conſiderations. Thoſe which are made for valuable conſidera- 
tions, that is, Fp, ee to the things for which they are gi- 
ven, are in the law of Scotland {aid to be made for onerous cauſes or to be onerous ; 
and thoſe made without them are ſaid to be made for grazuitons cauſes or to be 
gratuitous, We ſhall have occaſion hereafter to ſpecify ſome caſes, in which 
creditors are entitled to be reſtored even againſt onerous ones: therefore 4 laid they 
are not in all caſes entitled to be reſtored againſt them. 

'Tis hardly neceſſary to remark further, that the deeds againft hicls 5 
are entitled to be reſtored muſt be done by their debtor: for this is implied in 
the whole argument. Therefore they mult be voluntary ones (F 611.); creditors 
are not entitled to be reſtored againſt - thoſe which are neceſſary, that is, 
duch as he is either compelled or compellable by legal means to do. For he 

cannot be ſaid to defraud his creditors by theſe ; he has no intention of defraud- 
ing them; he who does them acts ex neceſſitate begs; and has therefore little or 
no part in them. 

They mult alſo be ſuch as either are granted by lim after he is aſcent, 
or render him ſo ($ 764-766.): and they mult be poſterior tothe debts due to the 
creditors. But it matters not, whether they be judicial or extrajudicial, unila- 
teral or bilateral, contracts or obligations, onerous or gratuitous, completed by 
writ or without it, relate to heritage or to moveables; provided they are done 
in fraudem creditorum. For all which the law requires in order to make them 
voidable is, that they be deeds by which creditors are defrauded; and we ſhall 
ſec that creditors may, in ſome caſes, be defrauded by onerous deeds. 

But creditors are entitled to be reſtored againſt thole deeds alone, 8 which 
the eſtate of their debtor is diminiſbed, or is made li than it was; for they are 
held to be defrauded by thoſe alienations alone, by which ſomething that belonged to 
him is made to ceaſe to be a part of his eſtate. They have no title to compel 
their debtor to augment it by acquiring. Therefore if he either does not or fe- 
fuſes to acquire the property of any thing, which he might acquire on a lucra- 
tive title, they are not entitled to be reſtored againſt the neglect ; for they 
cannot ſay, that the eſtate of their debtor is thereby diminithed. Non fraudantur 
creditores, cum quid non adquiritur a debitore ; ſed cum de bonis quid diminuilur, 
J. 134. F. d. r. j. *. Suppole, for inſtance, the debtor does not ſeiſe the pro- 
perty of a ding which never belonged to any body, and which he has it in 
his power to acquire; ſuppoſe he refuſes to accept of a preſent which is offered 
him; ſappoſe he-is negligent of his intereſt, does not employ his ſtock» in a 
profitable way, does not lay his money out on intereſt, does not graſp at advan- 
tageous bargains, or e to do any other thing by which he might make 


810 locratise 
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* See Jac. Senden comment, 1 „ 134. 4. r. j. and Gorraeus 15 28. w 3 e 


. þ 


their power to make, J. 6. P. H. 2. 4. F. qu in ſraudem cieditorum, I. 28. Ff. 
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But a right to an eſtate or to a particular thing, may devolve4t0;ope. and no 


manner complete titles to it. In theſe. caſes creditors may attach the things, 
which their debtor may acquire; and the lay has pointed out the way 
in which they may do it. But they are not entitled to compel him to acquire 
or to make titles to them; that is a very different matter; all Which they can 
compel him to do is to renounce his right to them; but they are not entitled 
to be reſtored againſt his renunciation, to get it {et aſide, or to make him liable 
in the ſame manner in which he would have been in caſe, he had acquired in the 
moſt formal manner. Haisgs ol Sd Oi ine l Me: 
9 768. But in order to entitle creditors to get an alienation; made by their debtor 
ſet aſide, to be reſtored againſt it, and to recover the thing alienated by him, it is not 
enough that it has been alienated by the debtor, when he was conſcious he was there- 
by defrauding them, and that the creditors were actually defrauded by the 
alienation (§ 766.). Every thing, which has been alienated by the debtor, 
muſt be re- claimed from ſome other perſon than him; becauſe by the alienation 
it ceaſes to be his property, and becomes the property of another. Reſtitution 
therefore ex capite fraudis muſt in all cafes affect the intereſt of ſome third party. 
Either a corporeal thing, which he has purchaſed, is taken from him; or he- 
is deprived of a right, which he has acquired ; or a deed made in his favour 
is ſet aſide. But the law allows not the fraud of one to be hurtful to another; 
it confines both the effects and the conſequences of it to thoſe alone, who are 
partakers of it. Therefore it does not allow one to be, in all caſes, deprived of 
a thing which he has acquired either mediately or immediately from an 
inſolvent debtor, and by the alienating of which the creditors of the latter 
are defrauded ; and it is neceſſitated to diſcover equitable principles, on 
u hich it may found the right of ſuing for reſtitution. It means not to put an end 
to commerce among mankind; and therefore diſtinguiſhes between alienations 
made for cauſes which are not anterior to them, and ſuch as are made to cre- 
ditors in ſatisfaction or ſecurity of debts antecedently due to them. Let us conſi- 
der each of theſe caſes in their turn; and explain the ſtatutes which the Scotch le- 
giſlature hath made concerning them. Theſe are two; the firlt was made in the 
one thouſand fx hundred and twenty-one during the reign of Jams the Sixth 
of Scotland, the other in the ſixteen hundred and ninety-f1x; during that of 
King WILLIAM. | 1 d eee 0 ien FM | 
95769. Tis ſurely much more reaſonable that lawful creditors ſhould get pay- 
ment of debts due to them, than that the eſtate of their debtor ſhould be enjoy- 
ed by one who has no beiter than a lucrative, title to run away with it. There- 
fore reſtitution ex capite fraudis may in all caſes be ſued againſt ſuch as acquire 
on lucrative titles, v. g. pro derelifto (F 707.), pro donate, prokegato, ©. whether 
they do or do not know, that the debtor either is or will become inſolvent, and 
his cteditors be defrauded by the alienation, 1621, c. 18.— 7. 3d Feb. 
1672, Home. They are in damno vitando, he is in lucro capiando ; 2 are 
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ſceking to avoid lo, he is graſping at unjuſt & gain: there their bade is more 
favourable than his, and they ought to be preferred to him. But a bone fidei 
poſſeſſor is not accountable for fruits reaped by him bona fide ; and one who has 
acquired on a lucrative title may himſelf diſpoſe, of that which he has. acquired, 

One therefore who is in bona fide, and knows not that the creditors are defrauded 
by the alienation, is liable for no more than he poſſeſſeth, or than he is locupletior 
fafius, But one who is particeps  fraudis, and knows that the creditors of the 
debtor would be defrauded by the alienation, acquires mala fide, and muſt there- 
fore be liable in all caſes in ſolidum of that which he hath acquired, and of the 
fruits reaped by him wala Ade; quia dolus pro poſJeſſione ft, . 6. Fl. V. que in 
fraud. cred. I. 5. C. de revoc. its que. | 

Alienations made for onecrows cauſes diminiſh not the elate of the debtor: for 
they alter not its value; they only alter the denomination of the particu- 
lars of which it conſiſts (§ 767.). Beſides, it would be abfurd for the law to 
preſerve the rights of creditors by putting an end to commerce among man- 
Kind. Therefore creditors are not entitled to be reſtored againſt onerous pur- 
chaſers, or alienations made in their favour. Onerous purchaſers are ſuch as pur- 
chaſe intending to get value for that Which they give, and belicving that that 
which they purchaſe i is worth that which they give for it.“ And one is held 
to make an onerous alignation, 6. who both intends to get value for that which 
he alienates, and zhinks he gets it.” Tis not therefore neceſlary that the thing 
purchaſed be in reality worth that which the purchaſer pives forit, or that others 
have the ſame opinion which he has concer ning its value, or that he be able to 
get from them the Tame value which he has given for it. Regard is not in this 
matter had to the rcal values of things; tis the intention, the thoughts, the ani- 
mus of parties, on which alone it depends ; and all which is veceſſar y in order to 
make one be held to be an onerous purchaſer is, that he himſelf zhink he has got value 
for that which he gives. A mathematical equality is therefore not 7 and 
that which is called meraphyſical is more conſidered in this caſe than logzcal truth. 
For it is not neceſſary converſly, that each of the parties think that, which he gives, 
equivalent to that which he gets. The law fays it is in all caſes lawful for thoſe 
who are making onerous bargains to circumvent one another; in pretio emprions 
et venditionis naturaliter licere contrahentibus fe invicem circumvenire, l. 16. § 4. F. 
de min. that is, it is lawful for the feller to ſell as dear and to get as high a 
price as hecan; for the buyer to buy as cheap and to give as low a price as 
hecan: anda bargain, an alienation, a purchaſe, in which both parties have re- 
ſpectively this 1 Intention, is an onerous one. Therefore the creditors of the inſol- 
vent perfon, who makes the alienation, are not entitled to get it annulled; pro- 
wided he intended to get full value for the thing alienated by him. 

But bankrupts fall on many contrivances for defrauding their creditors; and 
'thole, who have a regard for them, are apt to be moved | by compaſſion to aſſiſt 
them in carrying theſe into execution. Plus valer quod agitur quam quod ſimulate 
 Conctpitur. Therefore the law believes not every alienation, which a bankrupt 
pretends is onerous, to be ſo; it attends to the circumſtances of perſons, of times, 
-and of things; and hath found it neceſſary to diſtinguiſh alienations made in fa- 
vour of {ach as it ſuſpects to be confidents of the bankrupt, and thoſe made in 
favour of others. 

$ 770.. Confidents are thoſe in whom one confides. The confidents cer 
of a bankrupt are thote whom he truſts, and who, he confides, will act for his 
behoof. They are called in the law, 1621, c. 18. conjund or confident perſons; 
and may be defined to be *© thoſe in whom an inſolvent perſon confides, and whom 
he therefore employs to act for his behoof.” 

People have uſually an affection for thoſe who are related to then: by the ties 
of blood; they are anxious about their welfare; and they ſometimes ſcruple not, 
Out of compaſſion for the misfortunes of their friends, to make ſtretches in order 
to relieve them out of their diſtreſs. But other accidents give riſe to ſtrong at- 
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tat i Ko men to favour thoſe to. Whota they are attached. Some 


men therefore the law ſuſpects to be confidents of an inſolvent” perſon, becauſe 


of the propinquity of the relation, in which they ſtand to one Another; others it 
ſuſpects on other accounts. The former are called properly conjund perſons; 
latter are in a ſtrict ſenſe called the co:rfidznts of the bankrupt. 

All thoſe uſe in vulgar ſpeech to be called count perſons, © who are related 
© to one another: becauſe a natural tie binds them together. But diſtant re- 
lations are ſometimes unknown to one another; the regard, which men have 
for theſe," is afually (mall, and is annihilated by that which they have for nearer 
ones; and the law cannot go on in 7nfiiitzum, ſuſpecting every one, who can be 
proved to have the moſt diſtant connexion, to be a confident of the bankrupt. 
is neceſſary therefore to fix a limit ſomewhere ; and the law of Scotland holds 


ſuch alone to be, in the ſenſe of this title and of the ſtatute 1621,  Compuntt per- 


ſons, as are prohibited by law 1681, c. 13. and are not allowed to judge in the 
cauſes of one another. Theſe are 1) father, 2) mother, 3) ſon, 4) daughter, 
5) brother, and 6) ſiſter, either by affinity or by conſanguinity, Fo. 18th June 1712, 


Sor, 7) uncle, 8) aunt, 9) nephew, and 10) niece *, - Por a father is not al- 


lowed to judge in the cauſe of his own child; a ſon is not allowed to judge in the 
cauſe of his father or mother; a brother is not allowed to judge in the cauſe of 
his brother or ſiſter; a father-in-law is not allowed to judge in the cauſe either of 
his ſon-in-law or of his daughter-in-law, Fo. 16th' Jan. 1695, Mercer; a ſon- in- 
law is not allowed to judge in the cauſe either of his father-in-law or of his 
mother-in-law : a brother-in-law is not allowed to judge in the cauſe of his brother- 
in-law, or of his ſiſter-in-law, Fo, 18th Juze 1712, Scot ; an uncle is not allowed 
to judge in the cauſe of his nephew or niece; a nephew is not allowed to judge 


in the cauſe of his uncle or aunt. But this prohibition and incapacity extends 
not to any other degrees either of conſanguinity or of affinity, 1594, C. 21 2.— 


1681, c. 13. 80 that an uncle-in-law or an aunt-in-law, and a nephew-1n-law 
or a niece-in-law, are not reckoned conjunct perſons in the ſenſe of 1621, c. 18.— 
F. 8th Feb. 1712, Lord Elibank ; nor couſins-german, Fo. 6th Dec. 1679, Sin- 
clair —F. MS. 8th June 1714, M*Douall ; nor any degree different from thoſe, 


which have been mentioned. But aſcendents and deſcendents, or parents and 


children, are they prohibited and incapacitated in infinitum? They are not men- 


tioned  exprebsly ; they ſeem however to be compriſed in the words father and 
© ton.* Fora child is in ſome fort as much a part of the body of his parent, 


as fruit is of the tree which bears it; a father therefore and grandfather, a ſon 
and a grandſon are the fame perſons ; ; and every deſcendent is the ſame perſon 
with all his aſcendents. Tis true grandchildren ſeldom happen to be promoted 
{0 early in life as to have opportunities of judging in the cauſes of their grand- 
fathers. But grandfathers have ſometimes occaſion to judge in thoſe of their 
grandchildren: they regard their poſterity with the greateſt affection, and may 
well be ſuſpected of being partial in their favour. An uncle 1s incapacitated fron 


judging in the cauſe of his nephew; and ought not a grandfather to be incapaci- 


tated from judging in that of his grandchild? A nephew is incapacitated from 


judging in the cauſe of his uncle; and ought not a grandſon to be incapacitated 


from judgins in that of his orandfather?” 

In this manner all thoſe, who are held to be conjunct perſons, are aſcertained 
eaſily and with precifion. It is more difficult to diſcover thoſe, whom we call 
confident ones. For ſuch, as intend to defraud their creditors, fall on all the 
contrivances which invention can ſuggeſt, in order to conceal and to accompliſh 
their deſigns. The law is therefore obliged to have penetrating eyes, and to take 
hold of cireuwſtances, from which it may preſume a deſign of defrauding creditors, 


7D Theſe 


* Before the 16677 0 the ebe n was limited to father, 3 brother, ſiſter, ſon and daughter, 1594, 
c. 212. 
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Theſe circumſtances are any which make it probable, that one is truſted by a- 
nother, and is acting for his behoof.” It is therefore impoſſible either to enu- 
merate, or to lay down any general rule, which may compriſe all of them; and it 
muſt be left to the penetration of the judge to form his conjecture from thoſe which 
diſtinguiſh every caſe. But the writers on the law have ee ſome of them ; ; 
and the moſt remarkable * are: theſe following. 

J. He, in whoſe favour an alienation is made, may Mord; him Fl made it 
to retain, notwithſtanding, the natural poſſeſſion of the thing alienated. It is 
plain, that in this caſe the alienation is not actually made effectual; for he who 
made it is allowed, after, as he ſays, he has ceaſed to be proprietor, to enjoy all 
the benefits of his property. But the law is ſuſpicious of every thing which is 
dark, if it ſees, that one of the parties concerned in it has an evident "intereſt 1 in 
conccaling the truth. An alienation made in this manner by an inſolvent perſon 
carries obvious marks of fraud in its boſom ; he, who has pretended to make it, may 
retain his property and thereby defraud his creditors, Therefore the law preſumes 
in theſe circumſtances, that the deed was ante- dated, and holds him who pretends 
to have acquired the property of the goods poſſeſſed by the bankrupt, to be a con- 
fident employed by him to defraud his creditors, 

II. For the fame reaſons the law preſumes every latent deed made by an inſol- 
vent perſon to be fraudulent, and him in whoſe favour it is made to be privy to 
the fraud of the bankrupt, A latent deed is one which it was not known was 
made? A deed of this kind, if. it n,. akes its appearance of a ſudden, at a time 
when people were not expecting it, and when he who made it has an evident in- 
tereſt in pretending to have made it, is, it 1s plain, liable to be ſuſpected of be- 
ing a fraudulent contrivance, created in a moment to ſerve a turn. 

From hence it is plain, that theſe preſumptions muſt chieſiy have -place in 
moveables; becauſe one may make them over by a written conveyance in favour of 
another, and be allowed, notwithſtanding, to retain the poſſeftion of them. But 
if one is, after this manner, allowed to retain the natural poſſeſſion of moveables 
which he pretends to have made over to another, the law is ſuſpicious of the 
alienation, holds it to be a ſimulated one, preſumes it to be a fraudulent contri- 
vance deviſed in order to do injuſtice to creditors, and ſuſpects him, in whoſe fa- 
vour it is made, to be a confident of the debtor who made it, and to be his ac- 
complice in the execution of his wicked deſigns, arg. 1592, c. 147. For it is 
the natural poſſeſſion alone, which the law regards in the caſe of moveables. 

Inſtruments of. poſſeſſion and other ſchemes may be as eaſily deviſed as the prin- 
cipal one, and are ſo far from diminiſhing, that they rather Increaſe the ſuſpi- 
cion of {mulation and of fraud. 

Theſe preſumptions may allo have place wh regard to acts A tenant 
may pretend to have aſſigned his leaſe, and the ſtock which he has on his farm; 
and may continue, notwithſtanding, to hold the natural poſſeſſion as well 
as uſe of both. For ſeiſin is not neceſſary to complete the right of the 
allign. But they cannot well have place in thoſe caſes, in which ſeifin is neceſ- 
lary to complete the right of him in whoſe favour the alienation is made, and 
it is actually taken. For formal ſeiſins muſt be regiſtered, and are thereby made 
public. But it is poſſible they may ſometimes have place in theſe caſes alſo. For 
one may pretend to veſt the property of an immoveable in another by the moſt 
complete and molt formal titles; and may yet retain the real property as well 
as the actual poſleſſion to himſelf. He may either rely on the honour of his con- 
tident, and may run the riſk of his life, without getting a written acknowledg- 
ment of truſt ; or he may ſecure himſelf by delivering no written titles to him, or ra- 
ther by vetting them re-dehivered to himſelf immediately after ſeiſin is taken. 

For in this caſe he can at any time bring an action of reduction and improbation of 

the ſ rights of his truſtee, in order to get all his titles ſet aſide and declared to be 


falſe and forged; and the truſtee being unable to produce any others than his 
ſeiſin, 


* Fil. PEREZ. ad J. 7. t. 75. 8 10. C. 
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ſeiſm, wich alone is nothing, certification muſt be granted againſt all the reſt 
for being not produped, and all his titles be thereby avoided. bo 


can be proved. by prefumptive evidence to have had for one another. 


Of Cir cumvention' n Tü 567 


III. Avthird oircumſtance, Which may have influence in making one be ſu- 


ſpected of being tlie confident of another, is propinquity of blood. Some rela- 


tions, it has been faid, are ſo ncar that they alone ure held to afford ſufficient 
ground for forming this ſuſpicion : but theſe I mean not in this cafe. 1 mean 
thoſe remoter ones, Which law allows not alone and by themiſelues to create any 


preſumption of mutual confidence, but which poined to other circumſtances, may 


have great influence on the mind of a judge, St. 22d June 1680, Trotter. The 
force therefore of every relation muſt depend on its propinquity, on the inter- 
courſe which the parties are known to have had, and on the regard which they 

IV. People uſually put much confidence in thoſe whom they employ in the 
management of their affairs; thele are greatly concerned about the intereſt of 
their maſters, and conceive ſtrong attachments to them. Hence one, who is 
employed in the management of the affairs of another, as his commiſſioner, his 


ſteward, his factor, his attorney, his agent, or, as we ſpeak in Scotland. his 
writer or doer, will from thence be preſumed to be a 


| conſident of him, whoſe af- 
fairs he is employed to manage. enmbloig wel eee ee 3 

Hut it may be inferred from many other circumſtances, that one is the confi- 
dent of an inſolvent debtor: the creditors therefore of every inſolvent perſon 
are entitied, and ought to be allowed to bring proof of all facts and circum- 
ſtances which may ſerve to ſhew that there is reaſon to believe one, in whoſe fa- 
vour a deed hurtful to their intereſt is made, to be a confident of their debtor. 
For this purpoſe the law 1621, c. 18. allows them to prove this either by the 
oath or by the writ of the confident perſon himſelf. But facts may yield the cleareſt 
real evidence, and may afford the ſtrongeſt conviction ; theſe therefore may be 
proved by witneſſes: for all facts may be proved in that manner, which the law 
has not forbidden to be fo. lis true it hath declared by 1696, c. 25. truſt to be 
proveable by the oath or writ of the truſtee alone. But this ſtatute relates not to 
the preſent caſe ; and.means to exclude people from proving truſt by witneſſes in 
thoſe caſes alone, in which having it in their power to have got a written ac- 
knowledgment of it, they have neglected to exact one. This negligence it pu- 
niſhes by depriving the negligent perſon of the faculty of proving the truſt other- 


wiſe than by referring it to the oath of him, to whom he made the convey- 


ance. But it means not to wreſt the law in order to hinder fraud from being 
detected. On the contrary it disfavours it, and does every thing it can do to fa- 
cilitate the detection of it; and for thele reaſons the ſtatute 1696, c. 25. is not 
underſtood to extend to truſts of this. kind. A creditor, who is defrauded, has 


it not in his power to exact a declaration of truſt from him who is the confident 


of his debtor, and in whoſe favour an alievation is made; for ex hypotheſi he is 
not a party to the tranſaction, which they have among themſelves. Beſides, if 
they intend to defraud him, and the debtor thinks he has reaſon to confide in 
the other, it is for his intereſt to neglect to exact a declaration of truſt, in order 
to give to their tranſaction the appearance of a fair and an onerous bargain, and 
to make it more difficult to diſcover their fraudulent deſign. But it would be 
hard to make an honeſt and an onerous creditor therefore to ſuffer, becauſe his 
debtor has, out of a fraudulent deſign, forborne to exact from his confident a writ 
acknowledging the truſt, eſpecially when the creditor has it not in his power to 
exact one. id tooth od} cu ver big > 6 

$ 9771. The law, it has been ſaid (§ 769.), entertains ſuſpicions of | perſons 
whom it takes to be confidents of an inſolvent debtor, and therefore diſtinguiſhes 
alienations made in favour of them from thoſe made to others. Iu order to give 
validity to thoſe made in favour of others, it requires no more than that they be 
truly onerous; eſtimating their oneroſity not by the real value of the thing wr 

415} nated, 


1 
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n: ated, but by the animus, the intention, the hoes of bandes Abt. ee 
not therefore one, who has made a cheap purchaſe, of the thing purohaſed by 
him, becauſe he has happened to get a good bargain nn ee hid parties 
had of making an onerous bargain, ſecures his purchaſe to him. gt 

But it ſeems to be otherwiſe with reſpect to alienations made to the nie 
of the inſolvent debtor; theſe may be pretended to be onerous, and ſomething 
may be really given by the purchaſer, in order to render his purchaſe more ſecure: 
but this may not be near the value, and he may intend to re- convey to the bank- 
rupt, after he has, perhaps, compounded with his creditors, or got acquittances 
from them; or the bankrupt may intend to ſecure his eſtate to che heir of his 
family. The law therefore, 1621, c. 18. requires alienations made in favour 
of contents to be made for m1 ue, Juſt, n necejJary cauſes, and for Juſt Fries 
really pait . - f 

By conſequence it is not fufficient to give . abſolute validity: to alienations made 
in favour of them, that the prices be true, ut pretium fit verum, or that parties 
have truly the intention of making onerous bargains; the prices muſt be juſt, that 
18, they muſt be adequate to the real value of the thing alienated. This depends 
not on the intention, the aim of parties, but on the price which might have 
been got; and it is eſtimated by the value which a thing, ſuch as that alienated, 
commonly gave in the market at the time of making the bargain. Of courſe 
a latitude. muſt be obſerved in this matter, and it is palpable injuſtice in the price 
which can alone render the alienation - voidable: for every inconſiderable diffe- 
tence cannot be minded; prices are not in all caſes preciſely defined in the mar- 
ket. But the purchaſer, having really given ſomething, ought at all rates to be 
ſecured of it; he mult therefore either be preferable upon it to all the creditors of 
the inſolvent. perlon, who had not acquired real rights upon it before his purchaſe, 
or muſt be reimburied upon diveſting himſelf. For it would be hard to ſet afide 
the alienation, to deprive him totally of the thing purchaſed by him, and to leave 
him to ſcek his redreſs by ſuing, like a perſonal creditor, the inſolvent perſon 
for reſtitution. The ruth of the price, provided it has really been true, __ 
to Jecure him of his reimburſement, Du. 17th Jan. 1632, Skeen. 

But it is not enough to render ſecure an onerous purchaſer, who is a confident 
of the inſolvent perlon, that he hath purchaſed for a cauſe which is both in 
truth and in juſtice onerous ; the alienation muſt alſo be made for a neceſſary 
cauſe; that is, he, who makes it, muſt lie either under a legal or under a na- 
tural obligation to make it. He muſt be liable to be compelled by legal diligence 
to make it; and in this caſe the alienation is not voidable, provided it is not on 
other accounts. For it is lau ful for one to fulfil an obligation in forma ſpeciſica; 
and it would be abſurd for the law to avoid a deed, which it either hath itſelf 
charged one or may order him to do. As little can it blame one for doing his 
duty; therefore an alienation, which one lay under a natural obligation to make, 
cannot be voidable. But marriage is the alone natural obligation, which can be 
ſaid to be both an ozerozs and a necefſary cauſe; and we ſhall fee, that. ſtipulations 
made in ante-nuptial contracts have the privilege of being held to be made for 
true juſt and onerous cauſes, e 

Alicnations made without neceſſity are deeds merely capricious, 54 being 
made by an inſolvent perſon to his confident muſt be voidable. The reaſon is; 
the law preſumes his confident to know his circumſtances, and to purchaſe from 

lim, that Dy: altering the nature of his eſtate he may, with grcater facility, either 
make oft with it, or conceal it from his creditors, and hinder them from getting 
accels toit. But one, who is conſcious of the deſigus of the bankrupt, and has 
bmi mis view iu purctating from him, is plainly not only privy to his fraud, 
but an accomplice of it; he aſliſts him in carrying thoſe which the law calls his 
godlefs deceits into exccution ; an alienation therefore made to him in rthels circum- 
Aances muſt be liable to be ſet aſide. 


"Anethi 
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Another manner, in which the law diſtinguiſheth alienations made by a bank- 
rupt in favour of his confidents, relates to the proof which mult be brought of the 
oneroſity of the bargain. For it has been ſaid that it believes not every alienation, 
which æ bankrupt pretends is onerous, to be ſo; and believing his conſident to 
be in concert with him, lays him under the neceſſity of making proof of the o- 
nerous cauſe of his purchaſe. But movcables are ſaid not habere ſequclam; the. 
poſſeſſor of theſe is preſumed to be the real owner of them; and the law is obli- 
ved to diſtinguith alienations made by writ from thoſe made without it. In all 
caſes therefore in which an alienation or conveyance is made by an inſolvent per- 
ſon by a written deed, in favour of one whom the law ſuſpects of being his con- 
fident, it relieves an honeſt creditor from the neceſſity of proving, that it was 
made for a cauſe which is not onerous; and preſuming it from the circumſtances 
and the connexion. of parties to be fraudulent and gratuitous, lays him in whoſe 


favour it is granted under the neceſſity of proving in {ome convincing way, that 


it was granted for an onerous cauſe. This it does, whether the writ by which 


the conveyance is made does or does not bear in its boſom to be made for one. 


The reaſon is plain: the law ſuſpects fraud to be in the matter; and he, who 
affirms the deed to be onerous and whoſe evidence is to be taken, has a patri- 

monial intereſt in concealing the truth: therefore it allows not thoſe who have 
concerted the fraudulent ſcheme, to .give evidence in favour of one another. 
Beſides, in all caſes in which an alienation is made in favour of a conjunct per- 
ſon, the affirmation of the conveyance is at beſt no more than the evidence of 
one near relation in favour of another: but in thoſe caſes, in which the ſtatute 
1621, r. 18. reckons perſons conjunct to one another, their propinquity either 
incapacitates them altogether from giving evidence in favour of one another, or 


_ renders their veracity ſuſpected, . 1 5th Jan. 1679, Broun.— Fo. 26th Feb. 168 5, 


Erſtine.—F. 19th June 1713, creditors of Orbieſton.— B. MS. 3oth Nov. 1716, Mon- 
crief. Beſides, the alienation is ex hyporheſt ö 766.) made by an inſolvent perſon; 


but the evidence of a bankrupt cannot hurt his creditors, &. 1oth Feb. 1680, Mor- 


ton. —K. 62. For theſe reaſons, the affirmation made in the conveyance granted 
by the bankrupt, proves not its onerous cauſe: and the law lays him in whoſe fa- 
vour it is granted, under the neceſſity of inſtructing, ſome way or other, that it 
was granted for one; becauſe it preſumes, that it was granted out of a 
fraudulent deſign, and without an onerous cauſe. - This point has been eſta- 


bliſhed by a ſuite of deciſions, Du. 12th Feb. 1622, Denniſton. —28th Jan. 162 5, Li- 


vinsſion.—24th Nov. 1626, Gim.—29th Jan. 1629, Auld, —22d Fan. 1630, 
Hope- Pringle —17th Jan. 1632,. Skene.—gth March 163, Ridaloch. — 22d June 


1642, Niſbel.—St. 12th Feb. 1670, Napier.—15th Fuly 1670, Hamilton. — aqth 


Nov. 1671, V hiteſead.— iAth Dec. 1671, Mitebead.—iSth Dec. 1671, Duff. — 
gth Jan. 1672, Robertſon.—1 2th Jan. 1676, Stansfield, Ho. 5th Dec. 1707, Mac- 
leerie —224 Feb. 1711, Rule, —F. 4th Fuly 1711, Gra). XK. 105. The evidence, 
by which this muſt be proved, muſt be ſuch as is ſufficient to convince the judge, 
that there is no fraud in the caſe, and that the alienation was truly made for a 
juſt, onerous, and neceſſary cauſe. Therefore it muſt vary according to the con- 
dition of parties, the circumſtances of every caſe, and the preſumptions of fraud 
ariſing from them; and mult be proportionable to theſe. If the preſumptions of 
fraud are violent, ſtrong evidence will be neceſlary to redargue and to over-bal- 
lance them: if they are ſmall, evidence proportionable to them 1s all, that will 
be neceſſary, Ho. de creditoribus, 27th Feb. 1622, Deniſton.— St. 14th Dec. 1671, 
IWhitehead.—1 5th Dec. 1671, Duff.—gth Jan. 1672, Robertſon. —Fo. 22d Feb. 
1711, Rule.— F. 4th Jul) 1711, Gray.—K. 105. 

But it is otherwiſe in thoſe caſes in which the alienation is made in favour of 


one, who is not a confident of the inſolvent perſon, and is therefore not liable to 


be ſuſpected of being in concert with him: the law pays in theſe regard to the 
affirmation of the deed itſelf. It either may or may not bear expreſsly to be 
granted for an onerous cauſe. If it is exprelsly declared in the written convey- 
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ance, that it is granted for an onerous cauſe, he in whoſe favour it is made is 
not obliged toi prove any thing; becauſe it would be hard to lay a purchaſer 
whom the law, believes to be àn honeſt man, and does not / ſuſpect of àny frau- 
duleut deſigus, under the neceffity of proving his innoceneeg therefore he, who 
affirms the deed was granted for a cauſe not onerous, muſt in this caſe prove his 
allegation either by the writ or by the oath of him, in whoſe: favour its grant- 
ed: for it is not allowable to prove it «a witheſtes/) tc 2BtW! Jud! 166 55 Mon- 
Felt: —22d June: 1680, Trotter, 4360151 

Hut if it is either not at all or ambignouſly r e in the A000 itſelf, W 
ther it is granted for an onerous cauſe, it is incumbent on him, in whoſe favour 
the alienalion is made, to ſhew by proper evidence that it was granted for one, 
$1. 22d Jane 1680, Sinclair 3, tor the want or the ambiguity of the declaration 
makes the deed be. preſumed. to be gratuitous and fraudulent, and 3755 the onus 
prohadi on him who athrms it to be onerous. 

But an alienation: may be made without writ, by the deliyery of cor fora mo- 
bilia, animo transerendi domiuium and it is in this caſe incumbent on him, who 
impeaches it to be fraudulent, to prove every thing; for the property of move- 
ables is preſumed by lau to belong to him. who — them. Therefore this 
preſumption, which the law makes in favour of the polſeſſor, muſt be redargued 
and be overcome by poſitive proof. Conſequently he who ſays, that the proper- 
ty does not, or at ſcaſt ought not to belong to the poſſeſſor of thein, muſt prove 
that they were purchaſed by him from the bankrupt. But as ſoon as he proves 
this, matters return to the ſame ſtate on which the lau puts them when 1 
nation is made by writ ; for the purchaſer either is or is not a ſuſpected 3 
fon. If he is ſulpetted, he muſt prove that he acquired them for an 
onerous cauſe-: if he is not ſuſpected, he is not bound to prove any thing; he, 
who alledges it, muſt prove fraud either by proving the alienation to ye We” 
tous, or otherwile. 

$ 772. But onerous purchaſers are not, in all kat ſecure; they are Polio in 
thoſe cates alone, in which they acquire bore file, and are not privy to the frau- 
dulent intentions of him from whom they acquire ($769.). Such, as are con- 
ſcious of them, are partakers of his fraud; and the things, which they have 
acquired, are revocable from them, J. 6. § 8. J. 7. 8. 10. Pp. F. gh in n 
cred. J. 5. C. C. de revoc. 1s que in fraud. | 

9773. It would have been improper to interrupt the thread of the argument; 
and it is better to take this opportunity of obſerving that reaſonable proviſions 
made for wives are not liable to be ſet aſide by creditors: for they are held to 
be onerous, marriage being an onerous contract. They may be made by contract 
either before or after marriage. In caſe they are made by an ante-auptial con- 
tract, ey are not liable either to be ſet aſide or to be reſtricted, though they 
ſhould be exorbitant and unreaſonable; provided the woman in whoſe favour they 
were made did not know, that he; who made them, was not able to make them 
good to her. For ſhe is in bona fide to inſiſt for them, and to accept of them; 
they muſt therefore be valid, whether they are made to her by her huſband or 
by any other; becauſe it is to be preſumed, that ſhe would not have agreed to 
the marriage, unleſs they had been made for her, Da. 137.—B. 72.— D. I. 73. 
18th N. 1729, Cyeditors of Sir David Thoirs, But ſhe may have known, that 
he was not able to make them good to her, and at the ſame time to pay his debts; 
in that caſe they muſt be reſtricted either to reaſonable proviſions, or at leaſt to 
ſuch as he could have made good to her, after paying all the debts due by him 

the time, at which the contract was made; becauſe his creditors may be faid 
b be defrauded by them. In caſe they are made by a poſt-nuptial deed, they 
are valid and irrevecable, provided a right is eſtabliſhed in the wife by the delive- 
Ty of an effectual -deed, becauſe they are onerous ; for a wife acquires to her 
huſband every moveable, which ſhe acquires either by her labour or otherwiſe; 
the manages his economical | concerns, and by her care of theſe ane e to 
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his ſeſtate; iſhe is therefdre worthy of her hire, Du. '4 gt Jure 1635, Walks 
DIe 7145 lith. 1738, Nolurtſon. 17th Feb. 1738, Sin Ruud. Hie 
But the law allows no man to defraud his e by voluntary»deeds: :there- 
fore exorbitant poſt-· nuptial proviſions are voidable, not indeed totally;>butinfo | 
far as they are unreaſonable, St. 19th Jan. 1676, Stansfield'; - becauſe "albankider 
has no power to mike unreaſonable proviſions either for his ow wife or forthe 
wife of another. Reaſonable proviſions are * ſuch as are ſuitableito the viſible con- 
dition of parties ;* that is, to the circumſtances in which à mam appears, or is 
generally reputed to be, and to the condition of his wife; 5 for _—_ oughit to 
be had to them bot.... et DIJRETY ci 1 TA 
For the fame reaſons beh. which a man gets ether from bis bride or from 
any other nomine dotis, are not revocable; provided he did not know of the 
bankruptcy of him, who gave them: for theſe alſo are onerous, F. MS. 22d 
Fai. 17 14, Lockhart. Indeed an exorbitant portion accepted after marriage” from 
one who is not able to pay it, may be reſtricted! to one een do the circum- 


ſtances of him, who gave it, St. 23d Nov. 1680, Wood. Ot ew 


Proviſions made either by a huſband or by another for bim, 1 1 ue of a mar- 
riage, ſeem to be in the ſame caſe with proviſions made for a wife; for people are 
uſually more anxious about the happineſs of their children than about their 'own ; 
therefore they are, indeed they muſt be held to be articles of the onerous con- 
tract, provided they are made by an ante-nuptial covenant. In that cafe they 


are een which induced the bride to agree to the marriage, and without 


which, it muſt be preſumed, ſne would not have agreed to it. Therefore 
they are not voidable, if they were ſtipulated bona fide. For if the knew that 
the huſband or he who became bound was not able to Wen thens Yun, they 
are voidable in ſo far as they are exorbitant, B. 114. * 

But if they are made by a poſt-nuptial deed, they are voidable in torum ; be- 
cauſe they cannot be ſaid to be articles of the onerous contract. They are like 
proviſions granted to children in other caſes, are conſidered as gratuitous deeds, 
and are therefore liable to be ſet aſide at the ſuit of thoſe who were creditors of 
the father before he granted them; provided he was at that time inſolvent. And 
it alters not the caſe, whether they are made in the {ame deed with that in which 
polt-nuptial proviſions are made for the wife, or in one different from it: 11 
they have no connexion with one another. 

$'774. Thoſe deeds therefore which have been deſcribed, and by which | cre- 
ditors are defrauded, are liable to be ſet aſide. For they are not void: they are 
only voidable; and it is a matter of prudence which the creditors muſt determine 
according to circumſtances, whether they will chuſe to get them avoided. 

But it muſt be remarked, that an onerous purchaſer, whoſe purchaſe is ſet 
aſide, is not entitled to get reſtored to him the onerous conſideration given by 
him for that which is revoked from him. For he did not give it to the credi- 
tors; he gave it to the bankrupt out of a fraudulent deſign; he muſt therefore 
bear the conſequences of his own fraud; and they mult "have the fame acceſs 
to the eſtate of their debtor which they would have had if the alienation had not 
been made. However the law allows not one to be iniquitouſly enriched at the 
expence of another; the onerous conſideration may be {till extant among the 
eſtate of the debtor; and the funds, which he has for paying his debts,” may 


be increaſed by it, or be greater than they would have been, if the alienation | 


had not been made. But the creditors have no juſt title to that increment; 
they are entitled to no more than they would have had, if the alienation had 
not been made; it muſt therefore be reſtored to the onerous purchaſer. But 
it may not be extant; the creditors may have no greater er funds for paying their 
debts than they would have had, if the alienation had not been made; and the one- 
rous purchaſer ban in this caſe no other aun for Ne reimburſed than the i 


> g 4 * 4-14 t 9 0 . 
BEL 4 


T's The Co of Sefſion Hand otherwiſe in a caſe . F. 120 Ju- 1711, e 


59 * Of Circumdention and Frau 


of any thing which may remain, after the debts due to thoſe, who were eteditors 
before the alienation, are fully diſcharged; for his fraud ought not to hurt them; 
therefore he mult be contented with being poſtponed to them. If he were not 
poſtponed to them, but either preferred or brought in pari paſſu with them, his 
fraud would hurt them; for they would draw mm than they would have drawn, 
in caſe the alienation had never been made, J. 7. 8. F. gue in fraud. 

$ 775. Hitherto we. have conſidered thoſe ae which are made not for 
precedent cauſes, but for ſuch as had not an exiſtence before the making the 
agreements concerning them, for prices inſtantly paid, for equivalents which he 
in whoſe favour they are made bound himſelf to pay, or for other cauſes mo- 
ving the maker of them to alienate. But beſides theſe, alienations may alſo 
be made either directly or indirectly to creditors in ſatisfaction or in ſecurity of 
_ debts antecedently due to them (F 768.). Theſe make an ny Ds geg of 
this doctrine, and fall now to be treated. 

I ſhall begin this matter with making one general obſervation, which! is, that 
creditors are in all caſes entitled, and are held to be in oprima fide to accept of 
payment of debts due to them, whether the debtor is inſolvent or not, whether 
his bankruptcy is notorious or not, whether they knew or were ignorant of it, 
whether they have done diligence or not, and whether the diligence done by 
them is prior or poſterior to that done by others. For the title pro ſoluto is an 
onerous one; and a creditor, who receives payment of a juſt debt, cannot be ſaid 
to be in dolo. Nihil dolo creditor facit, qui ſuum recipit, I. 129. Pp. F. d. r. J. ft bi 

enim vigilavit, I. 6. § 7. F. que in fraud. cred, Therefore cther creditors als in 
no caſe entitled to be ed againſt the payment of juſt debts, or to revoke 
the money with which they have been paid from that creditor who received it, 
Du. ult. Jan. Iſt Feb. 1627, Scougal.— B. 92.— D. I. 83. 25th Jan. 173 3, Bu- 
chanan.— Fa. II. 186. The truth of this propoſition we ſhall have occaſion 
to prove more fully in the ſequel of this title, when applying it to the various 
caſes, which muſt be treated in it. 

But it is not ſo with other deeds or alienations made in ſolutum, fatisfaCtion, 
or ſecurity of debts. For human affairs are liable to many accidents ; men may 
by misfortunes becoine unable to pay all their debts; and theſe may exceed the 
funds, which they have for clearing them. One in theſe circumſtances, it is 
plain, cannot pay value equal to the full debt due to every one of his creditors; 
the loſs therefore ſhould be divided proportionably among them all; and every 
one of them ſhould bear a part of it proportionable to the amourt of the debt 
due to him: a rule founded on the moſt equitable principles. For the loſs is not 
owing to the fault of any of them; it is owing either to the careleſſneſs, the indo- 
Icnce, the prodigality, the fraud of their debtor, or to accidents. But it is rea- 
ſonable that a loſs, which is not owing to the fault of any one of them more 
than of the reſt, ſhould be borne by them all proportionably. The fame prin— 
ciple, on which the deciſions of the Rhodian law are founded, may be applied 
to this caſe: for the two caſes are extremely ſimilar. The loſs ſuſtained by thoſe, 
whole goods are thrown overboard during a ſtorm, is ſuſtained for the common 
ſafety ; "thoſe who ſuſtain it are, therefore, entitled to have a contribution made 
for them, that the loſs may thereby be made not to fall on them alone, but may 
be borne proportionably by all thoſe who are benetited by it (F 690.). In the 
ſame manner the loſs is, in this caſe, general; it falls not Mach, he. on the pro- 
perty of any one of the creditors; and it is not owing to the fault of any indivi- 
dual among them. By conſequence no reaſon can be aſſigned for ſingling out 
one among them all, and for making it be borne by him alone. Tis reaſonable 
therefore that it be borne equally by them all; that is, every one of them ought 
to bear a ſhare of it proportionable to the debt due to him. Indeed there can 
be nothing more unreaſorable than that one creditor ſhould get full payment of 
the debt due to him, at the ſame time that another gets payment of no part, of 
that due to him. The eſtate of every inſolvent perſon may be confidered as the 
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property of his creditors; for it is the fund out of which, they are neceſitated 


to ctieftuate payment of the debts due to them. But if it is their property, it muſt 


be the common property of them all: for no reaſon can be-atligned, on which 
it can be ſaid to belong to one more than to any other of them. It muſt there- 


tore, belong pro indiviſo to them all. Conſequently they are joint proprietors of 
It, and mult of courſe be entitled to bring the action communt dividu:do, in or- 
der to get it divided among them. But the part, which ought: on making the 
diviſion to be affigned to each of them, muſt be proportionable to the extent of 
the debt due to him: for it muſt be proportionable to the ſhare, which he has 
in the common eſtate. But this ſhare is repreſented and muſt be eſtimated by 
his debt. 'Fhereforethe thare, which he is entitled to draw, muſt be alſo pro— 


portionable to it. Befides, being joint proprietors, the loſs, which has befallen 


their property, ought to be borne by them all jointly: for it- may be eonſidered 
as accidental, ſince it is not owing to the fault of the proprietors; or to any thing 
done by them. But accidental loſſes muſt be borne by thoſe, on whoſe pro- 
perty they fall. Of courſe, this loſs, muſt be borne by all the proprietors." But 
it cannot be borne by them all, unleſs it is divided among them according to the 
amount of the debt due to each of them; for the extent of that debt is the ectent 
of the ſhare, which every one has in the common propertytion , 119 
For theſe reaſons, the law of Scotland favours that equality luhich makes every 
creditor of an inſolvent perſon draw out of. the commen fund a ſhare propor- 
tionable to the debt due to him, and endeavours to preſerve it among them 
as much as it can. On the other hand it disfavours preferences, and endeavours 
1. hinder any one creditor from drawing more than is proportionable to his 
Therefore it incapacitates inſolvent debtors from ſhew ing partiality to any of 
their creditors, from giving any of them a greater ſhare of their eſtates than 
falls to the debt due to him, and from doing any thing by which the right, 
which either natural equity gives them, or they have by their diligence acquired, 
may be defeated. For one, who gives a ſingle perſon more, diſpoſes of the pro- 
perty of the other creditors, ſince by contracting more debt than he is able to 


j 


pay, he has in ſome fort loſt the property of his eſtate. 
This matter is important in the law; and in order to underſtand it fully, and 


to treat it diſtinctly, it will be neceſſary to make ſeveral diſtinctions. For either 


none, or ſome, or all of the creditors may be ſuppoſed to have done diligence, 
5 776. In caſe none of them have done diligence, it is plain, that none of 
them can have acquired preferences to the reſt : for theſe are acquired by di- 
ligence &. Nam jura vigilantibus favent. Therefore each of them has a natural 
right to come in pari paſſu with all the reſt (F 775.) ; for they have all of them 
an equal right to get payment of the debts due to them. But every individual 
has alſo a right to get payment of the debt due to himſelf; a right which is as 
ſtrong, as that, which all the reſt have to come in pari paſſu with him. For his 


right is not a merely natural, but a mixed one; it may be rendered effectual by 


legal means. But their right is one merely natural; for they have not, in all 
caſes, a remedy for making it effectual to them. Therefore the right, which 
they have to come in pari paſſu with him, does not incapacitate him from ex- 
erciſing the right which he has, and from endeavouring to get payment of the 
debt * to him. Indeed the law encourages him to endeavour to get it; for 
it diſcourages careleſsneſs and inactivity. A creditor therefore, who gets payment 
of debt due to him, is ſecure: the other creditors have no right to revoke the 
payment, and to call him to account to them for that which has been paid, in 


order to bring them in pari paſſu with him, even tho he kneyy that the common 


7 F | Tate | _ debtor 

* No doubt * law gente preferences to creditors of certain kinds. tho they have done no diligence, 
But theſe are as effectual as thoſe acquired by diligence : therefore the conſequences of them will fall to 
be explained afterwards. And ſuch, as have real rights and preferences in conſequence of them, do not fall under 


this title; far their real rights ſecure them, and make them, in ſome ſort, proprietors (3 765.). 


— 
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debtor was inſolvent, and was not able to pay any thing to - thigh Jus civile 


vigilantibus ſcriptum eſt, I. 6. § 7. I. 24. F. que in fraud. —ſibi vigilavit. He did 
no more than he had a right to do. Nullus s dolo facere, qui ſuo jure uti- 


nu. 1:56:45; F. . J. aum recepit ; he got his own reſtored to him. 


Nihil dold creditor facit, qui ſuum recipit, Il. 129. p. F. d. r. . The other 


creditors, as well as he, might have endeavoured to get payment; and if they 
have neglected to ute the means for getting it, they have themſelves alone to 
blame. Quo quis Ox culfa ſua damnum ſentit, non intelligitur damnum ſentire, 


J. 203. F. d. r. . 
Pay ment is ulcally applied to money an it may alſo be uſed in a more ex- 


tenſive ſenſe, for * the ſpeciſic performance of that which one is bound to do.” 


But one whois preſſed by his creditors, may, in order to avoid their ultimate 
diligence, give them part of his effects in ſolutums and a creditor who either 
knows or ſuſpects the circumſtances of his debtor to be bad, may be willing to 
accept of the goods offered him. In this caſe he hath not got Payment of his 
debt, but hath got ſomething 7 ſolutum for it; and the other creditors are not 
entitled to revoke this from him; Du. utt. Fan. 1ſt Feb. 1627, Scougal.—St. 
20th Fuly 1671, Laird of Birkenbog,—Fo. 25th Nov. 1696, Cre. litors of Campbell — 
13th 7 1698, Moncrief. 

But the law of Scotland hath not determined with preciſion every thing rela- 
ting to the rights of creditors ; the ſtatutes which define them are no more than 
two; theſe do not make it unlawful for creditors to ac: ept of goo ls in folutum 
for debts due to them; therefore they are entitled to do it. But it allows not 
injuſtice to be done them ; ; a thing given in ſelutum ought to be no more than 
equivalent to the debt for ſatisfying which it is given; it would be unjuſt both 
to the inſolvent perſon himſelf and to his other creditors to allow that one, who 


has got more than an equivalent, to keep it; he muſt be held to have taken 
advantage of the diſtreſsful circumſtances of his debtor, and ought to be depri- 
ved of ſome part of it. Beſides, the law requires in all caſes, in order to give 

validity to onerous alienations made by inſolvent perſons, that the prices or valu- 
ble conſiderations mutually given be not only true but juſt (S 77 1. ). By conſe- 
quence in all cates, in which that given in ſolurum exceeds the debt fatisfied by it, 
the alienation is gyatuitous and revocable pro tanto. In all cafes therefore, 1) in 


which ſome of the creditors of an inſolvent perſon ſay that one of them has got 
more than was equivalent to the debt due to him, he is bound either to pay 


them as much u they ſay the value of the thing given in ſolutum exceeds the 


amount of the debt due to him, or to diveſt himſelf of all which has been given 
him upon receiving payment of every farthing due to him at the time at which 
he makes the diveſtiture. By giving him the option in this manner the matter 
is made cxtricable, and juſtice is done to both parties; for the expence of bring- 
ing proof of the real value of it is ſayed, and he has no title to complain upon 
netting full payment of every farthing which is due to him and for which he 
has reccived an equivalent, Du. 17th Jan. 1632, Skene. 

A creditor is allowed to accept of value from his inſolvent debtor i» ſolutum. 


But that which is given him may exhauſt all the funds which his debtor has for fa- 


tifying others; aud theſe may thereby loſe all. The law gives not its fauction 
either to prin iples or to deeds which are palpably unjuſt ; and is well entitled 
to ove redrels | in all caſes, in which groſs injuſtice is done to creditors. There- 
fore 2) an alienation 9mm bonorum made in ſolutum is in all caſes voidable, becauſe 
manifeſt partiality-43 thereby ſhewn to ſome and wrong done to others of the credi- 
tors of the injolvent perſon; and thoſe of them who are defrauded of all by it, are 
well entitled to get it ſet aſide, and to be brought in pari paſſu with thoſe preferred 
40 them, N. 98. — .. 18th Fan. 1678, Kinloch.— D. I. 7. 25th Feb. 1737, Ca- 
„io. For the law approves not of a ſelſiſnneſs which is rapacious; thinks a 
creditor 62h het to. accept of a deed by which he knows others will be much 


wronged ; holds his accepience of it to offend againſt the moſt obvious pr 1 


0 
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of juſtice, ledere verecundiam ; and deprives it therefore of its effects. But 
others than thoſe alienations which are either in terms or in reality omnium bonorum, 
it ſets not aſide ; becauſe theſe are not fraudulent, and in caſe they are of more 
than value, the wrong is, as we have feen, corrected. after another manner, D. I. 
674 Dec. 1728, Ducheſs of Bucclugh. | 
Ncar relations have many opportunities to be early apprized of the ſituation of 
the affairs of one another; they are in ſome caſes ſuſpected of being accomplices 
with the inſolvent perſon in his ſchemes for defrauding his creditors; alienations 
made to them are preſumed to be made to his uſe ; and he ought not to be al- 
lowed to prefer them to all his other creditors. Therefore 3) deeds made to 
conjunct perſons, though truly in ſolutum and for no more than value, are in 
all cafes voidable, like alienations oznium bonorum, by other creditors, Fo. 28th 
Fan. 1696, Scrimzeor, N | 
98777. But the law, it has been ſaid, favours (F 775.) that natural right, 
which all creditors have to draw out of the eſtate of their debtor ſhares propor- 
tionable to the debts reſpectively due to them; therefore it puts it out of the power 
both of him to give and of them to accept of any thing even in lutum, after 
they are held to know that he is not able to give as much proportionably to every 
one. For both the debtor who gives, and the creditor who accepts of more in 
ſolutum than he knows other creditors can get, may be ſaid to defraud them; he 
deprives them of that, which they have a natural right to get ($ 775.). There- 
fore they mult be entitled to be reſtored againſt the fraud, by which they are 
cheated, : OK 
One is beld to know that his debtor is inſolvent, as ſoon as he is become a no- 
torious'bankrupt. One becomes a notorious bankrupt, as ſoon as it becomes noto- 
rious that he is bankrupt. A notorious bankrupt therefore may be defined to 
be one who, it is notorious, is bankrupt.” ee 
Every thing ought, as much as poſſible, to be defined by law; and the Scotch 
legiſlature hath, in order to prevent ambiguity and diſpute by ſpecial ſtatute, 1696, 
c. 5. fixed the characteriſtics, by which it may be pronounced with certainty, who 
are and who are not notorious bankrupts. The circumſtances from which it cha- 
racterizes them, are three; which it requires to be concomitant or to concur with 
one another. For in order to make it be held to be notorious that one is 
bankrupt, the law 1696, c. 5. makes it neceſſary 1) that he be under diligence 
by horning and caption; 2) that he either be impriſoned in conſequence of this 
dilizence, or retire to a privileged place, or fly, or abſcond, or defend himſelf 
by force, in order to avoid the effect and to fruſtrate the execution of it; and 
3)thar he be inſolvent. | 
I. It is neceſſary that he be under diligence by horning and caption, Fo. 15th 
Feb. 1698, Gray. Letters of horning mult have been iſſued, and ſerved upon 
him; he muſt have been charged in conſequence of theſe to pay his debt or 
to fulfil his obligation. For a public regiſter of letters of horning, iſſued under 
the ſignet in name of the King, is kept: from whence thoſe are made known, 
againſt whom they are iſſued. But inferior courts are numerous; and repiſters | 
are not regularly kept of diligences iſſued by them. Therefore a charge 
given on the precept of an inferior judge is not ſufficient, even along with all 
the other circumſtances, to make one liable to be characterized a notorious bank- 
rupt. | 1) 0304 | | 
Bur it is not ſufficient that he hath been charged by horning ; he muſt have 
not given obedience to the charge; for his diſobedience, he muſt be denounced 
rebel {$1 61.); and the letters of horning, the denunciation, and'the executions of 
them both muſt be duly regiſtered. Theſe are ſteps neceſſary, in order to make it 
lawful to iſſue letters of caption againſt him; for they muſt be ifſued in name of _ 
the King and under his ſignet, in order to get the rebel impriſoned. A precept 
of warding, proceeding on the act of an inferior judge, is not ſufficient: the 
reaſon is, becauſe the ſolemnities attending the iſſoing, execution, and regiſtra- 
| | | tion 
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Wars urraioinduſt.be iſſued at the ſuit off a creditor. vin order to elfectuate 
payment of a debt due to him. For it is his refuſal too obeßen charge given him 
to pH money, Wbich alone ſhews his bankruptcy „ hecauſerit implies, his inabihiy, 
0 PAN Tilerefore diligence, iſſued in order to fort one u piUH] e, has not 
any chtroborative inflience ! in making one liable to be hell 1445 be a. dotorious 
bankrupt's | betauſe one Whois “wery rich » may refuſe: fabi preſtares and an 
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ak the ACN oft parlament is preciſe; -all which it, requitcyr to woke, one be 
held a notorious bankrupt is, that he be under diligence by. porning and caption, | 
Threreforeftitis dot wereſiryeitherthat more thau one horuing and caplion;be | 
iffütck ciþwiglt Win Why für A debtat ſagainſt vhm one is ifued may be faid to 
be cker Ailige gde by dioring dt. and/vaption as welbas one againſt whom many are 
iſe , Da. huet bon hoh, wreditors:of Clclands or that they procced up- 
on Fpeetal wters pt forlone} aguaftyhiomogeneral letters have iſſued, is as much 
uhderid;feen by Vorninpeianibicaprion;cas one-againit whom: ſpecial letters are 
iſſued Da. 36.0 Itiis howevepprtcafdynecefary, that there be at leaſt one horn- 
ing and one caption. But diligences, which are void, cannot produce aux 
legal effects 3. thetefore one againſt wWhont cither a horning or a caption, which 
15 void either becauſe it has been irregularly iſſued, or informally executed, or 
on any other account, cannot be held to bea notorious bankrupt, For he can- 
not be ſaick to be under diligence: by Horning and caption ; a horning ora CAP». 
tion, which is void; being incapable of being ſaid to be a horning, or a gaption. 
Theſe are formal writs. Hence one upon whom, during his reſidence in, fo- 
reign parts, letters have been ſerved not upon ſixty days, as the law requires, but 
upon fifteen, cannot be held to be a notorious bankrupt, in caſe a captian is ãſſued 
againſt him upon that horning. For the caption is void; he, at whoſe. ſuit it, 
is "fied; dares not cauſe it to r executed; and he, againſt whom it is, iſſued, 
is not liable to be impriſoned upon it. Therefore he cannot be ſaid to be under, 
diligence by horning and caprion; and it is impoſſible to help being ſurpriſed at 
the Judgment reported, D. I. 82. to have been given, 24th Feb. 1737. Lord dl. 
berran. Tis true the intentions of the legiſlature may by this means be in ſome 
caſes defeated. But it is the buſineſs of judges to apply the preciſe text of every 
Auen which is in full force, to the ſpecies facti of every caſe; they are not 
an{werable for the impertections of the law; and the legiſlature has alone power 
to amend it. At the fame time it muſt be confeſſed that inconſiderable in- 
ſormalities ought to be diſregarded. | | 
II. But it is hot enough that letters of horning and of caption have been iſſued 
againſc him: it is alſo neceſlary, that he either be impritoned in conſequence 
of them, or render the caption ineffectual and hinder himſelf from being im- 
priſoned either by retiring to à ſanctuary, or by flying, or by abſconding, r by 
defending himſelf by force. For ſome one of theſe alternatives it is Wecellam, 
muſt concur 3 but any one of them will do. fret 
One is faid to be impriſoned, © whois confined in a public ariſon,* But one may be 
held to be a notorious baykrupt without being impriſoned ; he may do ſomething 
which makes it impoſſible to carry the diligence into execution, and to impriſou him; 
and it would be abturd to hold him not to be bankrupt, becauſe he had found means 
to clcape the diligence of the lau. Hence one, who is under diligence by homing 
and caption n, is held to be a notorious bankrupt, 2) in caſe he retires to a ſapctuary- 
One retires to a ſanctuary, who, in order to ſecure his perſon againſt caption, 


takes the benefit of a ſanctuary; or who retires within vn: Hoeciuch either of 
the 
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gence. For the law of Scotland is not forgetful of the diſtreſſes of mankind; 


it pities thoſe, whom misfortunes have reduced to poverty; and ſhews it feels 


for them by allowing them certain places, within which, if they retire, they arc 
not liable to perſonal diligence*. The privilege of being ſecured againſt per- 


ſonal diligence is a great one: and thoſe who have taken the benefit of it onght 


to be both known and ſafe. Therefore the ſanctuary is ſubject to its proper ma- 
giſtrates, who have juriſdiction over thoſe who live in it; and thoſe unfortunate 
perſons, who have taken the benefit of it, ought to be booked in the regiſters 
kept by them. But the ſtatute ſpeaks of retiring alone; therefore it is not ne- 
cellary in order to make one, who has retired, held to be a notorious bankrupt, 
that he be regiſtered in the books kept by the officers of the ſanctuary ; tis 
ſuthcient that he hath actually gone into it and remain in it, in order to pro- 
tect his perſon from diligence. For one, who lives in it with this view, may be 
{aid to have retired, Fa. II. 241. f 17 


But the limits of every ſanctuary are narrow; confinement is diſagreeable; 


and one may either be neceſſitated or chuſe to fly, in order to eſcape the diligence 


iſſued againſt him. Therefore it is not neceſſary, in order to make a debtor who 
is under diligence by horning and caption be held to be a notorious bankrupt, 


that he either be impriſoned, or retire to a ſanctuary; the law ſays it is enough, 
) that he y. One flies who goes to a place which is out of the reach of the 

officers of the law, either within or without the kingdom, a privileged or an un- 

privileged place. e 115 
But one may be at a diſtance from a ſanctuary, and it may be impoſſible for 


him to arrive at it in ſafety; 'tis natural for him to repoſe great confidence in 


his friends, and to expect moſt relief from their affection; he may not have 
reſolution to leave their neighbourhood or company; and he may hope to live 
ſecure near his own home. Beſides, poverty makes men aſhamed, and few are 
diſpoſed to make their neceſſities known. Hence the law holds one, who is un- 
der diligence by horning and caption, to be a notorious bankrupt, 4) in caſe he 
abſcondi. One is ſaid to abſcond, when in order to hinder himſelf from being 
apprehended by the officers-of the law, who he ſuſpects either are ſearching or 
will ſearch for him, he hides himſelf in any place, where he hopes to remain con- 
cealed. I ſay any place; for it is no matter whether he do it in a houſe or in 
the fields; and if he hides himſelf in a houſe, whether he do it in his on or 
in any other; for one may hide himſelf in his own houſe as well as in any 
other place, C. F. 139. 7 f . 

But all theſe methods of being ſafe may prove ineffectual; one may be appre- 


hended at an unguarded moment; and love of perſonal liberty may induce him in 


this ſituation to tranſgreſs the law by defending himſelf forcibly againſt the of- 
ficers employed to take him. One therefore is held by law to be a notorious 
bankrupt, 5) in caſe he defends his perſon by force. One is ſaid to defend him- 
ſelf by force, when he reſiſts the execution of the law, and by forcible means 
hinders himſelf from being carricd to priſon. ONE e ee 

Theſe are the only alternatives which ſeem to be expreſdly particularized in 
the ſtatute. But one who either flies from the officers of the law, or defends 
himſelf againſt them, is, if the other requiſites concur, declared by the expreſs 
words of the ſtatute to be a notorious bankrupt; and a debtor, who is actually 
apprehended and is in the cuſtody of a meſſenger, is in ſome fort ſaid to be im- 
prifoned, Therefore he muſt, the other requiſites concurring, be held to be a 
notorious bankrupt, C. F. 139. Tn co, quod plus ſit, ſemper ineft et minus. 4.110. 
* — The laſt circumſtance required to make one be held to be a notorious 
bankrupt is inſolvency. A notorious ee actually be inſolvent; that 
db [ah MICE e ft tees nt re prot d is, 
Of (anciuaries we ſhall have occaſion to treat hereafter. 
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the Abbay of Holyroodhouſe, or of ſome other privileged place, whizh affords 
a legal ſanctuary to inſolvent debtors, and protects their perſons againſt dili- 
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hh möſt be unable to pay His Gebts; they mhuſt mono more than tht 
Fords which he has ſor! E iug chend For one, Who!ts>woty infolventy! wh is 
able to pay his Utbts, can never be ſaid to he bankrupt? Ne muſt be inſolvent' at 
the time, at which he either is impriſoned; or retires, orvſſies, or abſconds, or 
defends himſelf. **F chat is che only inſtant, at Which it can be ſaid, \ that all 
the three characteriſtics concur, and may be affixed: to him; or that he is inſok 
vent, nd is under diligence by horning and caption, and emther is impriſoned, 

or /hiis Zretired, Add; abſconded, or defended himſelf. If he becomes inſolvent 
only cer chat point of time, all the three requiſues do not concur. Tis true 
he is inſovent, bitt it is not notorious that he is ſo; for two: ciruumſtances, from 
which the notoriouſnels of his infolvency is prefumed, are wanting, F. Ath Jau. 
e cel aud pe, Yonal'c) editors of Monimiſi. But no one of them does without 
the other two; ay mo two of them are ſufficient without the third; N 
all three eoncurf, roth Feb. 1743, Creditors of Lady Ravhine. 

9778. In this manner the law afcertains the preciſe time, at which one is held to 
bechme a notorious bankrupt. But it is not ſo preciſe as to admit of no lati- 
tude, of to confine the effects of bankruptey to an individual point of time. The 
circumſtances of bankrupts uſually begin to be ſuſpected, and are known to be tot- 
terihg, long before diligence is done againſt them. Therefore the law, 1696, 
ene! looks backwatd: ſixty days from the time at u hich one becomes a notorious 
bankröpt, and deprwes of their "validity every: deed done within that time, as 
well as thoſe done at it or after it; by which the bankrupt defrauds ſome and 
prefers others of his creditors? becauſe it preſumes preſumprione juris et de jure, 
that the bankrupt who did it, as well as the | creditor in whoſe favour it was 
done, knew that tire other ereditots would not be paid an equal proportion, and 
would of courfe be defrauded. Therefore it makes every voluntary deed, made 
by a bankrupt in favour of his creditors, either in ſatisfaction or in ſecurity of 
debts due to them, either on the day at which he becomes a notorious bankrupt, 
or after it during the continuance of his bankruptcy, or within the fixty days 
preceding it, to be void and null, and to be liable to be ſet n at ig ſuit of 
thoſe creditors who are defrauded by it. H 0 f 05 

Fay 1) every deed for the words of the ſtatute are general. 0 t eh IB . 

But it muſt 2) be made by the bankrupt: for the ſtatute ſpeaks of fucks deeds 
alone, as are made by him. Thoſe therefore made by a perſon different! from 
him, fall not under the words of it, and are not voidable upon it. 

The deed, in order to make it voidable upon this ſtatute, muſt 3) be volun- 
tary; that is, t muſt be one which the bankrupt was not preciſely bound, and 
was not actually compelled by legal diligence to make: for both | theſe requi- 
Htes muſt concur to make the deed be held to be neceſlary in this caſe; -one, 
which the bankrupt is not AY? nene by ultimate ae to _ nee 
be called ſo. 

Pi muſt 4) be made either diredtly or indireQly in favour of a creditor 
for 

Ty: muſt be wade 5) either in ſarisfadtion or in ſecurity of a debt dne before thi 
granting of it. A deed granted not for a precedent debt, but for a eauſe which 
Had not exiſtence till the agreement was made about granting it, falls not un- 
der the ſtatute 160 6, c. 5. Onerous as well as gratuitous alienations made by 
notorious bankrupts, of their effects for other cauſes than debts antecedently due 
to creditors, may de voidable either at common law or on the ſtatute 1621, 6. 
18. (§ 709. IF J.). but they cannot be fet aſide pen this Ratute as oh Di! 0 By 
T{t 7a. 1717), Burg. 19 Di 

'] he tute? Tays,”* All ald whatſoever lone diþeſ rrions, aſi W or 
r deeds which ſhall be found to be made and granteds“ words which feem 
to be capable of being underſtood of written deeds alone. But the inaccuracy 
Of our Scotch leeiflitors ; their ignorance of language; the impropriety, not tb 

17 lnrdit) vf cher expreſſions: above all, the reaſon of the thing, have: mw 
| | e 
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the Curt ef $cHonanterpret;them-of every-deed! by which! exeditgrs are iiqui- 
touſſy andi partially preferred to one another net of fine ne, along, befor 
Aalignations made; by drlivery of movable genpona, ne all ters MAGE u /ole- 
tum without 'writ;>Daag 322. I. 83. Loth JA 1728, Sinh. +: tn of 
But ſolutio and: in folutum datio are different hungs. Sluio is P6ifer mance, of 
at ahich one i pecifically bound to dos in ſolutum dare, is 10 fagiffi a ge 
doing or giving ſomathing different: from that wich; one ig 0audt 46, do Wwauch the : 
words of the ſtatute 1696, fan. ſtigfuction, ſeem to be capable of being nder- 
ſtood jn the latter tenſe alone. For they ſuppoſe the baukrqpt to he unable to 
pay or to fulfil; ſpecifically his obligation; and uſe not the words; paymencty paying, 
ar fulfill l 18, 1 45 but for at i faction, Which ſeems to a nw ET preciſely to. it folnt F172 
datio. Therefore actual payment is not a dead, which falls under the letter of 
1 696. Abt 5. and is hot voidable upon it, D . 1,,8g+25th; Jau. 17 335 Buclanann 
Fa. II. 186. Ons who can recover it, is entitled tg do ſo; aud others are not 
entitled to come in pari paſſu with him, unleſs the lay gives them expreſsly a 
right to do ſo. Beſides, it would do harm ta the; commercial, intereſts of man- 
kind, were every oue, who had recovered. pay ment of his money from a bank- 
rupt, accountable for it to his other creditors. And 10 oH ttt. t 
Property implies a power of diſpoſing of it; and one, Who holds the former, - 
retains the latter as long as he is not deprived of it by law, But the ſtatute f 


. — 
. 69 - k.4 

Ge Th 

3 — - 1 

— — — — —— . — — 1 — — 7 2 - — — — 
” . - —— — — —— — — y_ — —— — . > — — 
— Sl . Gt ot "4". * 
rr = 3 — —— 


R—_—_ ———— 2 
— — ——— — —-n- — — 
5 * 2 * 5 
s Ta — 9 
— „ —— . 


aol ee DRE Ho 
— — — — 
— og en 4 


l * 


1696 relates 6) to ſuch deeds alone, as are made by a bankrupt in favour. of ſame 
of his creditors in preference to athers,, Therefore it relates not to ſuch as, do 3 
not give ſome of them a partial preference to the reſt. By conſequence a deed. | 
by which a bankrupt makes | over all his eſtate either to all his creditors or to a | 
truſtee for their uſe, proportionably according to,.the. debts» reſpectively due to | 
them, and to the preferences which they have at the time of granting it, is not 
voidable by them ton this ſtatute. For he does not thereby prefer ſome of them 
to others; and it does not incapacitate him from making a deed of this ſort, be- 
cauſe, be does not defraud any of his creditors by it. By conſequence every one 
of them acquires a right by means of it, of which the others by refuſing; to, ac- 
cept of the deed cannot deprive him; and the property of as much of the e- 7 
ſtate, as is proportionable to the debt due to him, is actually and fully veſted in 
his perſon. The reſt therefore cannot deprive him of this by getting the deed 
ſct aſide. For no injuſtice is done them; and he is not preferred to them, K. 61.— 
D. I. 85. 15th Fuly 1726, Creditors of Eyemoutb.— Arg. Fa. I. 2.— 179. But 
a bankrupt cannot hurt the rights which his creditors have among themſelves; 
of theſe he cannot deprive. them. Of courſe the rights, which they have any 
of them acquired to be preferred to one another, cannot be taken from them; 
theſe muſt be left entire to them: the bankrupt cannot encroach, upon them; and 
a deed by which one of them is deprived of a right he had acquired to be prefer- 
red to the reſt, is voidable by him. Hence every conveyance made by a bankrupt 
of his eſtate in favour of all his creditors mult leave all thoſe rights, which each 
of them has already, at the time of makiug it, acquired in the eſtate of their 
debtor; entire to them: otherwiſe it is voidable at the ſuit of thoſe hurt by: it ; 
becauſe they can ſay it is a deed, by which 4% bankrupt prefers ſome of his cre- 
ditors $0- hen e ole Hig gant ies ot Þi 
T be deed done by him muſt be ſimple and abſolute ; it muſt, totally diveſt 
him who makes it; mult veſt the things conveyed abſolutely in the perſons 
of thoſe in whoſe favour it is made; and muſt not in any ſort encroach 
| | upon the rights which they have acquired at the time of granting it. But the 
ſtatute gives not a bankrupt a right to force his creditors to accept of à con- 
3 veyance made in their favour ; they may refuſe to take the benefit of it; they 
may chuſe to have recourſe to legal diligence for recovering payment; and one 
acquires not the property of a thing, who refuſes; to accept of it (9 678.) 
Therefore thoſe, who will not accept of the deed made in their favour, may 
uſe legal means in order to attach the eſtaie of their, debtor : but being 5 
EE rs | entitled 
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entitled to deprive: thoſe, who have choſen to tale the benefit of it, of the rights | 
which it veſts in them, their diligence can have effect upon that part alone of 
the eſtate of their debtor, which would have fallen to their ſhare in caſe they 
as well as the others had accepted of it. For they might as well as the others 
have accepted of it; thoſe therefore, who have accepted of it, cannot be faid to 
be preferred to them; Of courſe thoſe who accept maſt draw ef the eſtate made 
over to all the-creditors as much, as they would have drawu, in caſe all of them 
ad accepted; that which doth not fall to their ſhare muſt be leſt to thoſe 
who refule to accept; and theſe muſt diſpute with one another about it upon 
- their diligences, for they have inter ſe the fame rights which they would have 
nad in caſe the deed had never been bun But a conveyance relates to thoſe 
things alone which are made over by it: therefore thoſe who accept of -it -may 
attach other things, which cither are not included in it, or are acquired by the 
debtor afterwards, as well as thoſe who repuiate: it, St. 24th Jui, r669, Ca 
ford — Fo. oth Jan. 1696, 'Driefedale=—D. I. 86. Fan. 1729, James Cheyne.— 
85. 12th July +734; Se 28th Jan. 173 5, Mansfield. —3d Nel. 1736, Earl 
of Aber wh Hf coroner to be neceſſary conſequences of the moſt 
undiſputed princt Ns of law, ate ag reeable*'to' the letters of [theſe ſtatutes 1621 
and 1696, and, An ſome bon, reconcile” che various Judgments which have been 
given upon thſdctlarteer.. 
A judge is no more Aan the month Which ptonounces the wotth dictated by 
the law; and he bught not to Ufling wiſh caſes which it does not diſtinguiſh. The 
ſtatute - 1696 en all deeds by Thick one creditor is preferred by the bank- 
rupt to another; therefore it enquires not whether he who is preferred knows 
of the granting the deed made in his own favour, or uſed means in order to 
obtain it; it preſumes in all caſes, which fall under the circumſtances: e er 
by this ſtatute, the bankruptcy to be notorious, Arg. Fa. II. 8. 0 
Laſtly, it muſt be granted within the time limited by law, 7. e. either on the 
day on which the debtor becomes a notorious bankrupt, or its it during the 
bankruptcy, or within ſixty days immediately preecding:it. For one granted be- 
fore theſe fixty days falls not under the words of the ſtatute, and.is not voidable.; 
becauſe the law pr eſumes pr ſumptione j Juris et de jure the creditor, in whoſe favour 
it is made, to be ignorant of the -tottering condition of his debtor, to be no 
more than vigilant for his own intereſt, to be in bona fide, and to accept with a 
C 2 conſeience of that which is given him either in e or in I of the 
debt due to him. 
Hence appears an imperlection in the ſtatute; for a bankrupt may grant = 
«deed in favour of his creditor, and may immediately fly into England. But 
letters of horning muſt in all caſes be ſerved upon thoſe, who are out of Scot- 
land, on ſixty days; and theſe muſt be fully paſſed, the debtor muſt be de- 
nounced «hel for diſobeying them, and the -letters as well as.executions of them 
be regiſtred before a caption can be iſſued againſt him. Thus the deed granted 
by lim falls not within the period limited by the ſtatute 1696 ; it may, *tis true, 
be in ſome caſes voidable, either at common law or on the ſtatute 1621; but it 
cannot be fet aſide upon this one, I own this may appear to be a rigorous inter- 
pretation of the law: but the ſtatute is preciſe; it is better to own that the law is 
imperfect than to allow judges to make ſo great a ſtretch in favour of equity as 
to find, that'7o, 80, go, or 10 days are no more than ſixty; and the a 
ment cited above, D. I. 83. 2 24th: Feb. 1737, Lord Kilter ran, ſeems not to de 
agreeable to principles. * 
0 779. The law hinders the bankrupt from doing deeds, by-which ſore of his cre- 
ditors are preferred to others. But it is neceſſaryito the completion of ſome deeds 
that ſeiſim follow upon them; this gives a -real-right and a preference to him in 
whoſe name it is taken ; and thoſe, on which it may be taken, may be kept latent. 
Heuce ſeiſin taken on deeds, granted either by a notorious bankrupt or by one who 
becomes fo, within the n limited by 1696, muſt be void againſt his cre- 


editors 


ee 


| ſeiſin falls within it, neither of them is. voidable, -AN both f. h. c 


genen and is liable to be ſet aſide py them. 
is actually taken by getting delivery of, the ſymb 
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ditots; for proceeding, on a deed _ by the — it is-itſelf in nes * * 8 . 
made hy him, and eſtabliſhes a preference in fayour of him wha-gets it, Hę there - 
fore in hoſefavoux:it is taken, acquires no real right by — it; 3 for.the re- 
ditors of the banktupt are entitled to get the deed declared to be; votwithſt 
ing the leilin, no better than one merely perſonal. Hence we find it declargd, *g 
this. ſtatute, .'*.. that, a- diſpoſitions, heritable. bonds, or other... heritable. rights,. 
© whereupon, infeſtment. may follow, granted by the foreſaid bagkrupts, ſhall, only. 
be reckoned, as to his caſe of., bankrupt, to be of the date af the. ſeiſin law 
fully taken thereon, but prejudice to the validity of the ſaid heritable rights 
as to all other effects as formerly.“ Ihe meaning, of the legiſſature is, that, the 


deed. uſelf, in. caſe it falls not within the period to which the iſtatute,; limits; 1 its Spe 
ration, is not voidable by the creditors of the haykrupt, who grants. 36 ſu GhA 
the ſeiſin, in caſe it be taken within it, is vol oidiagain(t theny 184 able to be (et; 
aſide by them, and gives no real;right in competition Hh hey him in, whoſe 


favour it is taken: in caſe neither the date of, ,the,,deed., Hel; n * that, = 


of them fall within it, the deed itſelf, provided, it be. one wh . 5 
former part of the ſtatute, is, as well as the ſeiſin et om the, void. again 
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5 ob. poſſeſſion formally. made; 

and judges, who ought to apply it and are culpable for preſuming to take it up- 
on them to make it, "have no power to define; ahy other point of time. There- 


The law ſays expreſsly the dage, of-,cbe eiſans; t 


fore regard cannot be had to the time, at which it is vegiſtred: and, the 


heritable right muſt be good, provided the date of the actual taking of ſeiſin 
falls not within the period limited by, 1696, c. 5. though that of its regiſtra- 
tion ſhould. fall within it, Da. 137.—B. 73• —F4a. II. 91. becauſe the right is 
completed as ſoon as ſeiſin is taken upon it; he, who has taken it, has done all 
which he can do to complete it; and is allowed by lay ſixty Hays for caving it. fo 
be regiſtred. 

Beſides, it muſt be 8 that this clauſe of = IX ſtatute is general, as re-. 
lates not to thoſe deeds alone which are granted to creditors in ſatisfaction or in 
ſecurity. of debts. antecedently due to them; it relates to all deeds on which ſeiſin 
may follow, to nova debita as well as to others, to ſuch as are granted without 


cauſes, antecedent to the making of them or the agreements concerning it. Both 


caſes therefore are compriſed in the ſtatute : for its words are preciſe and general ; 
and it would give occaſion to much iniquity if it were otherwiſe, A creditor, 
who obtains a deed in ſecurity for money paid or debt contracted at the time 
of granting it, has himſelf alone to blame for delaying to take ſeiſin; he furniſhes 
his debtor with money; which he may throw away inftead of applying it towards 
the ſatisfaction of his creditors ; he brings thereby a burden on the eſtate of the 
bankrupt ; and in caſe his heritable ſecurity is held to be good to him, he acquires 
a preference by virtue of his ſeiſin. He hurt the other creditors of the bankrupt 


by delaying to take it, and thereby e his heritable ſecurity as well as 


the exiſtence of his debt from them. He muſt therefore be held to have been 
ſatisſied with the perſonal ſecurity of his debtor ; and his heritable ſecurity can- 
not ayail, him, in caſe the date of the ſeiſin taken. for obtaining it falls within the 
period defined by 1696, c. 5. The words of the ſenatus conſultum Macedonianum 
are applicable to this caſe ; he, who lends to a bankrupt, inter ceteras ſccleris 
cauſas,.quas illi natura ani -at, es alienum adhibet:; et ſepe materiam peccandi malis 
moribys preftat, I. I. p. Up de 'ſenat. Maced. —De. 168. 178.— D. I. 86. 19th 
June, 1 755 I, e of Met N 12 Nov. 4 3 3. e 7 e 4, 2 5 
ek e ; 
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'* This point ſeems to have been determined otherwiſe in two caſes, K. 69.— Fa. II. 189. 


- 


$82 Of Cirtumoention-and«Frand\0 Book IN. 


$780. The ſtatute limits its retroſpect to bo days immediatoly preceding that on 
which the debtor becomes a notorious bankrupt. But it is not ſo preciſe in de- 
ſining the time, during which it continues its effects after the bankruptey. One 
would at firſt ſight think, that deeds made by him, after he ceaſes to be a noto- 
rious bankrupt, are not voidable on this ſtatute; and that he returns at that time 
to the enjoyment of all thoſe powers, which he had before the ſixtieth day pre- 
ceding that on which his bankruptcy became notorious. One ceaſes to be a 
notorious bankrupt at that inſtant, at which he ceafes to fall under the 
definition which has been explained, or at which all the characteriſtics: given 
of one ceaſe to be applicable to him. For all of them, it has been faid '(F777.); 
muſt concur at one and the fame time; therefore the want of any one of the 
three makes him ceaſe to be capable of being characterized a notorious bankrupt. But 
the words of the ſtatute either at, or after his becoming bankrupt, ſeem plainly to import, 
that its operation continues after the debtor has ceaſed to be, in the preciſe terms 
of the ſtatute, a notorious bankrupt; For they diſtinguiſh two caſes; the words 
either at relate to ſuch deeds as are made during the continuauce of the notoriety of 
the bankruptcy ; and thoſe or after his becoming baukriupt to ſuch as are made after 
the time at which he ceaſed to be a notorious bankrupt. All deeds therefore grant- 
ed by him after he ceaſed to be ſuch, are voidable on this ſtatute, unleſs he ei- 
ther 1) ceaſes to be inſolvent, for one who is able to pay all his debts, has the 
abſolute diſpoſal of his affairs; or 2) obtains a diſcharge of the debt due by 
him as well as of the horning and caption, the diligence under which he was; 
for his circumſtances ceaſe thereby to be ſuſpicious, and it becomes impoſſible for 
either the ſecond or the third characteriſtic of notorious bankruptcy to be, as 
a logician would expreſs it, predicable of him, becauſe one, againſt whom no 
caption is iſſued, cannot either be impriſoned, or endeavour by flying, retiring, ab- 
ſconding, or defending himſelf to fruſtrate the execution of it, 10th Feb. 1743, cre- 
ditors of Lady Rachine. But creditors are often moved by compaſſion; and finding 
not much account in doing perſonal diligence againſt their debtors, frequently con- 
ſent to their being releaſed from priſon, or give them aſſurances that they ſhall not, 
on coming out of their lurking-holes, be be thrown into gaol. Hence it is not 
ſufficient to give validity to deeds done by an inſolvent debtor, that he is either 
releaſed from his confinement or allowed to go openly and freely. about his affairs, 
Fa. II. 167. provided he has once actually fallen under the preciſe deſcription 
of a notorious bankrupt by the concurrence of all the three requiſites which 
characterize one. For as long às the caption is not diſcharged, he is liable every 
inſtant to be impriſoned; and the humanity of his creditors ought not to» confer 
new powers upon him. Earp K A; NG eee ww 
$781. In order to render its ordinances effectual, the ſtatute makes it competent to 
any of the creditors of the bankrupt to bring, before the Lords of Seſſion, an 
action in order to get their debtor declared to be bankrupt, the time aſcertained 
at which he became notoriouſly fo, and every deed granted by him during his 
incapacity ſet aſide. It is not therefore allowed to avail in any ſort him in whoſe 
favour it is made; he is not entitled to found upon it a title to be brought in pari 
paſju with the creditor at whoſe ſuit it is ſet aſide, Da. 5 1.—D. I. 84. ith 
July 1728, Smith ; it is not a title upon which he can pretend to retain the fruits 
yielded by the eſtate of the bankrupt, and which are in medio, F. 8th Feb. 1 706, 
Hamilton. Tis true his bona figes, in caſe he was in it, may relieve him from 
being accountable for thoſe which he has reaped during the continuance of it. 
But in other reſpects it cannot avail him; all the eſtate of the bankrupt. muſt 
be laid open to the diligence of his creditors; and this one being a+: creditor 
may attach it as well as either he who hath impeached the deed or any other, and 
may thereby acquire a preference to them all. For his acceptance of the deed, 
it being voidable, cannot hinder him from doing diligence againſt the eſtate of his 
debtor. . S049 | Lf ＋ 4001 21e 
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09782, But the lam, tho it disfavours preferences, means not either to encourage 
men in: their inactivity and careleſſueſs, or to diſcourage their activity and vigilance 
about their affairs. Therefore it affords, them certain legal means, which it al- 
los them to employ, for effectuating payment of the debts due to them. Thoſe 
means it calls diligentes and thoſe who uſe them, are ſaid 20 Aligence. But 
it is lawful for every creditor to do. diligence, in order to effetuate. payment of 
his debt: for it is lawful: for every creditor, | nay; every creditor has a right to 
get payment of the debt due to him. Therefore a creditor, ho obtains in an 
open manner, by means of his diligence, payment of it, or acquires the proper- 
ty of any part of the eſtate of his debtor, or, Which is the ſame thing, acquires 
a right to be preferred to others, cannot be depriyed of that hich he has got, 
tho the other creditors ſhould not be able to get payment of the debts due to 
them, J. 6. $ 7. F. quæ in fraud. ſibi enim vigilavit ; ſuum recepit; he did no 
more than he had a right to do; he was watchful for his own intereſt; he did 
diligence in order to recover payment of a juſt debt; and having recovered it, 
he cannot be ſaid to have got more than his own. -,, Beſides, e 
to revoke: fraudulent alienations alone made by their debtor, But this cannot 
be ſaid to be an alienation made by the debtor; it is an alienation made by the 
law ;. for the property of the eſtate of the debtor is transferred by law, and is 
acquired by that creditor who is doing diligence, by virtue of it. The others had 
it in their power to have done diligence; and, if they have neglected to do it, 
ſibi 4mputent ; they muſt bear the conſequences of their own inactivity; and 
are not entitled to the benefit of his diligence, which is proper to himſelf. 
I! herefore nothing, which a creditor has acquired by lawful diligence, can 
be revoked from him: Tis true, others may be entitled, in conſequence of dili- 
gence: done by them, to come in pari paſſu with him, that is, to draw out of a 
common fund, which they have all attached, a {hare proportionable to the debts 
due to dach of them; and he muſt in this caſe; if he has got payment of the 
whole common fund, be accountable to the reſt for their reſpective ſhares. He 
is not entitled to retain it all, even tho it ſhould not be enough for clearing the 
debt due to himſelf; becauſe the right which the reſt have to draw proportion- 
ably with him, hinders him from ſaying it is all his own; they have attached it 
as well as he; therefore part of it may be held to belong to them; and that part 
he muſt reſtore to them. Tis the ſurplus alone which he has a right to retain, 
and to call ſuum ; becauſe *tis it alone which he has by his diligence appropri- 
ated to himſelf. Qui vero poſt bona poſſeſſa debitum ſuum recepit, hunc in portionem 
vocandum, ext quandumque ceteris creditoribus: neque enim debuit præripere ceteris poſt 
bona poſſeſſa, cum jam par conditio omnium creditorum fatta eſſet, l. 6. $7. F. que 
It may not be improper to illuſtrate this general doctrine by an example. Sup- 
poſe two adjudications to be entitled to come in pari paſſu, and one of the adjud- 
gers to have recovered upon his adjudication all the money adjudged; he is in 
this caſe liable to the other adjudger for as much of it, as is proportionable to 
the ſum for which his decree is made. For both adjudications are held to be, as 
it were, one; each of the adjudgers has the benefit of that of the other; the 
fund adjudged becomes, in ſome fort, common to both ; and each of them 
acquires a right pro indiviſo to a determinate ſhare of it. He therefore, who 
has recovered nothing, is entitled to cauſe him, who has levied all, to reſtore to 
kim his pan ofbit. f , M ige o no? o 
FBuppoſe one of the adjudgers, beſides adjudging, to have alſo arreſted, and 
by virtue of his arreſt ment to have recovered ſomething. This, which he 
recovers on his arreſtment, is perſonal to himſelf, becauſe. the arreſtment is fo ; 
the other adjudger cannot pretend to any benefit by it. Therefore the adjudger N 
who hath' alſo arreſted, is entitled, always till he has recovered payment of every 
farthing for which his adjudication is given, to draw out of the common fund 
as much as he would have done in caſe he had not arreſted ; and the _ ad- 
12 : | Jjudger 
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| judger cannot bring that, which has been recovered by arreſtment, into com- 
putation, or inſiſt "that it be counted a part of the ſum for which he is to be 
ranked on his adjudication. - Every farthing, which he recovers otherwiſe than 
by virtue of his adjudication, is proper to himſelf; and he is entitled to draw 
by virtue of it the ſame ſum which he would have been entitled to draw, in caſe he 
had not-recovercd a farthing otherwiſe. He is not therefore accountable to the 
other adjudger ſar one farthing of that which he has recovered ' otherwiſe ; be- 

cauſe they are eatitled to come in pari paſſu together not on the arreſtment, but 
by virtue of their, adjudications, D. II. 355. r6th Feb. 1734, Earls of "Loudon 
and Glaſgow, v. Lord Roſi.—21t Fuly 1758, Lochwoo-l v. the creditors of Au- 
chinbreck. 

F783. The law allows not the creditors of a notorious bankrupt to make pri- 
vate bargains with him for their own particular advantage; for theſe are always 
ſuſpicious. But it does not hinder them from doing legal diligence, in order either 
to get payment of the debts due to them, or to get an. equivalent for them, or 
to ſecure themſelves of getting it by acquiring a right of being preferred or of 
being paid preferably to others. For diligences are the proper means, which 
the creditors of a . notorious bankrupt ought to employ in order to recover 
their money; becauſe they are fair open and public ones. Therefore a creditor 
cannot be deprived of a preference which he has acquired by hit diligence, by any 
deed done either by his debtor or by any other. For one cannot be deprived 
of any right, which he has, by a deed done by another.; he can lofe-it in conſe- 
quence of his own deed alone, J. 11, F. d. r. 7. N 
A foi tiori he cannot be deprived of it, for he is not allowed to be defrauded 

by any deed done by his debtor. *Tis true an infolvent debtor may do a deed, 
which is not voidable; and the right of preference may produce in fact effects 
different from thoſe which it would have had, in caſe that deed had not been 
done, or, which is the ſame ching, had been voidable. For the real effects 
of it depend on the nature and the extent of the eſtate of the debtor; but the 
right itſelf, which is totally different from its effects, is independent of them, and 
remains entire to the creditor who has it, amidſt all the changes which ry e- 
ſtate of his debtor undergoes. 
Indeed a right, which one creditor has acquired by legal diligence to be 
preferred to another, is independent not only of the deeds of the debtor, but of 
thoſe of every other mortal. He cannot loſe it, provided he does not either make 
it over in favour of another, or forfeit it by his negligence in proſecuting it. 

I 784. But one, whole bankruptcy is not notorious, may have favourite cre- 
ditors, whom he may wiſh at all adventures to have paid: and by making vo- 
luntary deeds to them, may endeavour to fruſtrate the lawful diligence of others. 
Hence the law-1621, c. 18. incapacitates every inſolvent debtor from making vo- 
luntarily either by himſelf, or by others interpoſed by him for this purpoſe, - any pay- 

ment or right, in favour of one creditor to the prejudice of another who hath dorie 
diligence for attaching the eſtate or effects of his debtor more timely than he, in 
whoſe favour the deed is done : and it gives him, who is thereby defrauded, a 
right not only to ſue the debtor, or the perſon whom he hath interpoſed to help 
him in carrying his ſcheme into execution, but aiſo the creditor who has been 
preferred by the partiality of his debtor, in order to recover that which hath 
been paid him in defraud of the creditor who had done diligence before him. 

The words of the ſtatute 1621 are as preciſe and as ſtrong as words can well 
be ſuppoſed to be; it is not contented with ſaying payment, but ſays any payment ; 
and one would from thence think that tlie right, which creditors have in this 
caſe, is more ample than that given them by 1696, 6. 5. and that the act of parlia- 
ment 162 1 extends to acta payment made in cath as well as to every other deed done 
by the inſolvent perſon. But it is otherwiſe: for the law allows one to accept of pay- 
ment even from a notorious bankrupt (F778.); a fortiori it mult in all cafes be lawful 
% take it from one who is no more than inſolvent, and whoſe inſolvency is not 
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held to be notorious. Beſides, a creditor who founds his right upon this ſtatute 
1621, is in all cafes {ſuppoſed to have done diligence by which the effects of his 
debtor are capable of being attached; and one is not allowed. to, plead it, who 
cannot ſay that the diligence which he hath done affects thoſe particular things 
which he wants to recover. But caſh poſſeſſed by one ſeems not, in the ſtricteſt proprie- 
ty, to be poindable; the formalities attending the ſerving of letters of poinding ſheiv 
that ſuch things alone, as are capable of being appraiſed by money, can be poinded ; 
aud the Jaw, taking it for granted that a debtor who is poſſeſſed of money will 
give it to diſcharge his debt, hath not therefore invented an ordinary diligence 
by which it may be taken out of his pocket againſt his will, but hath ſupplied 
his creditor with one called a caption, by which he may get him impriſoned and may 
compel him ſqualore carceris to give voluntarily that w hich he has. But caption is not 
a diligence by which either his caſh, or his goods are attached; it affects his body 
alone. A creditor therefore can never lay, that he hath done diligence by which 
the caſh poſſeſſed by his debtor is attached. Of courſe he cannot upon this 
ſtatute 1621, impeach actual payment of money made by him; and the words 
uſed by it muſt be underſtood of ſuch payments alone, as are obtained from o- 
thers by virtue of deeds made either by the inſolvent perſon or by others interpo- 
ſed by him, Fa. II. 186.—Da. 142.—B. 92.— St. IIth Nov. 1675, Veitch 
But every other fort of deed alienation or right granted by him is impeachable 
/ od eta rr on a res 
It be made 2) either by the debtor, or by one interpoſed by him and privy to 
the defign which he has in making it. For the law does not mind, whether one 
does a thing by himſelf or by means of another, H. 154. 133. provided the per- 
ſon employed by him be privy to his fraud, H. 133. — Home, Feb. 1682, Neilſon. 
A perſon, who is in facultatibus ſufficient for clearing all his debts, has ab- 
ſolute power over his own eſtate ; therefore in order to make a deed fall under 
this ſtatute, it muſt be made 3) by a debtor who either is inſolvent already, or 
is rendered fo by it, Fo. 12th Feb. 1686, Cockburn. h 
In the year 1621 the characteriſtics, by which notorious bankrupts are diſtin- 
ouiſhed, were not aſcertained ; therefore it is not neceſlary in order to bring a 
deed under this ſtatute that it be granted by a nororious bankrupt ; all which 
the law requires to make it impeachable is actual inſolvency, Fo. 19th Nov. 
But a debtor, who is compelled by legal diligence to act, cannot be ſaid to 
defraud either the law or any of his creditors: therefore 4) the . ſtatute 1621 
incapacitates the debtor from making voluntary deeds alone ; it extends not to 
neceſſary ones. Thoſe are neceflary, which he is charged in a legal manner by 
the ſerving of letters of horning upon him to make; for it is not illegal for one 
to obey an order given him in the formal manner appointed by law : and thoſe 
are voluntary which he is not by legal diligence charged to do - for an inſol- 
vent debtor ought not to make a deed, by which one of his creditors will be 
preferred to the reſt; unleſs he is compelled to do it, Sr. 18th Fuly 1677, Mur- 
ray. — 2 th Fan. 1681, Batſgate. But one may be charged to do the ſame pre- 
ciſe deed in favour of different perſons: he ought not in this caſe to prefer thoſe 
whoſe diligence is lateſt, but ought either to obey the charge firſt given him, or 
wait till ſome one of theſe perſons does more diligence ;than the reſt. Deeds 
granted otherwiſe muſt be held to be voluntary, S. 2oth Nov. 1677, Biſtop of | 
 Glaſpow.—Fo. 14th Jan. 1703, Deans. Beſides, one who does a deed different 
from that which he is preciſely charged to do, does it voluntarily; for he does 
not by making it obey a lawful charge given him ; he does ſomething different from 
that. Therefore a deed, different in any reſpect from that one which the debtor. 
is charged to grant, is not a neceſſary but a voluntary one; he neither was nor 
could have been compelled to make it. Of courſe it muſt be voidable on this 
ſtatute. Thus one, who being charged to pay a hundred pounds, inſtead of 
paying the money grauts an a a bond, makes over a part of No By 
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ſtate, or does any other thing in ſolutum, mult be held to have done a volun- 
tary: deed: becauſe the deed done by him is not that whichi he was charged to 
doli it muſt therefote be voidable, H. 156. In the ſame manner one, who be- 
ing charged to make a conveyance, gives a ſum of money inſtead of it and gets 
a \difcharge of his obligation, gives the money voluntarily; the delivery of it 
cannot be ſaid to be payment, for a debt was Ho que to him who reegived | it. 
By conlecduence it muſt be revocable. Of Won 8 

But we are here treating of the methods by which the law Fo 7230" to 1 
venta debtors from thewing partiality to their favourite creditors; and this part of 
the ſtatute, which was made in 1621 for this purpoſe and which we are conſider- 
ing, relates to deeds made in favour of creditots alone. Therefore a deed, in 
order to be voidable in this caſe, muſt 5) be granted either directly or indirectly 
in favour of a creditor of him by whom it is granted. For one may ſhew his 
partiality to his ereditor as well oy deeds: made n to ſerve him as b. thoſe 
made directly in his favour. 

Hence it muſt 6) be made to * either in \ ſatisfaction or in ORE of debt 
due to bim: or it is by doing deeds in order to ſatisfy the debt due to him, that 
his debtor can alone prefer him to another ereditor; and every thing, which has 
been ſaid (5 778.) upon this point of the ſtatute 1696, is applicable to his part of 
the one made in 1621. For deeds made not for debts antecedently due, but for 
cauſes which exiſted not till the agreement concerning the making of them, 
for inſtance the ſale of an eſtate, or the borrowing of money, fall not either 
under the ſtatute 1696, or under this part of the ſtatute 1621, Da. 142.—5, 
28th June 1665, Monteith. 8th Feb. 168 1, Neilſon. 

The ſtatute was made in order to hinder an inſolvent debtor from fruſtra- 
ting the diligence of thoſe of his creditors, who he finds are uſing legal means 
for recovering payment of the debts due to them, by diſpoſing of his effects to 
others who have not been ſo vigilant, but whom he wants to prefer. There- 
fore, in order to entitle a creditor to impeach upon this ſtatute a deed done by 
his debtor, it is neceſſary 7) that he have himſelf begun to do diligence for 
recovering payment, or for compelling his debtor to fulfil his obligation. For 
it is not neceſſary that his diligence be complete, and that he hath veſted: by 
means of it the property either of part or of all of the eſtate of his debtor fully 
in his perſon. Ore who has by legal diligence acquired. the full property of a 
thing can. as little be deprived of it by a deed done by his debtor, who is cr 
hypotheſi di veſted of it, as he could be in caſe he had purchaſed it for a valuable 
conſideration. Tis therefore one whole diligence 1s not fully compete, who ſtands 
alone in need-of the aid of this ſtatute. 

By conſequence a creditor, who hath cauſed an arreſtment, a horning, an in- 
hibition, or a ſummons of adjudication to be execured, is entitled to the benefit 
of this ſtatute; for he hath begun to take proper ſteps for attaching the eſtate 
-of his debtor, and his diligence may, as is required, be defrauded by deeds mace 
to diſappoint him, or to prevent the effects of it. But it has been faid that the 
diligence needs not be abſolutely complete; the ſtatute ſays ſerved inhibition; for 
an inhibition, which is executed (S 608. 611.) upon the debtor alone, has its effect 
| before it is either ſerved upon the lieges or regiſtered, H. 639. In the ſame man- 
ner the execution of letters of horning upon. the debtor is alone ſufficient to en- 
title his creditor to found upon this ſtatute, without regiſtration, Fo. 19th Nov. 
1697, Mill of Caridien.—24th Feb. 1709, the bank of Scotland.---F. = Feb. 
1709, Hamilton. Fhe reafon is, that the creditor can ſay in terms of the law, 
he hath done diligence to affect the eſtate of his debtor ; and the diligence, which 
he hath begun to uſe, notifies his intention as well as diligence-the moſt com- 
plete; an intention which it ought not to be in the power of the bankrupt to 
fruſtrate; he ought! to leave his: eſtate to be affected by his creditors according to 
their reſpective diligences; and ought not to be allowed either to prevent by 
any partial voluntary deed the effects of their vigilance, or to prefer one of them 
10 another. 

For 
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taking certain ſleps alone ; and one, who has taken none of 8 
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gence is poſterior to his; for they cannot ſay that heir own diligence is prior to 


| that of theſe others, N. 17. | | 


S . 


wants to reclaim from him, to whom the debtor has ſhewn his partiality, and 
in whoſe favour he has made the deed ; becauſe he can, in this caſe alone, ſay 
that his debtor has withdrawn his effects from his diligence. Thus arreſtment 
is a diligence, by which moveables and debts and ſome other things can alone be 
attached; therefore one who has uſed it can impeach ſuch deeds as relate to 


things arreſtable alone; he cannot impeach upon this part of the ſtatute ſuch 


as relate to land or other things which are not arreſtable; for he cannot ſay that 
his diligence is defrauded, or that the effects of it are fruſtrated by alienations of 
theſe. In the ſame manner an arreſtor cannot impeach deeds concerning things 
arreſtable poſſeſſed by one, upon whom he has not ſerved an arreſtment; becauſe 
the diligence which he has done affects not theſe, and cannot be defrauded by deeds 
concerning, them. SITE 1a 56 alben 
Letters of horning relate not properly either to moveables or to heritables; 


but in antient times eſcheats, both ſimple and liferent, were the conſequences 


of diſobedience of charges given by virtue of them; and grants of theſe might have 
been obtained by the creditor from thoſe to whom they had fallen. Therefore the 
execution of letters of horning was held formerly to give the creditor, at whoſe 
ſuit they were iſſued, a good title to impeach upon this ſtatute deeds relating 
either to heritage or to moveables, made 8 to it; becauſe the inſolvent 
perſon prevented thereby his eſtate from eſcheating, and his creditor could ſay 
that his diligence was defrauded by them, Sr. 25th Jan. 1681, Bathgate.—18th 
July 1677, Murray. — Fo. 19th Nov. 1697, Mill. But eſcheats fall not at pre- 
ſent on denuntiations made for diſobedience of charges to pay money or to fulfil 
obligations; and letters of horning are properly diligences directed againſt the 
perſout of debtors. Their effects therefore muſt be more limited at preſent than 


they were before the act for aboliſhing tenure by ward, But charges are given up- 


on them to compel perſons bound to fulfil obligations which conſiſt in factendo ; 
and upon theſe captions may be iſſued. Beſides, they are ſometimes ſteps taken 
to pave the way to poinding the eſtate of the debtor. Therefore a creditor may 


yet. avail himſelf of them, in caſe he hath uſed them either to compel his debtor 


factum præſtare, or as a ſtep previous to poinding; and may impeach deeds grant- 
| | bed 
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ed, by bim after the execution, of them. But in the frlt tate they mult relate ta 
that. part of his eſtate about which he is charged to do ſomething, and be hed 
in futur of 2 creditor whoſe diligence is poſterior; and in the ond they walt 
relate to his, poindable effects, S. 18th Fuly 1677, Murray. For the | 
can · in hoth caſes fay in the preciſe terms of the ſtatute that his diligence is , 
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editor 
thoſe things, to attach which he uſed it, being withdrawn fron him. 
Inhibition relates to real eftates alone (y 608.) therefore An inhibitor can im- 
peach: ſuch deeds alone as either concern theſe directly, or are àttempted to be 
made effectual upon them. For his diligence cannot be déftauded by others. 
In, order, to entitle. the creditor to plead it againſt another creditor, all Whieh is 
neceſlary is, that it be ſerved upon the perſon; inhibited.;, it needs not be either 
lerved-upon. the Jieges or regiſtered, Of courſe the mere ſerving it opon bim 
gives his creditor a right to plead it againſt all deeds relating to every thing to 


1 


which! it extends, Mithout regard to its local, ſituation. 


In the fame manner the ſervice of a ſummons of adjudication protects ſuch 
things alone, as are: adjudgeable; and deeds relating to fuch as are not fo, are 
not ümpeachable oni this ſtatute, For theſe cannot be ſaid to be withdrawn from 
that, diligence, which, the creditor has begun to uſe ; therefore he cannot fay it is 
defrauded by alienatious of them... | e 


* 


One, who hith, done dilizence,. may negle& to proſecute it, and may by his. 
delay thew that he hath relinquiſhed it. But it would be hard to hinder another 
forever, from taking care of his own intereſt, becauſe the firſt one had done di- 
ligence before him. The law therefore bars a creditor, who hath done diligence, 
to impeach a deed made in favour of another whoſe diligence is poſterior, in 
all caſes in which he, whoſe diligence is prior, is in mora and is preſumed from 
thence to have relinquiſhed. it, F..28th March 1707, Gordon.-—gth Fuly 1709, 
Drummond. | F „„ 
The law therefore gives him, whoſe diligence is defrauded, a right 1) to ſue 
for reduction of the deed by which it is defrauded, and to get it ſet aſide; 2) to 
recover that, which has been endeavoured to be withdrawn from him, either from 
the .creditor who has been preferred by the deed which the inſolvent perſon has 
made in his favour, or from thoſe who being privy to his fraudulent deſign have 
been interpoſed by him to aſſiſt him in concealing and accompliſhing it. 
But a creditor, who hath been vigilant for his own intereſt, and hath got no 
more by the partiality of his debtor than an equivalent to the debt due to him, 
is not very culpable, and cannot himſelf be accuſed of much fraud; ſaw re- 
cepit, Therefore the law means not, as has been ſaid, to give every creditor, 
who hath taken any ſtep of diligence. before another, a right to be preferred, or 
to be paid before him; it thinks it does enough for him if it incapacitates the debt- 
or from diſappointing his diligence, and ſets aſide every deed which produces 
this effect. The utmoſt therefore, which the creditor who hath done the firſt 
diligence can demand, is to have the ſame accels to the eſtate of his debtor which 
he would have had in caſe the partial deed had never been made. The diligence 
which ke hath. done may give him a preference to the other; and he muſt in %ig 
caſe be entitled to cauſe. him - whoſe diligence is poſterior reſtore that which, he 
hath got, or, as the ſtatute expreſſeth it, he muſt be preferred to him, For the 
ſtatute! intends to hinder the preference which he hath acquired either from being 
taken from him, or from being rendered ineffectual by the partiality of his debt- 
or. But he may. not have acquired a preference by his. diligence, and both 
creditors may lie under the neceſſity of taking other ſteps. in order to acquire it - 
in this caſe. either, both of them muſt be immediately brought in pari paſſu, to- 
gether, and muſt; be. relieyed of the trouble and expence of - farther diligence; 
or the eſtate of the debtor muſt, by ſetting aſide the deed made by him, be lajd 
open to the diligence. of them both, and they muſt be left to attach it in the ſame 
manner in which they might have done before the deed was granted. ; Thus 
priority determines in ſome caſes the preference of arreſtors: one therefore who 
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not by wing a charge of horning before another a preference to him; all there- 


fide and for onerous cauſes from the inſolvent debtor himſelf (F 769.), or to revoke; 


he poſſeſſeth and is found veſted in him; the titles, which he has to it, are liable 
to be ſet aſide; and it may be revoked by the creditors; provided all the inter- 
mediate purchaſers have been either confidents of the bankrupt or gratuitous 
purchaſers. For l Tg, 1 % tat 51 0 


The law ſtops as ſoon as it arrives at one onerous bone fidei purchaſer; his 


purchaſe is in all cafes ſecure to him; and muſt therefore be ſecure to all who 
acquire from him, even though theſe ſhould know that the firſt and original 
author of them all was bankrupt, and that he from whom their author purchaſed 
bona fide for an onerous cauſe was a truſtee or confident of the bankrupt, ' For 
the benefit and the effects of his bona fides are in all caſes tranſmitted to thoſe 
who acquire from him; and the thing purchaſed by him being irrevocable from 
him, it muſt be ſo from them alſſoo. 15 e 
Tis plain therefore that it is not ſufficient to render a purchaſer ſecure, that 
he hath purchaſed for an onerous cauſe; he muſt alſo have purchaſed bona fide. 
By conſequence a perſon who purchaſes from one, whom he knows either to be the 
truſtee of an inſolvent perſon or to have acquired gratuitouſly from him, and is 
not himſelf ignorant of the inſolvency, is, as much as a ſuſpected perſon, bound 
to prove the cauſe of his purchaſe to be truly onerous ; his ſimple aſſertion or that of 
the deed made in his favour is not alone believed; he knowing the circumſtances of his 
original author and the connexion of the truſtee with him, is himſelf ſuſpected of 
being a truſtee for him; therefore utitur jure audtoris and is bound, like him, to 
prove his purchaſe to have been made for a cauſe truly onerous.” One is held to 
know his author to be a truſtee of the inſolvent perſon, in caſe. the titles, being 
written, made in his favour bear expreſsly that ſuch a connexion ſubſiſts either by 
blood or otherwiſe between him and the bankrupt,” as would make him be held 


by the ſtatute 1621 to be his canſident; and to have acquired gratuitouſly in caſe 


his titles bear ſo expreſsly. For every one is preſumed to look attentively into the 
titles of him from whom he purchaſes. But theſe may make no mention of the 
connexion, and an onerous purchaſer is not bound to inquite farther into the mat- 
ter; therefore he is in this caſe ſecure. 9 his author has not written _ | 
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The onerous purchaſer may be ſuppoſed either to have or ndt to have: Cutflled 


purchaſes are made; and by performing the obligations incumbent upon 
him. f r 5 30. 


his eſtate for recovering pay ment of the debts due to them. But he may have 


interpoſed confidents in order to aſſiſt him in executing his ſchemes for defraud- 
ing the law and his creditors; theſe may hold the poſſeſſion of it; and it may 
be neceſſary to ſue them in order to get at it. It muſt therefore in all caſes be 
lawful for his creditors to ſue thoſe who are his confidents, and who hold in 
truſt to his uſe the poſſeſſion of things belonging to him, and to bring every 
action which it is neceſſary to bring againſt them in order to recover his [eſtate 
out of their hands, and to obtain ſatisfaction of the obligations by which he is 
bound to them. Every one of them therefore muſt make that which they poſ⸗- 
ſeſs forthcoming to his creditors; their titles to it may be ſet aſide; and they 
may be decreed to diveſt themſelves of it, But they may have ceaſed bona" fide 
to poſſeſs it; therefore the Jaw provides, that allowance {hall- be given them of 
every thing, which they have really applied towards the ſatisfation of his law 
ful creditors and of the debts due by him. For the debtor himſelf is allowed 
to ſatisfy his creditors, provided he is not a notorious bankrupt, and defrauds 
not the prior diligence done by any of them: but they are no more than a name 
for him, and may do every thing which it is lawful for him to do. By conſe- 
8 es quence 


1 rh 100646 ke is a notorious bankriipt,” contfavent the at "of 


| -parliatnent!:1696; and every detd, which being 'dobe” by fin WGutd' fi ve-been 
10impetichabis: on thatfatute, muſt be ſo alſo'j cale it i is Jy them?” the 
+olaw'itfelf hath faid"ſo5" and that part of the ſtatüte 1621, lautes to "this 


matter, ſuppoſes that the debtor is no more el teren "Rae vet 
done in ſalulum defrauds not the diligence of any "creditor." "For the ftatutd 

incapaàeitates the"teuſtees of the bankrupt as well as the baykry t Hiwſelf⸗ fro 0 
defrauding the lawful diligence of creditors, and from  contrav ehe in an) 

that act of parliament. Every deed therefore, Which being done by him Wach 
be pech upoll it, is fo alſo When done by them. Beſt des, they may have 
diveſted themſelves in favour of the infolv ent perſou bin, 1 muſt be ſafe 
pro tanto ; provided he has not become a notorious, babkry or they h ave 
not been interpelled in a lawful manner by his creditors to 900 in his 1105 
But the onerous bo fidei purchaſer” may not hive paid 055 vice; and the 


e of the bankrupt muſt have power to attach ir in e kg 
the . en which are ſuitable to the nature of 1 1 od a 8 


nid he them. *Tis for this reaſon that the e 10 00 ml of 3 
word revoke; it ſays they are entitled to rebel g alienated in fraudem of 
them, and fays not that hey are entitled to be reſtored. For the thing alienated 
was never their property, and cannot be reſtored to them. Beſides, they are not 
bound to give any thing to him againſt whom they are reſtored, for they get no- 
thing from him : fo the reſtitution would not be reciprocal. hielt right there- 
fore conſiſts in being entitled to be put in the ſame condition in which they would 
have been, in caſe they had not been defrauded. 

9 787. By conſequence they are entitled to bring every action, which it is ne- 
ceſlary for them to bring in order to get this right made effectual to them. They 
may therefore be reſtored by way either of action or of exception. They 1 may 

be reſtored by way of action in all caſes, in which they are not in poſſeſſion and 
have any decree to recover againſt another: for ſuch, as are in poſſeſſion. and 
have not occaſion to recover any decree concerning the thing poſſeſſed by them, 
have no more to atk; and in caſe they are themſelves ſued, they may defend 
themſelves by pleading fraud by way of exception, 
The ſtatute 1621 allows creditors to plead fraud by way of exception againſt 
every deed, by which it is contravened and they are defrauded. But this pro- 
poſition muſt be explained agreeably to the nature of that deed, which is to be 
impeached, and to the principles eſtabliſhed in law. By conſequence creditors 
are in all caſes entitled to be reſtored by way of exception. againſt every, deed ' 
founded on in competitions; that is, they are not neceſſitated to bring an action, 
to cauſe a ſummons to be iſſued, and to repeat it in them: for competitions 
imply actions of all kinds. Bat they may be ſued on written, deeds, which are 
ex facic valid in every reſpect; theſe they are not entitled to deny merely. ag 
good; they muſt purchaſe a ſummons of reduction in order to Ft them 
aſide. And it is in this ſenſe that the doctrine delivered by ſeveral awyers muſt 
be explained: for perſonal deeds cannot any more than ſuch, as are made real 
by the taking of ſeiſin upon them, be allowed to be impeached by way of excep- 
tion on any other occaſion but that of competitions. 
Fntitled to bereſtored, they muſt of courſe be entitled to get every decree wade 
in their favour, which is neceſſary for Ea them fu ly, in their right, and 
for making it good to them. Thus a deed, which muſt be ſet aſide, they are 
entitled to get geclared to be void; money Which muſt be paid they are entitled 
to get decreed to be paid them; goods which they are entitled to get reſtored, 
mut be ordered to be reſtored to them; GM. — 
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9788. The right, which creditors have to be teftored againſt deeds by which - 
16 | 1 ſonal o ra ited by ſtatute 
to a ſhorter than tlie uſual time: it mult: therefor laſt duri full if rſe of 
the negative preſcription. *Tis true onerous purchaſers, as, has been obſerved, 


may in ſome caſes be rendered ſecure ſooner; or rather they are after a long time 


N. 8 from the obligation of proving that they purchaſed for an onerous 
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9789. Fraudulent bankrupts and their accomplices are liable to be puniſhed 


by puniſhments proportionable to the circumſtances which. diſtinguiſh their fraud. 


But they are in no caſe puniſhable by death, Nr, c. 18166. J. 5. 
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